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PASSPORT REORGANIZATION ACT OF 1959 


WEDNESDAY, AUGUST 26, 1959 


U.S. Senate, 
SPECIAL SUBCOMMITTEE OF THE 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 10:45 a.m., in 
room 8302, New Senate Office Building, Senator Ernest Gruening 
(chairman of the subcommittee) presiding. 

Present : Senators Gruening, Muskie, and Mundt. 

Also Breen Walter L. R: »ynolds, chief clerk and staff director; 
Ann M. Grickis, assistant chief clerk, and W. E. O’Brien, professional 
staff member. 

Senator GruEninG. The meeting will please come to order. We are 
beginning today a series of hearings on 8S. 2095, which has been re- 
ferred to this special subcommittee. 

This bill raises a number of basic issues. 


STATUS OF PASSPORT OFFICE 


The first issue is to the status which should be accorded the 
Passport Office in the Department of State. The resolution of this 
issue is, in no small measure, dependent upon the duties and respon- 
sibilities which are or which will be vested in such an office or 
service. 

It might be that we would arrive at one conclusion as to the status 
of this organizational unit in the Department of State if its functions 
were purely ministerial and at another conclusion if it were vested by 
statute with important judgmental responsibilities. 

We hope that the witnesses appearing before the subcommittee will 
assist us in making a full and complete record as to the reasons, in 
detail, why the status of the organizational unit charged with ‘the 
responsibility for issuing or denying passports is important to the 
proper fulfillment of the duties of that unit. 


PASSPORT ISSUANCE OR DENIAL 


The second issue is as to the criteria which should be adopted to 
govern the issuance or denial of passports. 

In this connection we must take cognizance of the fact that, in addi- 
tion to S. 2095 referred to this subcommittee, there are pending before 
the Committee on the Judiciary and the Committee on Foreign Re- 
lations other proposals revising the substantive and procedural pro- 
visions for the issuance and denial of passports. If the hearings of 


1 





2 PASSPORT REORGANIZATION ACT OF 1959 


{ 


this subcommittee are to be full, complete, and meaningful it would}, | 
well if the witnesses appearing before us address themselves to al] of 
these proposals. 

We shall therefore proceed as though these measures were also be. 
fore us and shall ask the witnesses to comment on them. S. 2095 anq 
each of the other measures dealing with this problem—S. 2287, §, 
806, S. 2315, S. 1803—will be printed in the record at the conclusioy | 
of my remarks together with an analysis of all bills as prepared by 
the staff of the Committee on Foreign Relations. , | 





JURISDICTION OF COMMITTEE ON GOVERNMENT OPERATIONS 


The question as to the jurisdiction of the Committee on Government 
Operations over this subject matter having been raised and the ques. 
tion having been resolved by the committee in favor of the retention 
of jurisdiction and this subcommittee having been established to take 
testimony, I would want copies of the interchange of correspondence 
between the chairman of the respective committees also to appear in 
the record of these hearings at the conclusion of my remarks. 

Insofar as concerns the proposed revisions to the substantive law 
relating to the issuance or denial of passports, there appear to be two 
main issues. 

First: On what grounds, if any, is an American citizen’s right to 
travel to be restricted ; and 

Second: If an American citizen’s right to travel is to be restricted 
or denied, how can we make certain that the citizen is assured of the 


full protection of due process of law. On this issue the major ques. | 


tion, of course, is the right of confrontation. 

It is now well over 1 year since the Federal courts struck down the 
assumed authority of the State Department to deny passports to those 
refusing to sign non-Communist affidavits. 


NEED FOR INFORMATION 


The subcommittee during these hearings will therefore be much 


concerned—and will expect the fullest possible information—with 
respect to what has been going on since that time. 

How, if at all, has the conduct of our foreign policy been impaired 
during this period because of this lack of authority in the State 
Department to deny passports for this reason ? 

Has our security been endangered and, if so, how ? 

The subcommittee will want to know what individuals who, under 
previous practices of the Department of State, would have been denied 


passports and have in fact applied for and been granted passports, \ 


where they have gone, and what specific actions of theirs abroad 
caused what damage to the United States. 

(S. 2095, S. 2287, S. 806, S. 2315, S. 1303; the analysis of passport 
legislation pending in the Senate prepared by the staff of the Senate 
Committee on Foreign Relations; staff memorandums Nos, 86-149 
and 86-1-57 prepared by the staff of the Senate Committee on Gov- 
ernment Operations; exchange of correspondence between Senator 
McClellan and Senator Fulbright; and a letter from the chairman 
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of the Senate Committee on Foreign Relations to Senator Mundt, 
sponsor of S. 2095, follow :) 
[S. 2095, 86th Cong., 1st sess.] 


A BILL To establish a United States Passport Service within the Department of State, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the ”Passport 
Reorganization Act of 1959”. 


SSTABLISHMENT OF THE UNITED STATES PASSPORT 
SERVICE 


Src. 101. There is hereby established in the Department of State an agency to 
be known as the “United States Passport Service’ which shall be headed by a 
Director who shall be appointed by the Secretary of State in accordance with 
the civil service laws, and whose position shall be allocated to grade 18 of the 
General Schedule as prescribed in the Classification Act of 1949, as amended. 
The Service shall be under the immediate jurisdiction of the Deputy Under 
Secretary of State for Administration. 

Sec. 102. All functions, powers, duties, and authority of the Passport Office 
of the Bureau of Security and Consular Affairs, Department of State, together 
with those funds, liabilities, commitments, authorizations, allocations, person- 
nel, properties, and records of the Department of State which the Secretary 
shall determine to be primarily related to and necessary for, the exercise 
of such functions, powers, duties, and authority, are hereby transferred to 
the Service. 

Sec. 103. The Director of the Service may appoint passport agents within 
the United States and such appointments shall be under the civil service laws. 
Passport agents and such other officers and employees of the Service as may 
be designated in writing by the Director for that purpose may, in connection with 
their official duties, administer to or take from any person an oath, affirmation, 
affidavit, or deposition. 

Sec. 104. The Service shall be responsible for the administration of laws and 
regulations relating to the nationality, protection, documentation, and control of 
international travel of nationals of the United States. The Service shall direct 
and coordinate the work of the Foreign Service in those fields. 

Sec. 105. The Secretary shall administer the provisions of this Act through 
the Service; except that the functions vested in the Secretary by sections 
208, 302(c), 304, and 402 shall not be delegated to any other person. 





TITLE I 


TITLHD II—PASSPORT ISSUANCE AND FEES 


Sec. 201. The Secretary for and on behalf of the United States may grant, 
issue, renew, or revoke passports in the United States and cause passports to 
be issued, renewed, or revoked outside the United States by (1) diplomatic rep- 
resentatives of the United States, (2) such consuls general, consuls, or vice 
consuls when in charge, as the Secretary may designate, and (38) the chief or 
other executive officer of any Territory or possession of the United States. 

Sec. 202. Before a passport is issued to any person by or under authority 
of the United States, such person shall subscribe to and submit a written appli- 
cation, duly verified by his oath or affirmation before a person authorized to 
take passport applications containing a true recital of each and every matter 
of fact which may be required by law or by any rules authorized by law to be 
stated as a prerequisite to the issuance of any such passport. 

Sec. 203. There shall be collected and paid into the Treasury of the United 
States quarterly a fee of $2 for executing such application for a passport and 
$9 for each passport issued: Providing, That nothing contained herein shall 
be construed to limit the right of the Secretary by regulation to authorize the 
retention by State officials of the fee of $2 for executing an application for 
a passport. No fee shall be collected for passports issued to officers or em- 
ployees of the United States proceeding abroad in the discharge of their official 
duties, or to members of their immediate families, accompanying or residing 
with them abroad, or to seamen or to air crewmen or to widows, children, 
parents, brothers, and sisters of American soldiers, sailors, or marines, buried 
abroad whose journey is undertaken for the purpose and with the intent of 
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visiting the graves of such soldiers, sailors, or marines, which facts shall pe | 


made a part of the application for the passport. 

Sec. 204. Whenever a fee is erroneously charged and paid for the issuance 
of a passport to a person who is exempted from the payment of such @ fee 
by section 203 of this Act, the Department of the Treasury is authorized to re 
fund to the person who paid such fee the amount thereof upon proper notiee 
from the Service. 

Sec. 205. Whenever the appropriate officer within the United States of any 
foreign country refuses to visa a passport issued by the United States, anq 
there is a request in writing accompanied by return of the unused passport 
within six months from the date of issue, the Department of the Treasury jg 
authorized to refund to the person to whom the passport was issued the fee 
of $9 upon proper notice from the Service. 

Sec. 206. All persons who shall be authorized to grant, issue, renew, or verify 
passports, shall make return of the same to the Secretary, in such manner 
and as often as he shall require. Such returns shall specify the names and 4)) 
other particulars of the persons to whom the same shall be granted, issued, 
renewed, or verified, as embraced in such passports. 

Sec. 207. The validity of a passport shall be limited to an initial period of 
three years. A passport may be renewed for an additional period of two years, 
upon the payment of a fee of $5. The final date of expiration of a passport, 
however, shall be not more than five years from the original date of issue. 

Sec. 208. Notwithstanding any other provisions of this title, the Secretary 
may, under such regulations as he shall prescribe, provide for the issuance 
of special passports for the use of persons going abroad on official businegs 
for the Government of the United States. 

Sec. 209. Except as otherwise provided by the Secretary and subject to 
such limitations and exceptions as the Secretary may authorize and prescribe, 
no national of the United States shall travel to or in a foreign country with- 
out a passport. 


TITLE IIJ—ELIGIBILITY FOR PASSPORT; TRAVEL LIMITATIONS 


Sec. 301. Passports shall be granted and issued to nationals of the United 
States making proper application therefor who are not ineligible under the 
provisions of this title. 

Sec. 302. (a) Except as otherwise provided in subsection (c), a passport 
shall not be granted and issued to— 

(1) any person under indictment or information for a felony ; 

(2) any person owing money to the Government of the United States 
for previous transportation back to the United States; 

(3) any person under restraint pursuant to an order or decree entered 
by a Federal or State court of record; 

(4) any person who is under subpena to appear before any Federal or 
State court, or before any congressional committee, or any committee of 
the legislature of any State; 

(5) any person who is a member of the Communist Party or a mem- 
ber of any organization which has been finally ordered by the Subversive 
Activities Control Board to register, or has terminated such membership 
under such circumstances as to reasonably support the conclusion that he 
continues to act in furtherance of the interests and under the discipline 
of the Communist Party or such organization ; or 

(6) any person, not included in any of the foregoing categories, if there 
are reasonable grounds for believing that the travel abroad of such per- 
son or his activities abroad will violate the laws of the United States. 

(b) For the purposes of paragraph (5) of subsection (a) of this section, 
the term “Communist Party” shall have the meaning ascribed to such term in 
section 4(b) of the Communist Control Act of 1954. For the purpose of deter- 
mining membership of any person in the Communist Party consideration shall 
be given to the factors listed in section 5 of such Act. 

(c) Notwithstanding any other provision of law, the Secretary may issue 
a passport to any person otherwise ineligible under this section if he shall 
determine that peculiar circumstances exist in the case of such person making 
such action consistent with the national interest. Such passport may be limited 
with respect to duration and areas for which it is valid. 
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Sec. 303. A passport may be revoked in any case where the holder there- 
of falls within one or more of the categories enumerated in section 302(a). 

Sec. 304. (a) Whenever the Secretary shall determine that— 

(1) hostilities are threatened or are occurring in any country or area; 
or 

(2) the Government of the United States is unable to provide adequate 
protection to United States citizens traveling in any country or area; 
or 

(3) citizens of the United States are being wrongfully detained in any 
country ; or 

(4) a limitation on travel of United States citizens in any country or 
area would serve as a deterrent to aggression; he may, in accordance 
with regulations prescribed by him, limit the validity of passport to places 
other than any country or area with respect to which such determination 
has been made. 

(b) The Secretary may by regulation except from any general limitation 
on the travel of citizens in a particular country or area, prescribed under sub- 
section (a2), certain classes of persons whose vocations make such exception 
necessary or desirable in the national interest. 

(ec) No person who holds a passport, or is included in the passport of an- 
other, shall violate any regulation prescribed by the Secretary under this 


section. 


TITLE IV—PROCEDURE FOR DENIAL OR REVOCATION OF PASSPORT 
AND REVIEW THEREOF 


Sec. 401. Before any application for a passport shall be tentatively denied, the 
Director shall, within sixty days after receipt of the completed application, give 
notice in writing to the affected person setting forth clearly and concisely the 
reasons for the proposed denial. A hearing, upon request, shall be promptly 
granted before a hearing officer of the Service. At the hearing, which shall be 
informal, the person requesting the same shall be entitled to appear in person, 
be represented by counsel, offer oral or documentary evidence, examine all 
evidence which is part of the open record, and receive a copy of the transcript 
of the proceedings. At the conclusion of the hearing, the Director shall promptly 
decide, on the basis of the hearing record, whether or not the passport should 
be denied. The decision of the Director shall be forthwith communicated to the 
affected person in writing, and, if adverse, shall set forth the reasons therefor, 
and advise such person of his right to obtain a review of the decision by the Pass- 
port Review Board. If the decision is based in whole or in part on classified 
information a fair résumé of such information shall be made a part of the 
open record subject to the provision in Section 404 of this Act. 

Sec. 402. (a) There is hereby established in the Department of State a Pass- 
port Review Board (hereinafter referred to as the “Board"”) which shall be 
composed of five members to be appointed by the Secretary. No person appointed 
to the Board shall be connected in any way with the Service. The Secretary 
shall, at the time of appointment, designate one member to serve as Chairman. 
The Board may, with the approval of the Secretary, appoint such clerical and 
technical assistants as it my require. 

(b) Any person who has been denied a passport, after a hearing under sec- 
tion 401 may, within sixty days after notification of such denial, file with the 
Board a petition to review the decision resulting in such denial. Any petition 
duly filed hereunder shall be promptly granted by the Board and a time for a 
hearing of the matter shall be set at the earliest practicable date. Upon the 
granting of any such petition the Board shall notify all parties in interest of the 
time set for hearing, and upon receipt of such notice the Director shall cause the 
record upon which the order of denial was based to be filed with the Board. 

(c) Proceedings before the Board shall be in accordance with regulations 
prescribed by the Board, with the approval of the Secretary, which regulations 
shall include the following requirements: 

(1) The petitioner shall have the privilege of being represented by counsil 
(2) The petitioner shall have a reasonable opportunity to present all 
information relevant and material to his case, including testifying in his own 
behalf, presenting witnesses, and offering other evidence. If any witness 
whom the petitioner wishes to call is unable to appear personally, the Board 
may, in its discretion accept an affidavit by him or order that his testimony 
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be taken by deposition. Such deposition may be taken by any person desig. 
nated by the Board and such designee shall be authorized to administer 
oaths for the purpose of any such deposition. 

(3) A complete transcript shall be made of proceedings before the Boarg 
and such transcript shall constitute a permanent part of the record of any 
such proceedings. Upon request the petitioner or his counsel shall be 
furnished a copy of the transcript and each witness shall have the right to 
inspect the transcript of his own testimony. 

(4) Attendance at hearings before the Board shall be restricted to such 
persons as may be concerned with the case under consideration, including 
the petitioner, his counsel, the witness, and the official Stenographers, 
Witnesses shall be present only while actually giving testimony. 

(5) The petitioner may, at any time during the proceedings, address 
request in writing to the Board for such additional information or explana. 
tion as may be necessary for the preparation of his case. The Board shal] 
pass promptly and finally upon any such request and advise the petitioner 
of its decision. 

(d) In proceedings under this section the Board may administer oaths, present 
and receive evidence, and interrogate, examine, and cross-examine the petitioner 
or witnesses. It shall be the duty of the Board to assure the petitioner of 
complete and fair consideration of his case. In determining whether there igs 
substantial evidence supporting the denial or revocation of a passport, the Board 
shall consider the entire record and such information of the type described 
in section 404 of this title as it may have received. The Board shall take into 
consideration the inability of the petitioner to challenge information of which 
he has not been advised in full or in detail, or to attack the credibility of in. 
formation which has not been disclosed to him. Formal rules of evidence shall] 
not apply in proceedings under this section; except that reasonable restrictions 
shall be imposed by the Board as to the relevancy, competency, and materiality 
of evidence introduced in the proceedings. 

(e) Upon the conclusion of a proceeding under this section, the Board shall 
transmit its findings and recommendations to the Secretary. Upon the basis 
of such findings and recommendations, and after review of the entire record, 
the Secretary shall affirm or reverse the action resulting in the denial or revoca- 
tion of passport. The decision of the Secretary shall be final and the petitioner 
shall be promptly notified in writing. 

(f) The United States District Court for the District of Columbia shall haye 
jurisdiction to review any final determination of the Secretary of State under 
this title to determine whether there has been compliance with the provisions 
of this Act and of any regulations issued thereunder. In any such proceedings 
the court shall have power to determine whether any findings which are stated 
to be based upon the open record are supported by the evidence contained in that 
record, or in the case of a résumé of evidence which was not made a part of the 
open record in conformity with section 401 of this title, are supported by the 
résumé of such evidence. 

Sec. 408. Except for action taken by reason of noncitizenship or action taken 
under the provisions of Section 304 of this Act, the provisions of section 401 and 
402 shall apply in any case where the person affected takes issue with the action 
of the Secretary in granting, issuing, limiting, extending, renewing, or revoking, 
or in any other fashion or degree affecting the ability of such person to receive 
or use a passport. 

Sec. 404. Nothing contained in this title shall require the disclosure of in- 
formation affecting the national security, or of investigative sources or methods. 


TITLE V—AMENDMENTS TO TITLE 18 UNITED STATES CODE 


Sec. 501. (a) Chapter 75 of title 18, United States Code, is amended by adding 
at the end thereof a new section as follows: 
“§ 1547. Travel without passport or in countries in which passport is not valid; 

failure to surrender passport 

“Whoever, being required by law to have a passport issued under the authority 
of the United States for the purpose of travel in or to a foreign country, shall 
knowingly (1) travel in or to such country without a passport duly issued under 
such authority, or (2) travel in or to a country with respect to which such pass 
port is not valid; or 

“Whoever, holding a passport issued under the authority of the United States 


which has been tentatively or finally revoked, shall refuse upon proper demand 


to surrender the same— 
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“Shall be fined not more than $1,000 or imprisoned not more than one year, or 


” 


(b) The analysis to chapter 75 of title 18, United States Code is amended by 
adding at the end thereof a new item as follows: 


“1547. Travel without passport or in countries in which passport is not valid; failure to 
surrender passport,” 


TITLE VI—LAWS REPEALED: EFFECTIVE DATE 


sec. 601. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed : 
(1) Sections 1, 2, and 3 of the Act of July 3, 1926 (22 U.S.C. 211a, 217a 
214a). 
(2) Sections 1, 2, and 4 of the Act of June 4, 1920 (22 U.S.C. 214, 215, 
216). 
(3) Section 1 of title IX of the Act of June 15, 1917 (22 U.S.C. 2138). 
(4) Sections 4076 and 4077 of the Revised Statutes (22 U.S.C. 212, 218). 
(b) All other laws, or parts of laws, in conflict or inconsistent with this Act 
are, to the extent of such conflict or inconsistency, repealed. 
Seo. 602. This Act shall take effect on the sixtieth day after the date of its 
enactment. 
TITLE VII—DEFINITIONS 


Sec. 701. As used in this Act, the term— 

(1) “Director” means the Director of the United States Passport Service, 
established pursuant to section 101 of this Act; 

(2) “Service” means the United States Passport Service ; 

(3) “Secretary” means the Secretary of State; 

(4) “Passport” means the document which is issued by the Government of the 
United States to a national of the United States, for the purpose of (A) iden- 
tifying the bearer and his nationality, (B) indicating that the bearer is entitled 
to receive the protection and good offices of the American diplomatic and con- 
gular officers in those countries abroad in which the bearer proposes to travel 
or sojourn, and (C) requestng that the officials of such countries permit the 
bearer to travel or sojourn in their territories and, in case of need, to give him 
all lawful aid and protection ; and 

(5) “National of the United States” means (A) a citizen of the United States, 
or (B) a person who, though not a citizen of the United States, owes permanent 
allegiance to the United States. 


{S. 2287, 86th Cong., 1st sess.] 


A BILL To promote the foreign policy of the United States; to provide for the protection 
of United States citizens abroad; to provide standards for the issuance of passports by 
the Department of State; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “United 
States Travel Act”. 


TITLE I—TRAVEL AND PASSPORT POLICY; DEFINITIONS 


Sec. 101. The Congress of the United States reaffirms that freedom of move- 
ment is essential to the maintenance of American values and institutions and 
includes the right to travel abroad as well as the right to travel within the 
United States. It is the policy of the Congress that travel abroad by citizens 
should be free of governmental restraint, subject only to those minimal restric- 
tions sanctioned by this Act and required by demands of national security. It is 
also the policy of the Congress that the President shall seek, in conjunction with 
other nations, to eliminate existing barriers to international travel. 

Sec. 102. No restraints, whether temporary or permanent, may be placed on 
the travel abroad of any citizen except those restraints specifically provided for 
in this Act. Every citizen is entitled to receive and use a passport except as 
otherwise specified in this Act. 

Sec. 108. For the purposes of this Act— 

(a) The term “citizen” includes only citizens of the United States and other 
persons owing permanent allegiance to the United States, whether such citizens 
and such other persons are situated temporarily or permanently abroad or 
within the United States. 
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(b) The term “passport” means the document issued by or on behalf of th 
Department of State to a citizen which identifies him as such to the represent, . 
tives of any foreign state in which he may choose to travel, and which requests 
that he be permitted to travel safely and freely and, in case of need, be give 
such help as would be extended to citizens of the foreign state when travelj e 
in the United States. me 

(c) The term “travel abroad” means exit from the United States, entrance 
into the United States, and travel outside of the United States. 

(d) The term “Department” means the Department of State. 

(e) The term “United States” means the States, the District of Columbia. 
the Canal Zone, Puerto Rico, the Virgin Islands, Guam, American Samoa, and 
all territory and water, continental and insular, subject to the jurisdiction of the 
United States. 

TITLE II—ISSUANCE OF PASSPORTS 


TRAVEL RESTRAINTS ON INDIVIDUALS 


Sec. 201. (a) The Secretary of State and any officer of the United States 
duly authorized by him may issue, renew, deny, or revoke passports in the United 
States, in territories over which the United States exercises trusteeship, and in 
foreign countries. No other persons shall issue, renew, deny, or revoke such 
passports. The Secretary of State is authorized to prescribe regulations con- 
sistent with this Act pertaining to passports. 

(b) There shall be collected and paid into the Treasury of the United States 
quarterly a fee of $2 for executing each application for a passport and $9 for 
each passport issued: Provided, That the Secretary of State may authorize the 
retention by officials of the several States of the fee of $2 for executing an ap- 
plication for a passport. No fee shall be collected for passports issued to officers 
or employees of the United States proceeding abroad in the discharge of their 
official duties, or to members of their immediate families accompanying or 
residing with them abroad, or to seamen, or to international airmen, or to 
widows, children, parents, brothers, and sisters of American soldiers, sailors, 
or marines buried abroad whose journey is undertaken for the purpose and 
with the intent of visiting the graves of such soldiers, sailors, or marines, which 
facts shall be made a part of the application for the passport. 

(c) Whenever a fee is erroneously charged and paid for the issuance of a 
passport to a person who is exempted from the payment of such a fee by sub- 
section (b) of this section, the Department of the Treasury is authorized to 
refund to the person who paid such fee the amount thereof upon proper notice 
from the Department of State. 

(d) Whenever the appropriate officer within the United States or any foreign 
country refuses to visa a passport and the unused passport is returned within 
six months from the date of issue, the Department of the Treasury is authorized, 
upon notice from the Department of State, to refund the issue fee of $9 to the 
person to whom the passport was issued. 

(e) At the request of the head of a family, the Department may issue family 
passports covering the head of the family, the spouse, and children under six- 
teen years of age, but no group passport shall be required. 

(f) Passports shall be valid for three years, unless validly revoked on one 
of the substantive grounds specified in section 203. During a period of two 
years after such three-year period and upon the payment of a fee of $5, pass- 
ports may be renewed for a period not to exceed fi-e years from the date of 
issuance. Passports may be restricted at any time as to validity pursuant to 
section 401. 

Sec. 202. Before a passport is issued to any person, such person shall sub- 
scribe to and submit a written application, duly verified by his oath or affirma- 
tion before a person authorized to take passport applications, containing answers 
to questions asked by the Department. Such questions shall be relevant to the 
substantive grounds for denial of passports specified in section 203. Any person 
authorized to take passport applications may administer oaths in connection 
with such applications. 

Sec. 203. Travel abroad by citizens may be restrained, and passports may be 
denied to citizens, only on the following grounds: 

(a) That the citizen is under indictment or information for a felony; or 
is under indictment or information for violating sections 206 and 402 of this 
Act; or is free on bail pending appeal from criminal conviction; or has been 
convicted within five years of violating section 402 of this Act, unless a bond 





shit 
terr 
The 
Act, 
duc 
tun! 
We 








es 


in 
ch 
n- 


or 
he 
p- 
T's 
‘ir 
or 


or 


1 
id 


PASSPORT REORGANIZATION ACT OF 1959 9 


in the sum of $5,000 is posted conditioned upon compliance with such section 
during the period for which a passport may be issued; or 

(b) That there are reasonable grounds to believe that the citizen, when 
abroad, would endanger the national security of the United States by (1) trans- 
mitting, without proper authority, highly classified secrets of the United States ; 
or (2) inciting, or conspiring to bring about, international hostilities or con- 
qicts Which might involve the United States; or (8) inciting, or conspiring to 
bring about, attacks by force upon the United States or attempts to overthrow 
its government by force and violence; or : 

(c) That the citizen owes the Government of the United States money for 
previous transportation back to the United States. 

Sec. 204. Notwithstanding the provisions of sections 202 and 203 of this Act, 
the Secretary of State may direct the issuance of a passport in any case, provided 
he deems such action advisable in the national interest. Such passport may be 
limited with respect to duration and the areas for which it is valid. 

Sec. 205. Upon application therefor, duly completed, a passport shall be issued, 
or the applicant shall be informed in writing of a denial thereof, within thirty 
days after the receipt of such application. A passport may be revoked when- 
ever the holder thereof is not entitled to a passport under the terms of this Act. 
Upon denial of an application for a passport, upon revocation of a passport, or 
upon any other adverse action taken on an individual basis with respect to a 
cit'zen’s right to receive or use a passport, the applicant for, or holaer of the 
passport shall be informed in writing of the specific reasons for the adverse 
action, shall be afforded a detailed statement of the information, including the 
sources thereof upon which such action was predicated, and shall be informed in 
detail of his rights to administrative and judicial re, iew of such action. 

Sec. 206. Subject to such general exceptions as the President may authorize 
and prescribe, it shall be unlawful for any citizen to travel abroad without a 
yalid passport. The prohibition contained in the first sentence of this section 
shall not apply to travel between the United States and any other country or 
territory in North, Central, or South America or in any island adjacent thereto. 
The President shall, in accordance with the policy set forth in section 101 of this 
Act, utilize to tue extent possible the power conferred upon him by the intro- 
ductory clause of the first sentence of this section in order to increase the oppor- 
tunities of citizens to travel without passports to countries or areas outside the 
Western Hemisphere. 


TITLE III—PROCEDURE FOR REVIEW OF PASSPORT DENIAL, 
REVOCATION, OR PESTRICTION 


Sec. 301. (a) There shall be establisheu within the Department of State a 
Passport Hearing Board consisting of three officers of the Department to be 
designated by the Secretary of State. Except in cases of action taken by reason 
of noncitizenship or by reason of geographical restrictions of general applicabil- 
ity authorized by title IV of this Act, this Board shall have jurisdiction to hear 
all cases wherein a written request for a hearing is received by the Department 
within sixty days after actual notification to the individual involved of the 
initial denial, revocation, or restriction of his passport. The Board shall hold a 
hearing within thirty days after receipt of the request unless such time limit is 
extended at the request of the individual, and such hearing shall be completed 
without unnecessary delay. 

(b) At least one of the officers of the Board shall be a member of the Office 
of the Legal Adviser of the Department. None of such officers shall have par- 
ticipated in any manner in the initial adverse determination concerning the 
passport in question. 

(c) The Secretary of State shall appoint a Counsel who shall present to the 
Board at the hearing the reasons for, and the evidence supporting, the initial 
adverse determination concerning the passport in question. Such Counsel shall 
participate in proceedings of the Board solely to the extent of serving as ad- 
vocate in behalf of the initial adverse determination, and shall have no com- 
munication with any member of the Board concerning any case that is, or may 
come, before the Board, unless the individual involved is present and unless 
such communication is made a part of the record of the proceeding in question. 

Sec. 302. The Secretary of State shall establish and make public rules which 
accord to every individual in proceedings before the Board the following rights: 

(1) To appear in person and to be represented by counsel ; 
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(2) To testify in his own behalf, present witnesses and offer documentary and 
other evidence ; 

(3) To examine all documentary evidence, including confidential data, intro. 
duced against him and to cross-examine the sources thereof; to cross-examine 
all witnesses, including confidential informants, appearing against him. 

(4) To have a hearing conducted in private unless he freely waives this pro. 
tection in writing. 

(5) Within ten days of completion of the hearing to examine a copy of the 
transcript of the proceedings, which shall include all documentary and testi. 
mony evidence presented to the Board and the sources thereof, and, upon re. 
quest, to be furnished a copy of such transcript at the expense of the Uniteg 
States. 

Sec. 303. (a) Within ten days of the completion of the hearing required by 
section 301 the Board shall recommend whether or not the initial adverse deter. 
mination should be sustained. 

(b) The Board shall not recommend that the Secretary of State sustain the 
initial adverse determination unless such determination is warranted on one of 
the grounds set forth in section 203 of this Act. 

(c) If the Board does not recommend that the initial adverse determination 
be sustained, relief shall be granted the individual forthwith. 

(d) If the Board recommends that the initial adverse determination be sus- 
tained, it shall make detailed and specific written findings of fact and conely- 
sions. These shall be transmited with the entire record to the Secretary of 
State, who shall personally make final administrative determination in such 
cases. A copy of the Board’s recommendation and of its findings and conelu- 
sions shall be furnished the individual contemporaneously with announcement 
of the recommendation. Within twenty days following receipt of such copy the 
individual may submit to the Secretary of State written objections to the 
Board’s action. Within fifteen days following receipt of such objections the 
Secretary of State shall announce his determination, which shall be based upon 
the entire record, including all findings and conclusions made by the Board and 
any objections submitted by the individual. In appropriate circumstances, the 
Secretary may remand a case to the Board for further proceedings. In the 
event he takes action adverse to the individual, the Secretary shall make de 
tailed and specific written findings and conclusions, a copy of which shall be 
furnished to the individual. If the Secretary decides favorably to the indi- 
vidual, relief shall be granted forthwith. 

Sec. 304. The United States District Court for the District of Columbia and 
the United States district court for the judicial district in which the individual 
has his principal place of residence shall have jurisdiction to determine whether 
there has been compliance with the procedural and substantive provisions of this 
Act and of any regulations issued thereunder. In any such proceedings the 
Court shall not sustain the substantive findings of the Secretary unless they 
are supported by substantial evidence contained in the record when viewed as a 
whole. 


TITLE IV—GEOGRAPHICAL LIMITATIONS OF GENERAL VALIDITY 


Sec. 401. (a) The President shall have the power by appropriate declaration 
pursuant to subsection (b) of this section, to restrain the travel of all citizens 
and to limit the validity of all passports with respect to travel to the following 
places: 

(1) Countries with which the United States is at war; 

(2) Countries or areas where armed hostilities are in progress; 

(3) Countries or areas to which the President finds that travel must be re- 
stricted in the national interest either because the United States Government is 
unable to provide adequate protection to citizens traveling therein or because 
such travel would seriously impair the foreign relations of the United States. 

(b) In the event that the President determines the necessity of promulgating 
a general geographical restraint upon travel and the use of passports under 
subsection (a) of this section, he shall declare and publish such determination, 
stating specifically and in detail the reasons for the necessity of such action, 
and shall cause notice thereof to be stamped on each passport thereafter issued, 
renewed, or amended. If not sooner revoked by the President, the general travel 
and passport restraint imposed by such declaration shall be effective for a period 
of not more than one year, unless such time is extended by law. 
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(c) In the national interest the President, without stating his reasons, may 
make exceptions to any such general geographical restraint for particular in- 
dividuals or categories of persons. 

Sec. 402. No citizen shall travel to any country or area as to which there is 
in effect, to his knowledge, a declaration made and published by the President 
under section 401. 

TITLE V—PENALTIES 


Sec. 501. Any person who willfully violates the provisions of sections 206 or 
402 of this Act shall be guilty of a misdemeanor and upon conviction shall be 
punished by imprisonment for a period not exceeding one year or by a fine not 
exceeding $1,000, or both. 


TITLE VI—LAWS REPEALED, MADE INAPPLICABLE, OR AMENDED 


Sec. 601. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed : 

(1) Section 4076 of the Revised Statutes (22 U.S.C. 212) ; 

(2) Section 4077 of the Revised Statutes (22 U.S.C. 218) ; 

(3) Section 1 of title LX of the Act of June 15, 1917 (22 U.S.C. 213) ; 

(4) Sections 1, 2, and 4 of the Act of June 4, 1920 (22 U.S.C. 214, 215, 216) ; 

(5) Sections 1, 2, and 3 of the Act of July 3, 1926 (22 U.S.C. 211a, 217a, 214a) ; 

(6) Section 6 of the Act of September 23, 1950 (50 U.S.C. 785) ; 

(7) Section 215(b) of the Act of June 27, 1952, chapter 477, title II, chapter 2 
(U.S.C. see. 1185) ; 

(8) Section 1545 of the Act of June 25, 1948 (18 U.S.C. 1545). 

(b) All other laws, or parts of laws, in conflict or inconsistent with this Act 
are, to the extent of such conflict or inconsistency, repealed. 

(c) Section 1001 of the Act of June 25, 1948 (18 U.S.C. 1001) is made inap- 
plicable to the subject of passports. 

(d) Section 1542 of the Act of June 25, 1948 (18 U.S.C. 1542), is amended 
to read as follows: 

“Spc, 1542. Whoever, in an application for passport, willfully and knowingly 
(1) falsifies, conceals or covers up by any trick, scheme, or device a material 
fact, or (2) makes any false, fictitious or fraudulent statements or representa- 
tions of a material nature, or (3) makes or uses any false writing or document 
known to him to be false, with intent to induce or secure the issuance of a pass- 
port under the authority of the United States, either for his own use or the use 
of another, contrary to the laws regulating the issuance of passports or the 
regulations prescribed pursuant to such laws; or 

“Whoever willfully and knowingly uses, or attempts to use, or furnishes to 
another for use, any passport the issuance of which was secured in any way by 
reason of any of the intentionally false listed in paragraph 1 of this section— 

“Shall be fined not more than $2,000 or imprisoned not more than five years, 


or both.” 
TITLE VII—SEPARABILITY 


Sec. 701. If any provision of this Act is held invalid, the remaining provisions 
shall not be affected. 


TITLE VIII—EFFECTIVE DATE 


Sec. 801. This Act shall take effect fifteen days after its enactment. 


[S. 806, 86th Cong., 1st sess.] 


A BILL To protect the travel rights of persons owing allegiance to the United States and 
to govern the issuance of passports 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 

SecTIon 1. This Act may be cited as the “Right To Travel Abroad Act”. 

Sec. 2. The Congress finds that freedom of movement is basic in the scheme 
of American institutions and includes both travel within the country as well as 


travel abroad; that the right to travel abroad is a part of the liberty of which 
citizens and nationals of the United States or persons entitled to the protection 
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of the United States cannot be deprived without due process of law under the 
fifth amendment to the Constitution; that such right should not be restricteg 
but is subject to the war power granted to the President and the Congress of 
the United States under the Constitution and also is subject to the exercise of 
the inherent power of the state to prosecute persons for the commission of 
crimes. It is also the sense of the Congress that at the present time the crucial] 
function of a passport is control over entry or exit; and that no test of beliefs 
or associations shall be applied to issuance of passports. 

Sec. 3. (a) Within thirty days following the date of a written application 
therefor, the Secretary of State shall issue a passport to any citizen or nationa} 
of the United States or to any person otherwise entitled to the protection of 
the United States upon proof of identity and payment of fees established by 
law: Provided, however, That the Secretary of State may refuse or limit the 
issuance of passports only where the provisions of section 4 of this Act apply, 

(b) Persons enumerated in the preceding subsection shall be referred to here- 
inafter as “persons under this Act”. 

Sec. 4. The following are the only restrictions which may be imposed by the 
Government of the United States upon the travel abroad of persons under this 
Act: 

(a) Following a declaration of war by the Congress, the President may issue 
regulations and modify or revoke such regulations to govern the movement of 
persons out of, or into, the United States and its possessions. Upon the ter- 
mination of the war, any such regulations still in effect shall be revoked 
automatically. 

(b) Following the outbreak of hostilities in which Armed Forces of the 
United States participate, the President may issue regulations and modify or 
revoke such regulations to govern the movement of persous under this Act in 
designated combat areas. Upon the cessation of hostilities, any such regulations 
still in effect shall be revoked automatically. 

(c) The Secretary of State muy refuse to issue a passport to, or limit the 
use of a passport by, any person under indictment, information, or sentence for 
the commission of a felony. 

Sec. 5. (a) Following a determination by the President that temporarily 
the United States may not be able to give its usual protection to persons under 
this Act traveling in certain designated areas of the world, the Secretary of 
State shall (1) publish, (2) inform each passport applicant of, and (3) inform 
the Congress of, this determination and the reasons therefor, such as lack of 
diplomatic relations or threatened or existing hostilities or disturbances in 
which Armed Forces of the United States are not participating. 

(b) The President shall not forbid travel in these areas by persons under 
this Act. 

Sec. 6. The Secretary of State shall have authority to make, amend, and 
rescind such rules and regulations as may be necessary to administer this 
Act. 

The provisions of the Administrative Procedure Act shall be applicable to all 
proceedings for the issuance, limitation, denial, or revocation of passports 
under this Act and to all rulemaking under this Act, but the exceptions in 
sections 3, 4, and 5 of the Administrative Procedure Act shall not apply to this 
Act. 

Sec. 7. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed on the effective date of this Act: 

(1) Section 4076 of the Revised Statutes (32 Stat. 386). 

(2) Section 1 of title IX of the Act of June 15, 1917 (40 Stat. 227). 

(3) Section 1 of the Act of July 3, 1926 (44 Stat. 887). 

(4) That part of section 2 of the Act of July 3, 1926, as amended (44 Stat. 
887; 46 Stat. 839; 47 Stat. 157), which provides that the Secretary of State may 
limit the validity of a passport, passport visa or the period of renewal of a pass- 
port to less than two years. 

(5) Subsection (b) of section 215 of title II of the Act of June 27, 1952 (66 
Stat. 190). 

(b) All other statutes and regulations in conflict or inconsistent with pro- 
visions of this Act are, to the extent of such conflict or inconsistency, repealed on 
the effective date of this Act. 

Sec. 8. This Act shall take effect at 12:01 o’clock antemeridian United States 
eastern standard time on the fifteenth day immediately following the date of its 
enactment, 
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[S. 2315, 86th Cong., 1st sess.] 


provide for denial of passports to supporters of the international Communist 
movement, for review of passport denials, and for other purposes 


A BILL To 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I—DENIAL OF PASSPORTS TO SUPPORTERS OF THE INTER- 
NATIONAL COMMUNIST MOVEMENT 


Section 1. The Congress finds that the international Communist movement, 
of which the Communist Party of the United States of America is an integral 
part, seeks everywhere to thwart United States policy, to influence foreign gov- 
ernments and peoples against the United States, and by every means, including 
force and violence, to weaken the United States and ultimately to bring it under 
Communist domination ; that the activities of the international Communist move- 
ment constitute a clear, present, and continuing danger to the security of the 
United States, and seriously impair the conduct of the foreign relations of the 
United States; that travel by couriers and agents is a major and essential means 
by which the international Commnuist movement is promoted and directed ; that 
a United States passport requests other countries no only to permit the holder 
to pass freely and safely but also to give all lawful aid and protection to the 
holder and thereby facilitates the travel of such holder to and in foreign coun- 
tries; and that in view of the history of the use of United States passports by 
supporters of the international Communist movement to further the purposes 
of that movement, the issuance of a passport to, or the possession of a passport 
by, persons described in section 2 is inimical to the security and to the conduct 
of the foreign relations of the United States and therefore passports should 
not be issued to or held by such persons. 

Sec. 2. (a) In accordance with the findings in section 1, the Secretary of State 
is authorized to refuse to issue a passport, or to revoke a passport already issued, 
to any person as to whom it is determined on substantial grounds that he know- 
ingly engages in activities for the purpose of furthering the international Com- 
munist movement, unless such person demonstrates to the Secretary, by clear 
and convincing evidence, that his activities abroad would not further the pur- 
poses of such movement. 

(b) The Secretary shall consider as evidence of activities in furtherance of 
the international Communist movement, within the meaning of subsection (a)— 

(i) present membership in the Communist Party or former membership 
terminated under circumstances which reasonably warrant the conclusion 
that the person continues to act knowingly in furtherance of the interests 
and under the discipline of the Communist Party; 

(ii) activities under circumstances which reasonably warrant the conclu- 
sion that a person, regardless of the formal state of his affiliation with the 
Communist Party, is knowingly acting under the discipline of the Com- 
munist Party, or as a result of the direction, domination, or control exer- 
cised over him by the international Communist movement; 

(iii) other facts which reasonably warrant the conclusion that the person 
is going or staying abroad to conduct activities for the purpose of further- 
ing the interests of the international Communist movement. 

Sec. 3. The Secretary of State may require, as a prerequisite to the issuance, 
renewal, or extension of a passport that the applicant subscribe to and submit 
a written statement duly verified by his oath or affirmation as to whether he is 
or has been within ten years prior to filing his application a member of the 
Communist Party. 

Sec. 4. The provisions of this title shall continue in effect until the termina- 
tion of the national emergency established by Presidential Proclamation Nuw- 
bered 2914, December 16, 1950 (64 Stat. A 454). 


TITLE II—PROCEDURE FOR PASSPORT DENIAL AND REVIEW 
THEREOF 


Sec. 5. Upon application therefor, duly completed, and upon compliance with 
any requirement under the provisions of section 3 of title I of this Act, a pass- 
port shall be issued to any person qualified under section 212 of title 22 of the 
United States Code (32 Stat. 386), or the applicant shall be informed in writ- 
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ing of a denial thereof, within ninety days after the receipt of such application, 
If a passport is denied, revoked, or restricted for any reason other than nop- 
citizenship or geographic restrictions of general applicability, the passport ap- 
plicant or holder shall be informed in writing of the reason, as specifically as is 
consistent with considerations of national security and foreign relations, and of 
the right to a hearing before the Passport Hearing Board in accordance with 
the provisions of this title. Notice of the denial or revocation of a passport 
under the terms of title I of this Act shall specifiy the paragraph or paragraphs 
of section 2(b) of title I on the basis of which the passport is denied or revoked, 

Sec. 6. There shall be established within the Department of State a Passport 
Hearing Board consisting of three officers of the Department to be designated 
by the Secretary of State. This Board shall have jurisdiction in all cases 
wherein a hearing is requested in writing within thirty days after notification 
of the denial, revocation, or restriction of a passport, for any reason other than 
noncitizenship or geographical restrictions of general applicability. The Board 
shall hold a hearing within ninety days after the receipt of the request unless 
such time limit is extended at the request of the party. The officers who present 
the case of the Department of State to the Board shall not otherwise participate 
in the deliberations or recommendations of the Board. 

Sec. 7. (a) The Secretary shall establish and make public rules which shall 
accord to the individual in proceedings before the Board the following rights: 

(1) To appear in person and to be represented by counsel ; 

(2) To testify in his own behalf, present witnesses, and offer other evidence; 

(3) To cross-examine witnesses appearing against him at any hearing at 
which he or his counsel is present and to examine all other evidence which is 
made a part of the open record; 

(4) To examine a copy of the transcript of the open proceedings or to be 
furnished a copy upon request. 

(b) In order to protect information, sources of information, and investigative 
methods, disclosure of which would have a substantially adverse effect upon 
the national security or the conduct of foreign relations, the Board may at any 
time consider oral or documentary evidence without making such evidence part 
of the open record. Prior to completion of its proceedings, the Board shall 
furnish to the individual a résumé of any such evidence, and shall certify that 
it is a fair résumé. The Board shall take into consideration the individual’s 
inability to challenge information of which he has not been advised in full or in 
detail or to attack the credibility of sources which have not been disclosed 
to him. 

Sec. 8. Within sixty days after completion of its proceedings, the Board shall 
make written findings, conclusions, and recommendations, which shall be trans- 
mitted with the entire record to the Secretary of State who shall make the final 
administrative determination. If the recommendation of the Board is adverse 
to the individual, a copy of the recommendation and of the findings and con- 
clusions which are based upon the open record or upon the résumé of any evi- 
dence not made part of the open record, shall be furnished the individual, who 
may within twenty days following the receipt thereof submit to the Secretary 
written objections thereto. The Secretary shall base his determination upon 
the entire record submitted to him by the Board, including all findings and 
conclusions, and upon any objections submitted by the individual. In appro- 
priate cases, the Secretary may remand a case to the Board for further pro- 
ceedings. In the event he takes action adverse to the individual, the Secretary 
shall make appropriate written findings and conclusions. 

Sec. 9. The United States District Court for the District of Columbia shall 
have jurisdiction to review any final determination of the Secretary of State 
under section 8 of this Act to determine whether there has been compliance 
with the provisions of this Act and of any regulations issued thereunder. In 
such proceedings the court shall have power to determine whether any findings 
which are stated to be based upon the open record are supported by substantial 
evidence contained in that record, or, in the case of a résumé of evidence which 
was not made part of the open record in conformity with section 7(b) of this 
Act, are supported by the résumé of such evidence, duly certified by the Board 
under said section 7(b). 

Sec. 10. The provisions of the Administrative Procedure Act, as amended 
(5 U.S.C., ch. 19), shall not apply to proceedings under this title. 
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TITLE IlI—REGULATIONS 


Sec. 11. The Secretary of State is authorized to prescribe regulations to carry 
out the provisions of this Act. 


TITLE IV—SEPARABILITY 


Sec. 12. If any provision of this Act is held invalid, the remaining provisions 
shall not be affected. 
TITLE V—EFFECTIVE DATE 


Sec. 13. This Act shall take effect immediately upon its enactment. 





[S. 1303, 86th Cong., 1st sess.] 


A BILL To amend the Immigration and Nationality Act with respect to travel in time 
of war or national emergency and passport procedures 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) section 215 of the Immi- 
gration and Nationality Act (8 U.S.C. 1185) is amended by striking out— 

(1) in subsection (a) the words “the United States is at war or during 
the existence of any national emergency proclaimed by the President, or, as 
to aliens whenever there exists a state of war between or among two or more 
States, and’’; and 

(2) in the section caption, the words “IN TIME OF WAR OR NATIONAL 
EMERGENCY”. 

(b) Section 215(b) of such Act is amended to read as follows: 

“(b) After any proclamation has been made and published as provided for in 
subsection (a), and while such proclamation is in force, it shall, except as other- 
wise provided by the President, and subject to such limitations and exceptions 
as the President may authorize and prescribe, be unlawful for any citizen of the 
United States to— 

“(1) department from or enter, or attempt to depart from or enter, the 
United States unless he bears a valid passport; 

“(2) travel to any country in which his passport is declared to be 
invalid; or 

“(3) refuse to surrender upon demand any passport issued to him which 
has been lawfully revoked. 

“Any person convicted of violation of this subsection shall be punished by a 
fine not to exceed $2,000, or by imprisonment for a term not exceeding five years, 
or both.” 

(ec) Section 215(c) of such Act (8 U.S.C. 1185(c)) is hereby redesignated as 
subsection (f) and is amended by adding the following additional language at 
the end thereof: “No vehicle, vessel or aircraft, by or upon which there is rea- 
sonable cause to believe that a breach or violation of this section is being or 
has been committed, shall be permitted to depart from any port of the United 
States pending the determination of liability to forfeiture of such vehicle, vessel 
or aircraft.” 

(d) Subsections (d), (e), (f), and (g) of section 215 of such Act are hereby 
redesignated as subsection (g), (h), (i), and (j) respectively. 

(e) Section 215 of such Act is amended by inserting, immediately after sub- 
section (b) thereof, the following new subsections: 

“(e) If there is in effect any requirement, prescribed or authorized by law, for 
the procurement of a passport for any travel, no application made by any indi- 
vidual for the issuance of such passport may be granted, and each passport pre- 
viously issued shall be revoked, unless the issuance or use of such passport is 
authorized under subsection (e), whenever there is reasonable ground to believe 
that the applicant, or holder of a previously issued passport, is going abroad or 
traveling abroad for the purpose of engaging in activities which will further the 
aims and objectives of any party, group, or association which has been found by 
the Congress of the United States, or any agency or officer of the United States 
duly authorized by the Congress for that purpose— 

“(1) to seek to alter the form of government of the United States by 
force or violence, or other unconstitutional means; or. 

“(2) to have been organized or utilized for the purpose of advancing 
the aims or objectives of the Communist movement ; or 
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“(3) to have been organized or utilized for the purpose of establishing 
any form of dictatorship in the United States or any form of international 
dictatorship ; or ; 

“(4) to have been organized or utilized by any foreign government, or by 
any foreign party, group, or association acting in the interest of any foreign 
government, for the purpose of (A) espionage, or (B) sabotage, or (C) ob- 
taining information relating to the defense of the United States or the pro- 
tection of the national security, or (D) hampering, hindering, or delaying 
the production of defense materials ; or 

“(5) to be affiliated with, or to act in concert with, or to be dominated 
or controlled by, any party, group. or association of the character described 
in paragraph (1), (2), (3), or (4), above. ; 

Nothing in this subsection shall alter or limit the authority of the Secretary of 
State to deny any application for the issuance of a passport, or to revoke a pre 
viously issued passport, on any ground other than the ground described in this 
subsection. The Secretary may withhold a passport in the national interest on 
the basis of confidential information where he shall certify that it is contrary 
to the interests of this Nation that a passport be issued to the applicant. 

“(d) In determining, for the purposes of subsection (c), whether there is rea- 
sonable ground for belief that any individual is going abroad or traveling abroad 
for any such purpose, consideration may be given to activities and associations 
of that individual of one or more of the following categories: 

“(1) Membership in any party, group, or association described in sub- 

section (c) ; or 

“(2) Prior membership in any party, group, or association described in 
subsection (c), if the termination of such membership was under circum- 
stances warranting the conclusion that the applicant continues to act in 
furtherance of the interests of such party, group, or association; or 

“(3) Present or past activities which turther the aims and objectives of 
any such party, group, or association, under circumstances warranting the 
conclusion that he engages or has been engaged in such activities as a result 
of direction, domination, or control exercised over him by such party, group, 
or association, or otherwise continues to act in furtherance of the interests of 
such party, group, or association ; or 

(4) Activities continued consistently over a prolonged period of time 
which indicate that he has adhered to the doctrine of any such party, group, 
or association, as such doctrine is expressed in the actions and writings of 
such party, grou)’, or association on a variety of issues, including shifts and 
changes in the doctrinal line of such party, group, or association; or 

“(5) Any other conduct which tends to support the belief that the appli- 
cant is going abroad or traveling abroad for such purpose. 

(e) A passport may be issued to or held by any individual, notwithstanding the 
provisions of subsection (c), whenever personally directed by the Secretary of 
State for reasons deemed by him to be strictly in the public interest.” 

Sec. 2. Section 301 of the Immigration and Nationality Act (8 U.S.C. 1401) 
is amended by adding at the end thereof the following new subsection: 

“(d) Whenever any person is born outside of the United States and its out- 
lying possessions, and under subsection (a) such person is a citizen of the 
United States at birth, the birth of that person shall be registered with a con- 
sular officer in the country in which that person was born within such time and 
under such regulations as shall be prescribed by the Secretary of State. If 
such registration is not made within the time so prescribed, it shall be pre 
sumed in the absence of proof to the contrary for the purposes of any proceeding 
arising under or involving any right established by this Act, that such person is 
not a citizen of the United States by birth. This subsection shall take effect on 
the day six months after the date of its enactment.” 

Sec.3. The Act of July 3, 1926 (44 Stat. 887: 22 U.S.C. 211a), is hereby 
amended by redesignating section 1 thereof as subsection (a) of section 1 and 
adding the following new subsections: 

“(b) In the exercise of his authority under subsection (a) of this section the 
President may confer upon and delegate to the Secretary of State the power and 
authority to prescribe rules and regulations relating to the issuance, refusal, 
extension, renewal, restriction, limitation, revocation, withdrawal and cancella- 
tion of passports. 

“(c) The Secretary of State shall not issue to, or renew or extend the pass- 
port of, any person, and he shall limit, restrict, withdraw, cancel, or revoke & 
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passport of any person, if he is not satisfied that such person’s trip or such 
person’s activities abroad would not— 
“(1) violate the laws of the United States: 
“(2) be prejudicial to the orderly conduct of foreign relations ; 
“(3) be contrary to the national welfare, safety, or security ; or 
“(4) otherwise be prejudicial to the interests of the United States.’ 
Src. 4. The Administrative Procedure Act (60 Stat. 287; 5 U.S.C. 1001) is 
hereby amended by adding the following new section: 


> 


“PASSPORT REVIEW PROCEDURE 


“Spo. 13. (a) As used in this section— 

“(1) The term ‘applicant’ means a citizen or national of the United States 
who has made application for a passport in accordance with section 1 of title 
IX of the Act of June 15, 1917 (40 Stat. 227; 22 U.S.C. 213), section 215 of the 
Immigration and Nationality Act, as amended (66 Stat. 190; 8 U.S.C. 1185), 
and such regulations as the Secretary of State shall prescribe to carry out his 
authority under this section. 

“(2) The term ‘special review officer’ means any officer of the Department of 
State or of the United States whom the Secretary of State deems specifically 
qualified to conduct proceedings prescribed by this section and who is selected 
and designated by the Secretary of State, individually or by regulation, to con- 
duct such proceedings. Such special review officer shall be subject to such 
supervision and shall perform such duties, not inconsistent with this section, as 
the Secretary of State shall prescribe. 

“(b) Any applicant who has been refused a passport or the renewal or ex- 
tension thereof, has a passport withdrawn, canceled or revoked, or has a pass. 
port restricted or limited, except in a manner applicable to all applicants, and 
who has complied with all regulations promulgated by the Secretary of State 
pursuant to this or any other Act, may within six months after notification of 
such action by the Secretary of State submit to the Secretary of State a timely 
motion in writing for a review before a special review officer, and any such appli- 
cant shall be advised of his right to make such motion. Any motion to review 
action taken pursuant to section 13 of the Communist Control Act of 1954 (68 
Stat. 775; 50 U.S.C. 782), as amended, shall contain a statement under oath by 
the applicant as to whether he is or has ever been a member of the Communist 
Party. 

“(¢) A motion for a review made under subsection (b) of this section shall 
be referred to a special review officer. In any case in which the Secretary of 
State believes that such procedure would be of aid in making a determination, 
he may di:ect specifically or by regulation that an additional officer of the 
Department of State or of the United States shall be assigned to present the 
evidence on behalf of the Government and in such case such additional officer 
shall have authority to present evidence, and to interrogate, examine, and cross- 
examine the applicant or the witnesses. Nothing in the preceding sentence shall 
be construed to diminish the authority conferred upon the special review officer 
conducting proceedings under this section. 

“(d) A special 1eview officer shall conduct proceedings under this section for 
the purpose of submitting to the Secretary of State a recommendation as to 
what action should be taken. In proceedings conducted under this section all 
testimony shall be given under oath or affirmation. The special review officer 
may administer oaths, present and receive evidence, interrogate, examine, and 
cross-examine the applicant or witness. The special review officer shall com- 
municate his recommendation to the Secretary of State, who may approve, or 
reject, in whole or in part, such recommendation, reopen the proceedings, or 
make his own determination in lieu of the recommendation of the special review 
officer. The decision of the Secretary of State shall be final. The applicant 
shall be notified of such decision by the Secretary of State in writing. 

“(e) No special review officer shall conduct a proceeding in any case under 
this section in which he shall have participated in investigative functions or in 
which he shall have participated in the original refusal to issue, review, or 
extend a passport, or in the original action of withdrawal, cancellation, revoca- 
tion, limitation, or restriction of a passport. 

“(f) Proceedings before a special review officer acting under the provisions 
of this section shall be in accordance with such regulations, not inconsistent 
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with this section, as the Secretary of State shall prescribe, which regulations 
shall include requirements that— 

“(1) the applicant shall be given notice, reasonable under all the cir. 
cumstances, of the reasons for the original action taken on his application 
and of the time and place at which the review proceedings will be held; 

“(2) the applicant shall have the privilege of being advised, assisted, or 
represented (at no expense to the Government) by counsel authorized to 
practice in such proceedings; 

“(3) the applicant shall have a reasonable opportunity to present al] 
information relevant and material to the formulation of the special reyjew 
officer’s recommendation in his case; 

“(4) the applicant may testify in his own behalf, present witnesses and 
offer other evidence. If any witness whom the applicant wishes to call ig 
unable to appear personally, the special review officer may, in his discretion, 
accept an affidavit by him or order that his testimony be taken by deposition, 
Such deposition may be taken by any person designated by the special review 
officer and such designee shall be authorized to administer oaths for the 
purpose of the depositions; 

“(5) a complete verbatim stenographic transcript shall be made of pro- 
ceedings conducted under this section by qualified reporters, and such 
transcript shall constitute a permanent part of the record. Upon request 
the applicant or his counsel shall have the right to inspect the transcript, 
and each witness shall have the right to inspect the transcript of his own 
testimony; and 

“(6) attendance at hearings under this section shall be restricted to such 
officers of the Department of State as may be concerned with the case under 
consideration, the applicant, his counsel, the witnesses, and the official 
stenographers. Witnesses shall be present at the hearing only while actu- 
ally giving testimony, unless otherwise directed by the special review officer, 

“(g) Proceedings under this section shall be conducted in such manner ag 
as to protect from disclosure all information which, in the opinion of the Secre- 
tary of State or special review officer, would affect the national security safety, 
and public interest, or would tend to compromise investigative sources or in- 
vestigative methods. 

“(h) The files maintained by the Department of State and any other pertinent 
Government files submitted to the special review officer shall be considered 
as part of the evidence in each case without testimony or a ruling as to admis- 
sibility. Such files may not be examined by the applicant. 

“(i) The special review officer shall insure the applicant of complete and 
fair consideration of his case. In making his recommendation the special re 
view officer shall consider the entire record, including the transcript of the pro- 
ceedings and any files and confidential information as he may have received. 
The special review officer shall take into consideration the inability of the appli- 
cant to challenge information of which he has not been advised in full or in 
detail, or to attack the creditability of information which has not been disclosed 
to him. Judicial rules of evidence shall not apply in proceedings under this 
section except that reasonable restrictions shall be imposed by the special review 
officer as to the relevancy, competency, and materiality of evidence introduced 
in the proceedings. 

“(j) Notwithstanding the provisions of any other law, the procedure pre 
scribed in this section shall be the sole and exclusive procedure for the review of 
the refusal to issue, renew, or extend a passport, or of the withdrawal, cancella- 
tion, restriction, limitation, or revocation of a passport.” 

Sec. 5. The Communist Control Act of 1954 (68 Stat. 775: 50 U.S.C. 782) is 
hereby amended by adding at the end thereof the following new sections: 


“ISSUANCE OF PASSPORTS TO PERSONS UNDER COMMUNIST DISCIPLINE 


“Sec. 13. Except as authorized by section 6 of the Subversive Activities Con- 
trol Act of 1950, as amended, or as may be otherwise personally directed by the 
Secretary of State for reasons deemed by him to be strictly in the public interest, 
it shall be unlawful for any officer or employee of the United States to issue or to 
direct the issue of a passport to, or to renew or extend or to direct the renewal 
or extension of the passport, except for direct and immediate return to the 
United States, of any person, if such officer or employee knows or has reason to 
believe such person to be under Communist discipline, or to be intending while 
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traveling abroad to engage in activities which will contribute to strengthening 
the world Communist conspiracy. 

“Sec. 14. For the purposes of section 13 of this Act, any person shall be con- 
sidered to be under Communist discipline if such person— 

“(a) is a member of the Communist Party or has terminated such mem- 
bership under such circumstances as to warrant the conclusion that he 
continues to act in furtherance of the interests of the Communist Party; or 

“(b) regardless of the formal state of his affiliation with the Communist 
Party, has engaged or engages in activities which support the Communist 
movement under such circumstances as to warrant the conclusion that he 
engages in such activities as a result of direction, domination, or control 
exercised over him by the Communist movement; or 

“(c) regardless of the formal state of his affiliation with the Communist 
Party, has consistently over a prolonged period of time indicated through 
his actions that he adheres to the Communist doctrine as such doctrine is 
expressed in the Communist movement’s actions and writings on a variety 
of issues, including shifts and changes in the Communist movement’s doc- 
trinal line; or 

“(d) refuses to disclose information respecting Communist activity which 
he learned while a member of the Communist Party or which he learned 
while engaged in activities which supported the Communist movement. 

“Src. 15. Any person who is convicted of a violation of section 13 of this 
Act shall be punished for each such violation by imprisonment for not more than 
two years or fined not more than $5,000 or by both such imprisonment and fine.” 

Sec. 6. Each applicant for a passport to be issued after the date of enact- 
ment of this Act under the authority of the United States shall include in his 
application a declaration under oath obligating such applicant, as a condition to 
the issuance of passport, to provide, upon request, to such officer or officers as 
may be designated by the Secretary of State, a full and accurate report con- 
cerning the places outside the United States which were visited by such applicant 
subsequent to the issuance of any such passport and prior to its final expiration. 

Sec. 7. Nothing in any amendment made by this Act shall alter or amend 
any provision of the Subversive Activities Control Act, as amended. 


COMPARISON OF PASSPORT BILLS BEFORE THE SENATE 
(Prepared by the staff of the Senate Foreign Relations Committee) 


Six passport bills have been introduced in the Senate in the 86th Congress. 
The following four bills have been referred to the Committee on Foreign 
Relations : 

(1) S. 2287, introduced by Senator Fulbright; 

(2) S. 806, introduced by Senator Humphrey and others; 

(3) S. 2315, introduced by Senator Wiley; and 

(4) S. 1973, introduced by Senator Javits. 

Two other bills are before other committees: 

(5) S. 13808, introduced by Senator Eastland, is before the Internal Security 
Subcommittee of the Judiciary Committee; and 

(6) S. 2095, introduced by Senator Mundt, is before the Government Opera- 
tions Committee. 

There follows a comparative analysis of major aspects of these six bills and 
of existing law. 

1. What is the scope of the proposed legislation? 

(a) The Fulbright bill (S. 2287) and the Mundt bill (S. 2095) are compre 
hensive revisions of all existing passport legislation. 

(b) The other bills, with the exception of the Javits bill (S. 1973), relate 
tomany aspects of the passport problem, but none is comprehensive. 

(c) S. 1973 is concerned solely with the duration of a passport’s validity. 

2. For how long is a passport valid? 

(a) Existing law: 2 years, with renewal possible up to 2 more years if the 
Secretary of State wishes. 

(0) The Wiley and Eastland bills leave existing law unchanged, as does the 
Humphrey bill with a minor modification. 

(c) The Fulbright, Javits, and Mundt bills each extend the initial life of a 
passport to 3 years and retain the 2-year renewal authority. 
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8. What is the significance of being denied a passport? 

(a) Existing law: Subject to exceptions made by the President, during pro. 
claimed national emergencies (one has been proclaimed since 1950), a citizep 
cannot legally leave or enter the United States without a passport. ‘The Pregj. 
dent presently does not require a passport for travel in the Western Hemisphere 
Most foreign countries, however, require a passport as a condition of entry. 

(b) Fulbright bill: Subject to general exceptions made by the President, at 
no time can a citizen legally travel outside the United States without a pags. 
port execpt in the Western Hemisphere. The President is directed to work 
with other countries to eliminate passport requirements for travel outside this 
hemisphere whenever possible (sec. 206). 

(c) Humphrey bill: Repeals existing law and makes it legal for Americans to 
leave the United States and travel abroad without a passport at any time. A 
passport would still be important to citizens, however, since most countries re 
quire it as a condition of entry and since it is rerdy proof of U.S. citizenship 
(sec. 7). 

(d@) Mundt bill: Subject to exceptions made by the Secretary of State, at no 
time may a U.S. national travel abroad without a passport (sec. 200). 

(e) Wiley and Eastland bills: Retain existing law. 

(4) Can the State Department require a passport applicant to reveal Com. 
munist affiliations? 

(a) Existing law: Supreme Court has held that there is no statutory an- 
thority for such a requirement and that without such authority the Department 
of State may not impose the requirement. 

(b) Fulbright bill gives the Department implicit power to inquire into present 
and recent past Communist Party membership (secs. 202, 203 

(¢) Humphrey bill provides no authority for any such inquiry except during 
declared war (sec. 4). 

(d) Wiley bill permits inquiry, until the end of the current national emer. 
gency declared by the President, into present Communist Party membership and 
past membership within the last 10 years (sec. 3). 

(e) Mundt bill confers permanent power to inquire into present and recent 
past Communist Party membership in any organization finally found to be a 
Communist organization by the Subversive Activities Control Board (sec. 202), 

(f) Eastland bill confers by implication ind: finite power to inquire into any 
Communist associations applicant may ever have had and any adherence to 
Communist doctrine (see secs. 1 and 3). 

5. On what grounds may a passport be denied to an individual ? 

(a) Existing law: The Supreme Court has stated that under existing statutes 
a passport may be denied only if the applicant: 

(1) Does not owe allegiance to the United States; 

(2) Is trying to escape criminal prosecution or is engaging in criminal 
conduct ; or 

(3) Is a member of a Communist organization under a final order to 
register issued by the Subversive Activities Control Board (no such order 
has yet been entered against any group). 

(b) Fulbright bill: At any timeif (sec. 203)— 

(1) The applicant does not owe allegiance to the United States; 

(2) The applicant is charged with a felony or with travel violations; is 
free on bail pending appeal of any conviction; or has been convicted within 
5 years of violating the area controls of the bill and fails to post a $5,000 
bond to guarantee future compliance ; 

(3) There are reasonable grounds to believe the applicant, when abroad, 
would endanger national security by revealing Governinent secrets, by at- 
tempting to involve the United States in hostilities, or by working toward 
the violent overthrow of the U.S. Government from without or within; or 

(4) The applicant owes the United States money for previous transporta- 
tion back to the United States. 

(ec) Mundt bill: At any time if applicant (sec. 302)— 

(1) Does not owe allegiance to United States ; 

(2) Is charged with a felony; 

(3) Owes the Unitel States money for previous repatriation; 

(4) Is under a court order or decree; 

(5) Is a member of the Communist Party or any group finally ordered 
to register by the Subversive Activities Control Board, or has falsely ter- 
minated such membership; or 

(6) Is likely to violate Federal laws by travel abroad. 
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(a) Humphrey bill (see. 4): 

(1) At any time, if applicant is charged with or under sentence for a 
felony ; or 

(2) Is not a U.S. national or otherwise entitled to U.S. protection; 

(3) During periods of declared war, the President apparently may deny 
a passport for any reason. 

(¢) Wiley bill: In addition to grounds specified in existing law, during the 
remainder of the current proclaimed national emergency a passport may be 
denied when there are substantial grounds to believe the applicant knowingly 
engages in activities for the purpose of furthering the international Communist 
movement, unless he can convince the Secretary his travel would not aid that 
movement (sec. 2a). 

(f) Eastland bill: In addition to grounds specified in existing law, it permits 
denial of a passport— 

(1) During a national emergency whenever there is reasonable ground 
to believe the applicant is going abroad to engage in activities which will 
further the aims of any group found by Congress or one of its authorized 
agents to seek violent overthrow of the Government or the advancement of 
Communist aims or installation of a dictatorship in the United States or 
hindrance of our national security in behalf of a foreign government (sec. 
1); 

(2) At any time if the Secretary of State is not satisfied that the appli- 
eant’s activities abroad would not be prejudicial in any way to the foreign 
relations, national welfare or other interest, of the United States or would 
not violate the laws of the United States (sec. 3). 

6. How long must the applicant wait before the Department informs him of 
its decision to grant or deny his passport application? 

(a) Existing law: No statutory safeguard against indefinite delay by the 
Department. 

(bv) Fulbright bill: 30 days (sec. 205). 

(ec) Humphrey bill: 30 days (sec. 3a). 

(d) Wiley bill: 90 days (sec. 5). 

(e) Mundt bill: 60 days (sec. 401). 

(f) Eastland bill: No provision. 

7. What information must the Department provide the applicant if it proposes 
to deny him a passport? 

(a) Existing law: No statutory requirement. 

(b) Fulbright bill: Written statement containnig specific reasons for ‘denial; 
detailed information upon which those reasons were deeme: applicable, including 
identification of the source of the information; and detuiled information con- 
cerning the applicant’s right to administrative and judicial review (sec. 205). 

(c) Humphrey bill: No provision. 

(d) Wiley bill: Written statement containing reason for denial as specifically 
as is consistent with considerations of national security and foreign relations; 
also notice of right to administrative hearing (sec. 5). 

(e) Mundt bill: Written notice setting forth clearly and concisely the reasons 
for the proposed denial (sec. 401). 

(f) Eastland bill: Notice of right to request administrative review; after 
administrative review is sought, the applicant shall be given reasonable notice 
of the reasons for the proposed denial (sec. 4). 

8. What kind of administrative review is provided following denial of a pass- 
port? 

(a) Existing law: No administrative review is required by statute, but Depart- 
ment of State regulations prescribed limited review by a Board of Passport 
Appeals, with further appeal to the Secretary. 

(b) Fulbright bill: Full trial-type hearing within 30 days before a three- 
member passport hearing board for all cases except those involving citizenship 
or area controls, with ultimate review by the Secretary if the board denies relief 
(title III). 

(c) Mundt bill: Limited informal hearing promptly held within the Passport 
Office; adverse decision may be reviewed in second limited hearing before five- 
Member passport review board, which recommends to Secretary (title 1V). 

(d) Humphrey bill: Trial-type hearing under the Administrative Procedure 
Act (sec. 6). 

(e) Wiley bill: Limited trial-type hearing within 90 days before three-member 
passport review board for all cases except those involving citizenship or area 
controls; board makes recommendation to the Secretary (title 11). 
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(f) Eastland bill: Limited private hearing before a special review officer 
who makes recomendation to the Secretary of State, but no time limit against 
administrative delay (sec. 4). 

9. What standard is fixed for the disclosure of evidence and confrontation of 
witnesses in administrative proceedings? 

(a) Existing law: No statutory standard. 

(ob) Fulbright bill: In every case full disclosure of all evidence and complete 
right to cross-examine all witnesses (sec. 302). 

(c) Humphrey bill: In every case would apparently require full disclosure of 
evidence and compete right of cross-examination (sec. 6) 

(d) Wiley bill: In order to protect information, sources of information, and 
investigative methods, disclosure of which would have a substantially adverse 
effect on national security or foreign relations, any evidence and the identity of 
the sources of evidence may be withheld, a fair résumé must be given the 
applicant (sec. 7b). 

(e) Mundt bill: Special hearing officers may withhold all classified information 
if he provides a fair résumé; passport review board may withhold information 
affecting the national security or relating to investigative sources or methods 
and need not provide any résumé of such information. 

(f) Eastland bill: Forbids disclosure of all information which, in the opinion 
of the Secretary or the special review officer, would affect national security and 
safety or the public interest, or would tend to compromise investigative sources 
of methods (sec. 4). 

10. What provision is made for judicial review of the final administrative 
determination? 

(a) Existing law: No explicit provision but review has been obtained in the 
U.S. district court; the standards which the reviewing court should apply are 
uncertain. 

(6) Fulbright bill: U.S. district court either in the District of Columbia or in 
applicant’s home district may determine whether there has been compliance with 
procedural and substantive provisions of bill and of regulations issued there 
under. Court may not sustain denial of passport to individual unless Secretary's 
findings are supported by substantial evidence on the entire record (sec. 304), 

(c) Humphrey bill: Leaves existing law unchanged. 

(d) Wiley bill: The U.S. district court in the District of Columbia may 
determine whether the Secretary has complied with the bill and regulations 
thereunder, applying the substantial evidence test, except that the court may 
not review a passport denial when it is based on information not contained in 
the open record or in the résumé of confidential information (sec. 9). 

(e€) Mundt bill: Identical to Wiley bill (sec. 402). 

(f) Eastland bill: Does not mention judicial review. 

11. On what grounds may all travel to certain foreign areas be cut off? 

(a) Existing law: Unclear whether Department has any authority to impose 
general area prohibitions for any length of time. 

(b) Fullbright bill: Subject to exceptions made in the national interest for 
individuals and categories of persons, general travel restrictions may be im- 
posed with respect to: 

(1) countries with which the United States is at war; 

(2) countries where armed hostilities are in progress ; and 

(3) countries to which the President finds that travel must be restricted 
in the national interests either because the Government cannot protect 
citizens traveling there or because such travel would seriously impair for- 
eign relations (see 401). 

(c) Humphrey bill 

(1) during declared war President may stop all travel anywhere; 

(2) at other times, President may restrict travel to designated combat 
areas if U.S. forces are involved in hostilities ; 

(3) no other general travel restrictions may be imposed, but if the 
United States cannot protect its nationals, in certain areas the President 
shall inform the public and Congress of this fact (sees. 4, 5). 

(d@) Wiley and Eastland bills: By making no provisions, they leave existing 
law unchanged. 

(e) Mundt bill: Subject to exceptions made in the national interest or classes 
of persons whose vocations make exceptions desirable, general travel restrictions 
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may be imposed for a particular area when the Secretary of State determines 
that: 

(1) hostilities are threatened or occurring in such area ; 

(2) the Government cannot protect citizens traveling there ; 

(3) citizens are being wrongfully detained there; 

(4) such restrictions would deter aggression (sec. 304). 

12. Under what procedures and for how long may general travel restrictions 
be imposed ? 

(a) Existing law: No statutory provisions. 

(b) Fulbright bill: General travel restrictions may be imposed only when 
the President publishes a declaration stating specifically and in detail why such 
action is necessary. If not sooner revoked, any such restriction shall expire at 
the end of 1 year unless it is extended by law (sec. 401). 

(c) Humphrey bill: Following declaration of war or outbreak of hostilities, 
the President only need issue pertinent regulations, which shall expire upon 
cessation of the war or hostilities (sec. 4). 

(d) Wiley and Eastland bills: No provisions. 

(e) Mundt bill: The Secretary of State must merely determine the existence 
of any of the necessary substantive conditions and issue pertinent regulations; 
no limitation is placed on the duration of such general restrictions (sec. 304). 


SENATE COMMITTEE ON GOVERNMENT OPERATIONS, 
July 30, 1959. 
STaFrF MEMORANDUM No. 86—-1-49 


Subject : S. 2095, to establish a U.S. Passport Service within the Department of 
State, and for other purposes. 

§. 2095, which was introduced on June 30, 1959, by Senator Mundt, proposes 
the establishment of a U.S. Passport Service, in lieu of the existing Passport 
Office of the Bureau of Security and Consular Affairs, within the Department 
of State under the direct administrative control of the Secretary of State. It 
also provides statutory authority for the establishment of rules and regulations 
governing the issuance, renewal, and revocation of passports, and authorizes 
appropriate procedures for the denial or revocation of passports and for the 
review thereof. The bill would also regulate the fees and extension of the 
expiration dates of passports. 


TITLE I—ESTABLISHMENT OF THE U.S. PASSPORT SERVICE 


This title included in S. 2095 was approved unanimously by the Committee 
on Government Operations on March 1, 1956, when a bill, S. 3340, was reported 
to the Senate (S. Repts. Nos. 1604 and 1605). The reports to the Senate in 
support of the bill were based upon extensive studies and committee actions 
relating to the reorganization of the Passport Office. The following is quoted 


from Senate Report No. 1605 relating to this title: 


“RECOMMENDATION NO. 1. THAT THE TITLE OF THE ‘PASSPORT OFFICE’ BE CHANGED 
TO THE ‘U.S. PASSPORT SERVICE’ 


“In a report to the Senate in the 80th Congress (S. Rept. 243) the Committee 
on Government Operations recommended the establishment of a program for 
the improvement and promotion of a consistent pattern of nomenclature in the 
executive branch of the Government. The committee has repeatedly urged all 
agencies of the Government, in effecting reorganizations, to adhere as closely 
as possible to the formula prescribed in its original report in order to bring 
about more uniformity in the organizational structure of the Government. The 
overall objective was to identify clearly the relative importance of the various 
types of activities, and to bring about a better understanding on the part of the 
public of the nature and type of Government services that were being per- 
formed in the general public interest. 

“The Commission on Organization of the Executive Branch of the Government 
(the first Hoover Commission) adopted the committee’s recommendations for 
uniformity of nomenclature in its report on management of the executive 
branch, and recommended (recommendation No. 21) that the internal operating 
organizations of each department should follow a standard nomenclature. The 
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Commission stated in that report that the term “Office,” as used therein, shoulg 
refer to staff agencies which served the President or his department heads, and 
that the designation “Service” should be injected into the operating structure, 

“The Committee on Government Operations, in its Annual Report on Organ- 
ization of Federal Executive Departments and Agencies, on March 25, 1949 
concurred in this definition in the Hoover Commission report, and stated (Com. 
mittee Print No. 5, 8ist Cong.) that ‘the term “Office” will designate staff agen- 
cies which serve directly under the udministrative head of an establishment or 
component and are directly responsible to such official.’ 

“The designation of the Passport Office within the Department of State 
therefore, clearly con !icts with the prescribed standard nomenclature, since that 
agency performs a direct service to the public (as well as to the Department 
of State). Since it is an operating unit and not a staff office, as defined under 
the above standards, it should be so designated as to conform to its status within 
the Department. In order to give proper recognition to the exact nature of its 
operations, the pending bill provides that the title of the ‘Passport Office’ be 
changed to the ‘U.S. Passport Service.’ In the view of the committee, favorable 
action on this provision of the bill would rectify the present misnomer and more 
clearly define the nature of its operations as a semiautonomous operation. 

“The bill further provides that the Director be appointed under the classified 
civil service, whch position shall be allocated to grade 18 of the genera} 
schedule as prescribed in the Classification Act of 1949, as amended, to conform 
to the importance of the duties and responsibilities of the head of an operating 
agency. The Director is not required to make policy determinations and, in 
the v.ew of the committee, should be an administrative official in the career 
service, since the agency would continue to operate under basic laws enacted 
by the Congress which clearly establish its fees, policies, and other functions.” 

In conformity with the committee’s findings relating to the nomenclature 
structure of the Federal Government and the recommendations of the first 
Hoover Commission, as referred to above, the committee included provisions in 
the Federal Property and Administrative Services Act of 1949, which created 
the General Services Administration, for the establishment of Services for (@) 
Public Buildings, (0) National Archives and Records, (c) Federal Supply, 
(d@) Defense Materials, and (e) Transportation and Public Utilities. 

The most important actions taken pursuant to committee recommendations, 
in addition to GSA, included: 

(1) An order of the Secretary of the Treasury issued on July 9, 1953, after a 
complete reappraisal of the departmental operations under the form of organ- 
ization authorized by Reorganization Plan No. 1 of 1952 (see p. 49, Committee 
Print No. 14, Organization of Federal Executive Departments and Agencies, 
83d Cong.) under which the Bureau of Internal Revenue was changed to the 
Internal Revenue Service; 

(2) the Department of Agriculture was completely reorganized under the 
authority of Reorganization Plan No. 2 of 19538, under which Services were 
either continued or established in (@) Agricultural Research; (0b) Forest; 
(c) Soil Conservation; (d) Extension; (e) Agricultural Conservation; (f) 
Farmer Cooperative: (g) Agricultural Marketing; (h) Foreign Agricultural; 
and (i) Commodity Stabilization ; and 

(3) the Public Health Service was made a major operating component with- 
in the Department of Heaith, Education, and Welfare, under authority of Re 
organization Plan No. 1 of 1953. 

These actions, all of which were considered by this committee, are consistent 
with title I of S. 2059. 

Report of the Bureau of the Budget 

In response to a request for comments on S. 2095, the chairman received 
the following letter from Mr. Phillip 8. Hughes, Assistant Director of Legis- 
lative Reference, on July 27, 1959: 

EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., July 27, 1959. 


Hon. JoHN L. McCLELLAN, 
Chairman, Committee on Government Operations, 
U.S. Senate, Washington, D.C. 


My Dear Mr. CHAIRMAN: This is in reply to your letter of June 8, 1959, re 
questing our views on S. 2095, a bill to establish a U.S. Passport Service with- 
in the Department of State, and for other purposes. 
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The Bureau of the Budget opposes the establishment by statute of a U.S. 
passport Service within the Department of State. We are opposed to legis- 
lation which would prescribe the organizational location of such a service and 
which would assign functions, powers, duties, and authorities to that service. 
We believe that it is sound practice to give the Secretary of State discretion 
to organize his Department as he deems necessary. : . : 

In its report on “General Management of the Executive Branch,” the first 
Hoover Commission recommended (Recommendation No. 18) that “Each de 


partment head should receive from the Congress administrative authority to 
. . . . * : ” 
organize his department and to place him in control of its administration. 


The Commission also recommended (Recommendation No, 20) that “* * * the 
department head should be given authority to determine the organization with- 
in his department.” The President has transmitted numerous reorganization 
plans to the Congress which were based upon these recommendations and which 
were permitted to become effective by the Congress. 1 he Congress has general- 
ly followed the practice, in enacting legislation, of vesting functions in agency 
heads rather than in subordinate officers. 

Contrary to general practice, the Bureau of Security and Consular Affairs is 
established by statute under the immediate jurisdiction of the Deputy Under 
Secretary of State for Administration (8 U.S.C. 1104). The statute also re- 
quires that there be a Passport Office and a Visa Office within the Bureau to 

rform the functions previously performed by the Passport Division and the 
Visa Division of the Department of State. The Bureau of the Budget, there- 
fore, recommends that sections 101 through 105 of S. 2095 be amended so as 
to repeal sections 104 (b), (c), and (d) of Public Law 414, 82d Congress (66 
Stat. 163), which established the Bureau of Security and Consular Affairs, the 
Passport Office, and the Visa Office, and to transfer all functions of the Pass- 
port Office and the Visa Office in the Bureau of Security and Consular Affairs 
to the Secretary of State. 

With respect to certain other provisions of the bill, the Bureau of the Budget 
may wish to make a supplementary report after it has had the opportunity 
to study them further. 

Sincerely yours, 
PHILLIP 8. HUuGHEs, 
Assistant Director for Legislative Reference. 


According to this report, the Bureau of the Budget opposes the establish- 
ment by statute of a U.S. Passport Service within the Department of State, on 
the basis that “it is sound practice to give the Secretary of State discretion to 
organize his Department as he deems necessary.” Regardless of this inference 
placed upon this quotation, title I of S. 2095 conforms to the Hoover Commis- 
sion recommendations and the findings of this committee, which originated 
the nomenclature and reorganizition programs referred to, by elevating the 
Passport Office to a “Service” which, according to the bill, “shall be under the 
immediate jurisdiction of the Deputy Secretary of State for Administration.” 
The bill further provides that “the Secretary shall administer the provisions 
of this act through the Service,” except for certain functions which are specifi- 
cally vested in the Secretary and not in the Director of the U.S. Passport Service. 

The letter from Mr. Hughes further cites a Hoover Commission recom- 
mendation that ‘‘each department head shou!d receive from Congress admin- 
istrative authority to organize his department and to place him in control of its 
administration” in its opposition to the bill. S. 2095 complies specifically with 
this recommendation. Nor does the bill conflict with the citation quoted from 
another Hoover Commission recommendation, that ‘the department head should 
be given authority to determine the organization within his department.” 

The letter from the Bureau ignores Recommendation No. 21 of the first Hoover 
Commission, which immediately follows the cited Recommendation No. 20 on 
the same page of the report, relating to standard nomenclature, as follows: 

“The Commission recommends that the internal operating organization of 
each department should follow a standard nomenclature as follows: Service; 
Bureau * * *. In general the principal operating unit of a department should 
be labeled a bureau. In those instances where * * * an individual bureau is 
particularly large, then the Commission believes that the designation ‘Service’ 
should be injected into the operating structure. 

“The term ‘Office,’ as used in this report, refers to staff agencies, which 
Serve the President or his department heads.” 
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It is, therefore, the view of the staff that the position taken by the Bureay jg 
not consistent with the recommendations of the Hoover Commission, but that 
title I does conform thereto. 

The report from the Bureau of the Budget further states that “the President 
has transmitted numerous reorganization plans to the Congress which were base 
upon those recommendations and which were permitted to become effective by 
the Congress.” The letter then goes on to point out that the Bureau of Security 
and Consular Affairs was established by statute under the immediate jurisdiction 
of the Deputy Secretary of State for Administration. S. 2095 would amend that 
statute in order to elevate the status of the present Passport Office to a service 
organization, in recognition of the important services it now renders, and will be 
required to continue to render, to the American traveling public, on exactly the 
same premise. 


Authority of Congress 


The import of the position taken by the Bureau of the Budget is that the only 
way in which reorganization in the executive branch should be made would be 
by administrative action pursuant to the delegation of legislative functions to the 
President on a temporary basis under the provisions of the Reorganization Act 
of 1949. It would follow, by this reasoning, that the Congress, and specifically 
the Committee on Government Operations, no longer has the authority to enact 
or recommend reorganization legislation. Legislation proposed in each Congress 
for the extension of the Reorganization Act of 1949 has met with resistance in 
both the House and the Senate on the exact reverse argument—that the Congress 
itself should legislate in effecting proper reorganizations within the executive 
branch of the Government, and that this power should not be delegated to the 
President. The power granted to the President under this act is permissive in 
nature, and there is no compulsion upon the Congress to continue to delegate such 
authority to the President either on a permanent basis, as was recommended by 
the Bureau of the Budget on February 25, 1959, nor on a temporary basis, as was 
recommended by this committee in its report to the Senate on May 5, 1959 
(S. 1474, S. Rept. 239). 

The Task Force on Departmental Management, upon which the Hoover Com- 
mission based its recommendations which the Bureau of the Budget cites, 
included a specific recommendation (No. 21) on “congressional authority,” 
extracts from which are quoted as follows: 

“21. The responsibility and authority of Congress to determine what Govern- 
ment activities shall be undertaken, the general outlines of Government admin- 
istrative structure, and the magnitude of any Government program must remain 
unrestritced. 

“None of the recommendations contained herein has been intended in any way 
to derogate legislative authority under our Constitution. The Congress shares 
equally with the Chief Executive in the Government of this Nation. * * * 

“The executive branch cannot undertake any specific activity which is not 
authorized by the Congress in substantive legislation. We recommend only that 
in authorizing specific tasks, the Congress invest the responsibility for perform- 
ance in department heads under the direction and supervision of the President. 
* * * 

“In addition, of course, the legislative committees will continue to inquire into 
actual performance of Government service and to make recommendations for the 
consideration of department heads. 

“The sole purpose in introducing the recommendations contained herein on @ 
general basis is to promote the opportunities for administrative economies and 
efficiencies in the executive branch of the Government. We are sure this is an 
objective which the legislature desires equally with the Chief Executive.” 


Bureau of the Budget control over agency reports on pending legislation 


For many years, this committe has followed the practice of requesting the 
views of the Bureau of the Budget and appropriate executive branch depart- 
ments and agencies on all bills referred to it. This practice is based upon the 
facts that (1) the Bureau of the Budget has a policy-formulation and coordina- 
tion role, for the entire executive branch and represents the President; (2) de- 
partments and agencies will have responsibilities in connection with administer- 
ing the policy established in proposed legislative enactments; and (3) executive 
branch department and agency personnel have accumulated valuable technical 
knowledge which may be helpful to the committee in processing proposed legisla- 
tion. 
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Over the years, the Bureau of the Budget and the executive branch depart- 
ments and agencies have been most cooperative, and requested comments have 
peen forwarded to the committee within a reasonable time. 

During the past 2 years, however, the staff of this committee has found it 
jncreasinably difficult to obtain agency comments on pending legislation, and 
there has been an average delay of from 4 to 6 months. Informal conversations 
with department and agency personnel reveals that although their comments are 
forwarded to the Bureau of the Budget for required clearance within a reason- 
able time, the Bureau retains them and fails to forward them to the committee. 
Informal staff discussions with Bureau of the Budget personnel result in promises 
of rapid action, but the reports are not forthcoming. 

As a result of this practice, the committee’s business is seriously hampered, 
since it is unable to obtain the official position of the executive branch, and it 
experiences great difficulty in obtaining from the official sources having the 
pest knowledge of the facts, information necessary to enable the committee to 
perform its functions. In some instances the committee has found it necessary 
toact Without the benefit of this information. 

Another practice which the Bureau of the Budget has engaged in is to hold back 
its own comments, as Well as those of appropriate agencies, until the evening 
prior to an executive session of the committee at which final action is scheduled 
on pending bills. Although comments have been requested many months earlier, 
they are filed at the last moment and the committee has on occasion deferred 
action on pending matters until it has had an opportunity to examine and 
study the materials submitted. 

These practices have led the staff to conclude that either the Bureau of the 
Budget has suffered a breakdown and is unable to process the materials, or it is 
conducting a deliberate program of obstructionism, designed to prevent com- 
mittee and ultimately Senate action on pending legislation. 


STAFF RECOMMENDATIONS 


In view of the position taken by the Bureau of the Budget, questioning the 
authority of the Congress to effect reorganizations by statute, the Committee on 
Government Operations may wish to ask that the bills, S. 1474 and H.R. 5140, be 
taken from the Senate calendar and referred to the committee so that it may 
give further consideration as to the import of the views expressed before final 
Senate action is taken on extending the Reorganization Act of 1949, to June 1, 
1961. 

Consideration should also be given to the desirabiilty of recommending appro- 
priate legislation to permit the Congress to reassert its legislative authority, and 
to the impact this policy may have upon the jurisdiction of this committee in 
regard to proposing reorganization legislation pursuant to provisions of the 
Legislative Reorganization Act. 

WALTER L. REYNOLDS, 
Staff Director. 


SENATE COMMITTEE ON GOVERNMENT OPERATIONS, 
August 24, 1959, 
STAFF MEMORANDUM No. 86—-1-57 


Subject: S. 2095, to establish a U.S. Passport Service within the Department of 
State, and for other purposes. 

Hearings will be held on the bill, S. 2095, by a special subcommittee appointed 
by the chairman, at the request of Senator Mundt, sponsor of the bill, on Wednes- 
day morning, August 26, and Thursday morning, August 27, 1959. (Senators 
Gruening, chairman; Muskie, and Mundt.) 

The following letter and report on §. 2095 received from the Department of 
State, is submitted for the information of members of the committee: 

DEPARTMENT OF STATE, 
Washington, August 21, 1959. 
Hon. JoHn L. MCCLELLAN, 
Chairman, Committee on Government Operations, 
U.S. Senate. 

Dear Mr. CHAIRMAN: Reference is made to your request of June 8, 1959, for 
the views of the Department of State on S. 2095, a bill to establish a U.S. Pass- 
port Service within the Department of State, and for other purposes. 


46396—59——3 
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The Department believes that the most critical problem in the passport fie 
is the lack of legislative authority in the Secretary of State to deny Passports 
to dangerous participants in the international Communist conspiracy. The De 
partment strongly supports congressional action directed toward granting such 
authority to the Secretary. 

In connection with the broader problem of an overall revision and codification 
of passport laws, it will be recalled that the Department submitted draft legis. 
lation to the 85th Congress which was introduced in the Senate as §S, 4110 and 
referred to the Foreign Relations Committee. The Department still considers 
legislation along the lines of that bill to be desirable and is accordingly of the 
opinion that any comprehensive passport bill, such as S. 2095, should follow as 
closely as possible the provisions of the administration’s proposal. However, 
the Department feels that it should not risk failure of enactment of effectiye 
remedial legislation applicable to active supporters of the international Com. 
munist movement by insistence on the broad proposals originally made to the 
Congress. 

In the event your committee determines to give consideration to an over-al] 
revision of passport laws, the Department, while preferring the language of 
its original submission (S. 4110, 85th Cong.), feels that S. 2095 would be ae. 
ceptable provided title I of the bill is omitted and revisions are made in the re. 
maining titles taking into account the attached comments. 

The Department believes that title I of S. 2095 is not required for effective 
and efficient passport service and would create serious administrative problems 
for the Department. Furthermore, in the interest of good management, the 
Department favors vesting in the Secretary of State all authorities and respon. 
sibilities now vested by statute in subordinate officers or offices of the Depart. 
ment. 

It is hoped that these comments will be of assistance to you and your com- 
mittee. If additional views are desired, the Department will be glad to comply 
with your request. 

The Bureau of the Budget has advised that it has no objection to the sub- 
mission of this report. 

Sincerely yours, 
WILLIAM B. MAcOMBER, Jr., 
Assistant Secretary. 
Attachment: Comments on §S. 2095. 


COMMENTS ON §S. 2095 
TITLE I 


The Department is opposed to title I of S. 2095. The Department feels that 
the establishment of a virtually self-sufficient Passport Service is not required 
for effective passport service, and that it would pose serious administrative 
problems to the Department of State. 

Title I of S. 2095 establishes an agency in the Department to be known as 
the U.S. Passport Service. Title I would elevate the present Passport Office, 
an operating organization, to a position equivalent to the policy-formulating 
bureaus of the Department, which are headed by Assistant Secretaries of State 
directly responsible to the Secretary of State and his immediate deputies. 

The creation of a Passport Service in the manner provided in title I would 
not, in the Department’s judgment, improve the operations of the Passport 
Office. The Department has devoted considerable effort to making possible 
improvements in the services rendered by the Passport Office in recent years. 
It is proud of the progress that has been made and considers it the best evidence 
that the provisions of title I are unnecessary. 

The Department recognizes the importance of the functions performed by the 
Passport Office; however it is believed that the objectives of title I to improve 

the Passport Office’s operations can be accomplished under the existing or- 
ganizational structure. 

The Department is convinced that the change in the status of the Passport 
Office proposed in title I of S. 2095 is not needed to insure continued improve- 
ment in passport practices and procedures. The Department will continue to 
give unstinting support to the Passport Office so as to encourage and facilitate 
improvement in the future as in the past. 

If enacted, title I of S. 2095 would prescribe by statute the organization, 
status and functions of the Passport Service, thus depriving the Secretary of 
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State of the authority needed to organize his Department if he is to be held 
responsible for its proper operation. 

It is the fundamental position of the Department of State that the authority 
for the operation of the Department should be vested in the Secretary of State, 
leaving him maximum flexibility for the delegation and redelegation of such 
guthority for the execution of his assigned responsibilities. This position was 
reaffirmed by the Congress in 1949 in the codification of the Department's 
organic legislation (act of May 26, 1949). Moreover, the establishment within 
the Department of State of a Passport Service and the definition of its 
functions by statute would be contrary to the sound principles of management 
endorsed by the Hoover Commission. 

The Department considers that title I of S. 2095 would disrupt the present 
organizational structure of the Department. The language of title I is am- 
piguous as to what organization pattern would be established. Although pur- 
porting to establish a Passport Service under the jurisdiction of the Deputy 
Under Secretary of State for Administration, title I leaves open to serious 
question, in the opinion of the Department, the degree of authority he would 
have or for that matter, the Secretary of State would actually have, over the 
Passport Service. The unique situation of having the Passport Service 
under the “immediate jurisdiction of the Deputy Under Secretary of State for 
Administration” without his having any real authority over it appears clearly 
in the language of section 105. Title I of S. 2095 would, in the opinion of the De- 
partment, place needless additional burdens on the Deputy Under Secretary 
for Administration and would reduce the attention he is able to devote to policy 
considerations and his existing manifold responsibilities. 

The present organization whereby the Deputy Under Secretary for Admin- 
istration possesses Overall responsibility for the passport operation but exercises 
it through the Administrator, Bureau of Security and Consular Affairs, is a 
sound arrangement. In this way, policy guidance and direction on matters re- 
lating to the operation of the passport program is given to the Passport Office by 
the Administrator and, whenever appropriate, by the Deputy Under Secretary 
or the Secretary. 

The creation, at the policy level, of a new and separate unit within the De- 
partment with broad operational functions, fixed by statute, would make the 
provision of policy guidance and direction to such an organization exceedingly 
difficult. 

The language of title I is unclear as to whether the authorization and func- 
tions of certain other existing offices under the Bureau of Security and Consular 
Affairs are to be assumed by the “Passport Service” and thereby subordinated 
to the passport-issuing function. Additionally, title I would seem to allow an 
undesirable duplication of administrative services now provided by the De- 
partment. 

TITLE II 


Sections 201, 202, 204, 205, and 206 are essentially the same as existing law 
with certain improvements, in general considered desirable by the Department. 
The Department might wish to propose minor perfecting changes in the language 
of certain of these sections. 

In accordance with standard governmental policy on fees, the Department 
would favor the omission of the provision in section 203 that no fee be collected 
for passports issued to seamen or to air crewmen. Although section 203 would 
equalize the fee charged for execution of passport applications as between Fed- 
eral and State officials, the Department does not favor any increase in passport 
fees at this time since an increase could not be justified by the cost involved. 

Although the Department favors the inclusion of a section such as section 202 
in any comprehensive passport bill, it is suggested that an additional provision 
for affidavits with respect to a passport applicant’s membership in the Commu- 
nist Party be included. Section 202 appears to be the appropriate section al- 
though a new section might be added immediately following section 202. Appro- 
priate language for such a requirement would be the following: 

“The Secretary of State may require, as a prerequisite for the issuance, re- 
hewal or extension of a passport, that the applicant subscribe to and submit a 
written statement duly verified by his oath or affirmation as to whether he is 
or has been within 10 years prior to filing his application a member of the Com- 
munist Party.” 

The Department’s experience has been that the oath requirement, invalidated 
by the Supreme Court’s holding in the Kent-Briehl case, June 16, 1958, was most 
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effective in administering a passport control program. It is believed th 

statutory authority for requiring an oath as to Communist Party membership 
while perhaps not absolutely necessary in light of the substantive criteria in 
out in title III, would strengthen the Government’s defense of the requirem - 
by giving a clear expression of congressional intent. oY 

Section 207 would increase the initial period of validity of a passport from 
2 to 3 years. The Department favors the extension of the period of validity of 
a passport to a maximum of 5 years. This is in general accord with the Ra 
dali Report to the President on “International Travel” (April 17, 1958) in 
addition to reducing the workload of the Passport Office, and the inconvenien ; 
to travelers, the periods of original validity and renewal conform to the pane 
of foreign residence for loss of nationality by naturalized citizens established “ 
section 352(a) of the Immigration and Nationality Act. 

The Department does not favor section 208 which categorizes U.S. passport 
To the knowledge of the Department, no existing statute refers to or defines ' 
“special” passport. Moreover, the Department does not think it would be wi : 
to make a legislative distinction as to the type of passports issued to elttiona 
of the United States. More specifically, the Department objects to legislation 
which purports to require the Secretary of State to give a certain type of pass- 
port to a defined category of persons. It has historically been, and should re 
main, in the execlusive province of the Executive to determine what special 
types of passports are necessary and who should be eligible to receive them 

Section 209 appears designed to repeal certain provisions of section 215 of the 
Immigration and Nationality Act (8 U.S.C. 1185(b) and (c)). The Depart. 
ment objects to the concept of this section, if it would, as it seems to, make the 
requirement of a passport for foreign travel permanent legislation. The De 
partment does not favor the imposition by legislation or otherwise of controls 
on the travel of American citizens outside the United States except in times of 
war or national emergencies. Furthermore, the Department feels the necessity 
for such controls, even in periods of war and national emergencies, should re 
main a matter for determination by the President as it is under existing law. 

It is believed that it would be contrary to the Government's traditional ded- 
ication to the ideal of free travel to institute general travel controls in the 
absence of war or national emergency justifying the requirement of a passport 
for foreign travel. It should be noted also that the effect of section 209 is to 
relate the passport requirement to travel to or in a foreign country rather than 
exit from, or entry into, the United States. This could complicate the enforce- 
ment of the section, even if it were otherwise nonobjectionable. 

Furthermore, section 209 could be interpreted as vesting authority in the 
Secretary of State for making the determination as to when passports will be 
required for foreign travel. In light of the criminal provisions of Title V, such 
a determination should not repose in the Secretary of State. 


TITLE III 


The Department favors in principle the apparent purpose of title ITI, ie, 
spelling out in statutory form the authority of the Secretary of State with re- 
gard to the denial of passports. However, the Department feels that title III 
is in need of considerable revision in order not to deprive the Secretary of cer- 
tain authority he now has. 

Although authority to deny passports to active Communists is the most press- 
ing problem at the present time, the Department considers it in the long range 
public interest to have a comprehensive statutory enumeration of the circum- 
stances under which passports may be denied. This, of course, was the posi- 
tion put forward by the administration in its recommendation to the 85th Con- 
gress, which was introduced in bill form in the Senate as S. 4110. 

Section 302 purports to establish all categories of U.S. nationals to whom pass- 
ports shall not be granted. This interpretation appears when section 302 is 
read in conjunction with section 301 stating that passports shall be granted and 
issued to nationals of the United States except those ineligible under the provi- 
sions of title III. Accordingly, the Department feels section 302 must include 
all the grounds on which the Secretary of State is authorized, or should be 
authorized, to deny passports. Otherwise, any unstated grounds would be held 
under the rules of statutory interpretation to have been intentionally omitted. 

In order for title III to be acceptable to the Department, section 302(a) (6) 
would have to be amended by the addition of the following language: “; seri- 
ously impair the conduct of the foreign relations of the United States; or be 
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jnimical to the security of the United States.” This language is consonant with 
that proposed in the administration’s bill in the 85th Congress. 

It should be noted that the present language of section 302 probably would 
deprive the Secretary of State of the authority recently upheld by the U.S 
Court of Appeals for the District of Columbia in Worthy v. Herter. In that 
case, the Secretary denied Worthy a passport on his belief that he would travel 
to areas for which his passport was not valid and thereby prejudice the orderly 
conduct of foreign relations of the United States. 

The Department believes that it has authority under existing law to deny 
a passport to an individual who is going abroad to commit acts prejudicial to 
our foreign relations and would not want to have such authority questioned by 
legislation purporting to be comprehensive, which failed to give it statutory 
recognition. Of course, the Supreme Court has held that such authority does 
not, absent congressional authorization, extend to Communist activities. Sec- 
tion 304 does provide for geographical limitations on travel of U.S. nationals 
and section 501 establishes a penalty for the violation of such limitations. How- 
ever, this is a criminal penalty which must await the violation, whereas the 
Secretary of State, in the Department’s opinion, presently has authority te 
deny a passport where there is reasonable expectation of harm to the foreign 
relations of the United States. 

The Department does not favor legislation prohibiting the issuance of pass- 

rts to persons under subpena from any legislative body. The provision of sec- 
tion 302(a) (4) which requires denial (and, under section 303, possible revoca- 
tion) of passports on such grounds would, in the Department’s opinion, inject the 
executive branch inappropriately into an area of legislative responsibility. 

Section 302(a) (5) deals with the area in which the Secretary of State is most 
urgently in need of affirmative legislative authorization in view of the Supreme 
Court’s holding in the Kent-Briehl and Dayton cases on June 16, 1958. This 
subsection, in effect, is limited to persons who are members of the Communist 
Party, or who are former members having terminated their membership under 
certain circumstances. This is true because no organization is registered or 
has been finally ordered to register by the Subversive Activities Control Board. 

The Department does not believe that a person’s present or past formal] 
affiliation with the Communist Party or any other organization should be the 
basis per se for passport denial. A more proper criteria would be a person’s 
knowing engagement in activities for the purpose of furthering the international 
Communist movement unless it can be demonstrated clearly that his activities 
abroad would not further such movement. In this connection, the Department 
recommends the standard and evidentiary criteria proposed in section 2 of 
§. 2315 which is pending before the Committee on Foreign Relations. 

Section 304(a) enumerates circumstances in which the Secretary of State may 
limit the validity of a passport. Again, the Department feels that the enumera- 
tion of circumstances must be complete or, under the rules of statutory interpre- 
tation, circumstances not enumerated will be held not to have been authorized 
Accordingly, the Department is convinced that the language “deterrent to 
aggression” in section 304(a) (4) is inadequate for the Secretary’s proper exer- 
cise of authority over the conduct of foreign relations, and, in fact, narrows 
considerably the present state of the law as to the Secretary’s authority in this 
area. 

The Department believes that this defect can be cured by substituting for 
the present section 304(a) (4) the following language: 

“(4) travel of U.S. nationals to or in any country or area would seriously 
impair the foreign relations or foreign policy of the United States; he may 
publish such determination and, in accordance with regulations prescribed by 
him, limit the validity of passports to places other than any country or area 
with respect to which such determination has been made.” 

If section 304(a) (4) is enacted without amendment along the lines suggested, 
the existing authority of the Secretary as an agent of the President in the 
conduct of the foreign affairs of this Government would be seriously restricted 
by the Congress. It should be noted that the Secretary of State’s imposition 
of area restrictions on the validity of passports as an exercise of his authority 
over the conduct of foreign relations has recently been upheld by the U.S. Court 
of Appeals for the District of Columbia in the cases of Worthy v. Herter and 
Frank v. Herter. The Department nonetheless considers it desirable to have 
this authority spelled out properly and fully by statute. Such confirmation of 
the Secretary’s authority, provided it is not unduly restrictive, would be 
especially desirable when coupled with appropriate enforcement provisions. 
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Section 304(b) is subject to the same observations as section 304(a), namely 
it is too restrictive on the discretion of the Secretary of State in an area directly 
involving the conduct of United States foreign relations. Certainly, the Seere. 
tary’s existing authority to make exceptions to general geographical restrictions 
in the national interest should not be limited by statute so severely as to make 
such exceptions dependent upon an applicant’s “vocation.” The Department 
agrees that if section 304(a) with the revisions suggested is enacted, the Cop. 
gress should also authorize the Secretary to make exceptions to such restrictions 
in the national interest. 

Section 304(c) as written and in view of the provisions of title V, does not 
appear to be very meaningful. 

The Department is of the view that title III could be improved by substituting 
one new section for the language of sections 304(b) and 3804(c¢). 

The language suggested for such a section is as follows: 

“No person who holds a passport or is included in the passport of another shal] 
travel to or in any country or area which to his knowledge has been designate 
by the Secretary of State in a determination made and published under section 
304(a), except that in the national interest the Secretary may make exceptions 
to geographical limitations of general applicability for particular Categories of 
persons.” 

TITLE IV 


The Department deems it advisable to have both the administrative and 
judicial review procedures in the passport area established by statute in as 
much detail as is feasible. While the Departinent has no serious objection to 
the provisions of title IV, the administration bill submitted to the last Congress 
(S. 4110) contained procedural provisions which had the approval of the Attorney 
General. The Department suggests therefore that those provisions with a few 
added improvements be substituted for title IV of S. 20095. 

The Department recognizes that title IV is similar to existing procedural 
regulations of the Department. However, these regulations have not been re- 
vised since early 1956, and a considerable amount of Case law has developed 
since that time. For example, the Secretary of State must make findings bring- 
ing a passport denial within the provisions of the regulations (or statute). On 
the other hand, there is no requirement, constitutional or otherwise, that an 
applicant receive two hearings—one in the Passport Office (or Service), and 
one before a passport review or hearing board. 

The Department believes that the proposed revision of title IV, which is 
attached, accords fully with the present state of the law, and affords the in- 
dividual maximum procedural safeguards. 

The Department suggests an insertion of a new title immediately following 
revised title IV to vest regulatory authority under the act in the Secretary of 
State. The suggested language is as follows: 


“REGULATIONS 


“The Secretary of State is authorized to prescribe regulations to carry out 
the provisions of this act.” 
This authority could be included as a subsection of section 201 of title II but 
a separate title might be preferable to insure applicability to the entire provi- 
sions of the act. 
TITLE V 


As previously noted, section 209 appears to repeal, at least by inference, the 
existing legislation governing the departure or entry of citizens from or into 
the United States, including the penalty provisions (8 U.S.C. 1185(¢)). <Accord- 
ingly, the criminal provisions of title V addressed to the requirement of law 
concerning passports for foreign travel would appear to refer to section 209 
of S. 2095. As noted above, the language and intent of section 209 is by no 
means clear. It is the Department’s position, as earlier stated, that restric- 
tions on the travel of individual citizens should be limited to periods of war or 
national emergencies, and as determined by the President under existing law. 
Moreover, the Department believes that such limited authority would be more 
appropriately exercised by control over the exit and entry of the United States 
rather than through control of foreign travel generally. 

In view of the suggested revision and combination of sections 304 (b) and 
(c), the application of section 501 should, in the Department’s opinion, extend 
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only to persons who (1) violate the provisions of those sections as revised, or (2) 
travel in or toa country or area designated under section 304(a) without a pass- 


* general, the Department favors enforcement provisions to prevent travel to 
a country or area for which passports are not valid whether such travel is 
accomplished with or without a passport, and to require the surrender of pass- 
ports which have been duly revoked. 


TITLE VI 


Neither this title nor title V is clear as to its effect, if any, on 8 U.S.C. 1544, 
providing penalties for the use of a passport in violation of conditions or re- 
strictions contained therein. 

As previously noted, 8 U.S.C. 1185 is not specifically amended or repealed by 
section 601(a) but the substantive provisions of the bill seem to repeal that law, 
at least in part, by inference. 

TITLE VII 


The Department sees no particular advantage in having U.S. passports defined 
in legislation, especially with the degree of particularity used in section 701(4). 
Moreover, the definition is not in accord with the definition of a “passport” con- 
tained in section 101(30) of the Immigration and Nationality Act of 1952. 
Section 701(4) purports to legislate the political character of the passport. 
The extent to which a passport is considered a political document would appear 
to be, for the most part, a matter of international usage, and the status of the 
passport in this regard should remain within the province of the Executive 
as a part of the conduct of foreign affairs. 

Attachment: Proposed revision of title IV, S. 2095. 


TitLE IV—PROCEDURE FOR PASSPORT DENIAL OR REVOCATION OF PASSPORT AND 
REVIEW THEREOF 


Sec. 401. Upon application therefor, duly completed, and upon compliance 
with any requirement under the provisions of section (proposed section regard- 
ing Communist Party membership) of title II of this Act, a passport shall be 
issued to any national of the United States, or the applicant shall be informed 
in writing of a denial thereof, within ninety days after the receipt of such 
application. If a passport is denied, revoked or restricted for any reason other 
than noncitizenship or geographic restrictions of general applicability, the pass- 
port applicant or holder shall be informed in writing of the reason, as speci- 
fically as is consistent with considerations of national security and foreign 
relations, and of the right to a hearing before the Passport Hearing Board in 
accordance with the provisions of this title. Notice of the denial or revocation 
of a passport under the terms of section 301 of this Act shall specify the sub- 
section or subsections thereof on the basis of which the passport is denied or 
revoked. 

Sec. 402. There shall be established within the Department of State a Pass- 
port Hearing Board consisting of three officers of the Department to be desig- 
nated by the Secretary of State. This Board shall have jurisdiction in all 
cases Wherein a hearing is requested in writing within thirty days after notifi- 
cation of the denial, revocation, or restriction of a passport, for any reason 
other than noncitizenship or geographical restrictions of general applicability. 
The Board shall hold a hearing within ninety days after the receipt of the 
request unless such time limit is extended at the request of the party. The 
officers who present the case of the Department of State to the Board shall not 
otherwise participate in the deliberations or recommendations of the Board. 

Sec. 408. (a) The Secretary shall establish and make public rules which 
shall accord to the individual in proceedings before the Board the following 
rights: 

(1) To appear in person and to be represented by counsel ; 

(2) To testify in his own behalf, present witnesses and offer other evi- 
dence; 

(3) To cross-examine witnesses appearing against him at any hearing 
at which he or his counsel is present and to examine all other evidence 
which is made a part of the open record ; 

(4) To examine a copy of the transcript of the open proceedings or to 
be furnished a copy upon request. 
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(b) In order to protect information, sources of information and investigative 
methods, disclosure of which would have a substantially adverse effect upon 
the national security or the conduct of foreign relations, the Board may at any 
time consider oral or documentary evidence without making such evidence part 
of the open record. Prior to completion of its proceedings, the Board shall fyp. 
nish to the individual a résumé of any such evidence, and shall certify that 
it is a fair résumé. The Board shall take into consideration the individual's 
inability to challenge information of which he has not been advised in full op 
in detail or to attack the credibility of sources which have not been disclogeg 
to him. 

Sec. 404. Within sixty days after completion of its proceedings, the Board 
shall make written findings, conclusions, and recommendations, which shall be 
transmitted with the entire record to the Secretary of State, who shall make 
the final administrative determination. If the recommendation of the Boarg 
is adverse to the individual, a copy of the recommendation and of the findings 
and conclusions which are based upon the open record or upon the résumé 
of any evidence not made part of the open record, shall be furnished the indi. 
vidual, who may within twenty days following the receipt thereof submit to the 
Secretary written objections thereto. The Secretary shall base his determina. 
tion upon the entire record submitted to him by the Board, including all findings 
and conclusions, and upon any objections submitted by the individual. In appro. 
priate cases, the Secretary may remand a case to the Board for further procee¢- 
ings. In the event he takes action adverse to the individual, the Secretary shall] 
make appropriate written findings and conclusions. 

Sec. 405. The United States District Court for the District of Columbia shal] 
have jurisdiction to review any final determination of the Secretary of State 
under section 404 of this Act to determine whether there has been compliance 
with the provisions of this Act and of any regulations issued thereunder. In 
any such proceedings the court shall have power to determine whether any find- 
ings which are stated to be based upon the open record are supported by sub- 
stantial evidence contained in that record, or, in the case of a résumé of evidence 
which was not made part of the open record in conformity with section 408 (b) 
of this Act, are supported by the résumé of such evidence, duly certified by the 
Board under section 403(b). 

Sec. 406. The provisions of the Administrative Procedure Act, as amended 
(5 U.S.C., Chapter 19), shall not apply to proceedings under this Title. 

WALTER L. REYNOLDS, 
Staff Director. 


U.S. SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 22, 1959. 
Hon. JoHn L. McCLetian, 
Chairman, Government Operations Committee, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR: Five passport bills were introduced in the Senate in the 
last Congress. In addition to the administration bill and one which I spon- 
sored, there were differing bills by Senators Humphrey, Javits, and Eastland. 
All but the Eastland bill were referred to the Committee on Foreign Relations. 
The committee subsequently held hearings on the subject of passports, but 
action was not completed before the adjournment of the Congress. 

The Humphrey, Javits, and Eastland bills have been introduced in this 
first session of the 86th Congress, and I expect to reintroduce my own passport 
bill in revised form in the near future. The Committee on Foreign Relations 
will hold further hearings on the subject in July. Until now we have been 
awaiting in vain the presentation of an administration bill. 

I note that Senator Mundt recently introduced S. 2095, a comprehensive bill 
on passports, and that it has been referred to the Committee on Government 
Operations. Since S. 2095 deals exclusively with passports and since the 
Committee on Foreign Relations is engaged in a study of other passport bills, 
I would appreciate learning your views on the desirability of having S. 2095 
rereferred to the Committee on Foreign Relations. 

With kind personal regards. 

Very truly yours, 


J. W. FULBRIGHT, 
Chairman. 
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U.S. SENATE, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
June 29, 1959. 
Hon. J. W. FuLBRIGHT, 
Chairman, Committee on Foreign Relations, 
U.S. Senate, Washington, D.C. 

peak Mr. CHAIRMAN: This will acknowledge receipt of your letter of June 
25, 1959, with reference to the bill, S. 2095, to establish a U.S. Passport Service 
within the Department of State, and for other purposes, which was introduced on 
June 3, 1959, by Senator Mundt and referred to this committee for consideration. 

As you will note from the attached reports in the 84th and 85th Congresses, 
the staff of this committee has made a continuing study of the problems relating 
to the Passport Office, and particularly in regard to necessary reorganizations 
to improve the operations of the Office. Based upon the facts presented in 
Senate Report No. 1604, 84th Congress, and the staff recommendations con- 
tained therein, this committee reported a bill, 8. 3340, to the Senate (S. Rept. 
No, 1605). At the minority leader’s request on the floor of the Senate, the 
pill was referred back to the committee to permit officials of the Department 
of State to be heard relative to the various provisions of the bill. Following 
the hearings, during which assurance was given by the Department of State 
that the committee’s recommendations would be carried out, no further action 
was taken on the proposed legislation. 

You will note that title I of Senator Mundt’s bill, S. 2095, conforms to section 
1 of S. 3340, reported by this committee in the 84th Congress, and, as a reor- 
ganization proposal, it clearly comes within the jurisdiction of this committee. 

I realize that there are other important provisions contained in 8. 2095, some 
of which are now under consideration by your committee and by the Committee 
on the Judiciary. However, in view of the fact that this committee has con- 
sidered certain aspects of the proposed legislation in the past, and Senator 
Mundt, who as you know is the ranking minority member of this committee 
and I understand has an extensive interest in the proposals set forth in S. 2095, 
I feel that any action to be taken regarding rereference of the bill should be 
presented to the committee for its consideration and action. I shall bring the 
matter up at the next executive session and will advise you further at that time. 

With kind regards, I am, 

Sincerely yours, 
JOHN L. McCLELLAN, 
Chairman. 


U.S. SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
Washington, D.C., August 5, 1959. 





Hon. Karu BE. Munprt, 
U.S. Senate, Washington, D.C. 


DeAR SENATOR MunoptT: I have your letter of July 15, 1959, regarding your bill, 
§. 2095, on the subject of passport issuance. 

I regret that I cannot agree with the statement in the first paragraph that 
the President has repeatedly requested action on new legislation dealing with 
the problem of passports. It is true that last year the President requested 
passport legislation and sent a bill to the Congress. That bill died in the 
last Congress without action. This year the executive branch attitude is 
quite different. The administration has not been able to agree on its own 
passport bill. The administration witnesses have recently said that they favor 
§. 2315, introduced by Senator Wiley, but they have stated that if the Wiley 
bill is not enacted the administration prefers no passport legislation at all 

I regret that the Committee on Government Operations has seen fit to estab- 
lish a special subcommittee (consisting of Senator Gruening, chairman, and 
Senator Muskie and yourself) to consider your bill, S. 2095, in spite of my 
letter to the chairman of the committee suggesting that the bill should be re- 
referred to the Committee on Foreign Relations. I continue to believe that 
the Committee on Foreign Relations is the proper Senate committee to deal 
with the subject of passport legislation. I include in that subject the ques- 
tion of reorganization of the Passport Office, because, of course, the Passport 
Office administers the substantive passport law. 

It seems to me inappropriate for any committee of the Senate to consider 
changing the organizational status of the Passport Office at a time when basic 
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revision of the passport law is under consideration. One ought not consider 
how the Passport Office should be organized until one knows what tasks the 
Passport Office is to perform. 

Your letter states that your bill, 8S. 2095, has received wide support from Or. 
ganizations, including the Air Transport Association. I fail to find any g,. 
dorsement of S. 2095 in any of the letters which you sent to me. The repre 
sentative of the Air Transport Association who appeared before our commit. 


tee the other day seemed not to have the slightest idea how the Passport og. | 


fice should be organized nor what, if any, benefit might accrue from a reorgani- 
zation. 


Since I have introduced my own bill, S. 2287, a comprehensive revision of 
the passport law, which differs substantially from your bill, you will under. 
stand that I am unable to support S. 2095. 

I hope you will agree that, because of the foreign policy implications of pags. 
port legislation, if the Committee on Government Operations should report g 


bill on the subject, such a bill should be referred to the Committee on Foreign 
Relations. 


With kind personal regards. 
Very truly yours, 
J. W. FULBRIGHT, Chairman, 

Senator GrueninG. We will also include in the record as an appen- 
dix, the finding of the Supreme Court in the Aent and Briehl case, 
and certain other pertinent Court findings on passports and freedom 
of travel. 

Senator Mundt, we are very happy to have you here. You are to 
be the first witness on the bill you introduced. I wish you would pro- 
ceed in whatever way you think suitable and give us your basic 
thoughts on this legislation. 


STATEMENT OF HON. KARL E. MUNDT, U.S. SENATOR FROM THE 
STATE OF SOUTH DAKOTA 


Senator Munpr. Thank you very much, Mr. Chairman. I apolo- 
gize for being late. I was delayed in the Appropriations Committee, 

I am greatly pleased, may I say first of all, that this hearing has 
been arranged so that testimony can be received on S. 2095 prior 
to the adjournment of this 1st session of the 86th Congress. I am 
happy to sit on the subcommittee which is going to hear this testi- 
mony and discuss the merits of this proposal and any others which 
may come to us for making the necessary changes which are try- 
ing to be made in the passport procedures in the United States. 

I recognize that we are going to have a lot of testimony. An ad- 
ditional study is going to be required and additional hearings. But 
in my opinion it is highly important that we initiate this inquiry 
into comprehensive passport legislation, so that a foundation will 
have been established on which a staff study can be continued and 
developed throughout the period of the congressional recess, in the 
hopes that we can act affirmatively and adequately and effectively 
early next January at the latest. 

We cannot possibly today resolve all of the issues related to com- 
prehensive passport legislation. I think we should not attempt a 
final disposition of this important legislative undertaking in these 
brief hearings, but it should set the stage for the kind of staff study 
required before the final bill is written up and passed. I think we 
can set those guidelines for a thoroughgoing staff analysis of the cur- 
rent problems confronting the Department of State in the admin- 
istration of an effective and an efficient passport program. 
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Once these problems have been clearly identified, and are gen- 
erally understood, this committee can then proceed to develop the 
necessary legislative solutions to the problem. Mr. Chairman, S. 
9095 contains the provisions which I feel must be included in any 
proposal for comprehensive legislation in the passport field. This 
measure is in no way intended to be all-inclusive, and I am certain 
that we will be presented with some sound reasons for additions, modi- 
fcations, or alterations to the proposal. Basically, however, I be- 
lieve it is sound and I believe it is the proper aproach and it grows 
out of a long-time study and analysis on the part of this individual 
Senator who has kept in close touch with this passport situation for 
quite a number of years. 

My primary purpose in introducing S. 2095 was to put before Con- 

ess a legislative vehicle for the conduct of a full-scale study into the 
current needs of our passport-issuing facilities. Since this hearing is 
only the first bit of testimony on the subject before our committee, I 
will not belabor the record with a lengthy statement, but limit my 
comments to a brief description of the provisions of S. 2095. Title I 
of my bill provides for the establishment within the State Department 
of a U.S. Passport Service. This title conforms to the provisions of 
§. 3340, which was introduced by Senator Humphrey and cosponsored 
by me in the 84th Congress. 

Although the Passport Office undertook a rather thorough reorgani- 
zation of its operations and procedures in 1956, resulting in greatly 
improved efficiency, it is apparent that to meet the needs of a traveling 
America in the jet and supersonic age further administrative reorgani- 
zation is necessary. 

The reorganization proposed in title I is in accord with recommen- 
dation No. 21 of the first Hoover Commission, which suggested that 
the internal operating organizations of all executive departments 
should follow a standard nomenclature. 

The Commission stated in its report that the term “office” should 
refer to staff agencies which serve the President or his department 
heads, and that the designation “service” should be injected into the 
operating structure. 

The present designation of the Passport Office is clearly in conflict 
with the recommended standard nomenclature, since that agency’s 
primary responsibility is to perform a direct service to the American 
public. Since Congress originally designated the passport facilities 
of the Department of State as the Passport Office by the enactment 
of Public Law 414 of the 82d Congress, creating the Bureau of Secu- 
rity and Consular Affairs, it is quite obviously the responsibility of 
Congress to accomplish the necessary reorganization to bring the des- 
ignation of this agency into recommended conformity with its primary 
responsibilities. 

Title I of S. 2095 places the Passport Service under the immediate 
supervision of the Deputy Under Secretary of State for Administra- 
tion, thus allowing the Passport Service to consult directly with other 
offices and bureaus in the Department, so that its service responsibili- 
ties to the American public can be carried out with greater efficiency 
and expedition. 

This is important because passport issuance has become big business 
_ Americans increasingly are going to be calling upon the Passport 

ervice. 
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Title II of S. 2095 provides general statutory authority to the Seo. 
retary of State to grant, issue, renew, or revoke passports in the 
United States and to cause passports to be issued, renewed, or revoked 
outside the United States by iplomatic and consular officers of the 
United States. 

Section 2 of this title establishes by statute the prerequisites of q 
proper application for a passport. Also, this title includes severa] 
long overdue changes relative to passport fees and the valid duration 
of a passport. 

Passport application fees are uniformly set by my bill at $2, elimi- 
nating the presen. difference between fees charged by State and Fed. 
eral official. Air crewmen are granted free passport service identical 
to the free service already being given to crewmen of seagoing vessels, 
thus updating to the age in which we live this particular feature of 
passport operation. 

The initial validity of the passport is increased from 2 years to 3 
years, bringing the passport validity into conformity with the provi- 
sions of the Immigration and Nationality Act, which allow a natural. 
ized citizen to reside outside the United States in the country of his 
birth for a continuous period of 3 years. 

Section 209 establishes a general statutory requirement that no 
national of the United States shall travel to or in a foreign country 
without a passport, except for such exceptions or limitations as may 
be established by the Secretary of State. ; 

Since this measure later establishes for the first time specific statu- 
tory basis for denial of passports to U.S. nationals, it would seem ap- 
parent that there is a corresponding necessity to establish by act of 
Congress a general requirement that U.S. nationals traveling to for- 
eign countries be in possession of a U.S. passport. 

Title IIIT of S. 2095 spells out for the first time a clearly defined 
statutory basis on which the Secretary of State may deny, revoke, or 
refuse to renew a passport. Additionally the Secretary is provided 
with authority by act of Congress to place travel limitations on pass- 
port usage when circumstances so demand. 

This title of the bill seeks to remedy the most critical problem in the 
passport field—that being the authority of the Secretary of State to 
deny passport facilities to any U.S. national, whose travel abroad 
the Secretary feels is contrary to the overall national interest. 

Anybody who has followed operations in Washington knows this 
is one of the great continuing controversial features of the operation 
of the Passport Service. The urgent need for legislation action in 
this area was brought about by the decisions of the U.S. Supreme 
Court in the cases of Kent v. Dulles! and Dayton v. Dulles? which 
were handed down in June 1958. These decisions declared that in 
the absence of additional legislative authority the Secretary of State 
did not have sufficient legal power to deny U.S. passports to U.S. 
nationals on the basis of membership in the Communist Party. 

In the kind of world in which we live the committee can well ap- 
preciate what kind of chaos that can create if not corrected. 

Although these decisions specifically treated with denial based on 
Communist Party membership, it is fair to assume that the Court 


1 See app. A, p. 265. 
2 See app. A, p. 293. 
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questioned the present authority of the Secretary of State to deny 
a passport on any grounds. It Is, therefore, vitally important that 
Congress spell out with preciseness and specificity the various stat- 
utory grounds, on which the Secretary may deny passport facilities to 
a U.S. national. Logic would seem to indicate that additional statu- 
tory authority is also required by the Secretary of State if he is to 
continue to effectively limit the validity of passports for travel to 
specified areas when international circumstances so demand. 

I think we do not want to permit the processes of judicial attri- 
tion to put us in a position from the standpoint of the issuance of 
passports so all an American citizen or a registrant in this country 
needs to do is to walk up to a coin-vending machine, put in a two 
dollar bill and get out a passport. 

Obviously the Secretary of State has to have authority then with 
guidelines, in my opinion, established by statute for the issuance or the 
denial or the revocation of a most cherished possession, a little green 
booklet called “The American Passport.” 

S. 2095 allows denial, revocation, or refusal to renew in six specific 
types of cases. This bill further provides that the Secretary may 
place area limitations on passport validity in four clearly defined sets 
of circumstances. I am thoroughly convinced that this title provides 
authority sufficient to the needs of the Secretary, and that this author- 
ity is so precisely delineated that it cannot be challenged on the 
basis of vagueness or generality. 

And I think it should be specifically delineated. It should not be 
left to the caprice or the option of any particular passport officer 
or the director of the Passport Service or the Secretary of State. 

In the aforementioned case of Kent v. Dulles, the Supreme Court 
stated that the right to travel is a part of the “liberty” of which a 
citizen cannot be deprived without due process of law under the fifth 
amendment to the Constitution. 

Currently, the Passport Office operates under standard procedures 
of hearing and review in cases of denial or revocation of a passport, 
which were established by regulation in 1956. 

It is generally acknowledged that these denial and revocation pro- 
cedures are eminently in accord with the requirements of “due 
process.” It is essential that these procedures are permanently se- 
cured by statute, so that the arbitrary action of some future Secretary 
of State cannot deprive any American citizen of his rights to “due 
process” as guaranteed in the Constitution. Title IV of my bill writes 
into law the procedures currently followed by the Passport Office and 
the Department of State in cases of denial or revocation of a passport. 

These procedures provide for an individual hearing before a hear- 
ing officer in order to fully develop the facts in the case. An attorney, 
representing the Passport Office, presents oral and documentary in- 
formation against the applicant as completely as possible, consistent 
with the interests of national security. 

The applicant is allowed representation by counsel and it afforded 
the opportunity to present any relevant information or testimony in 
explanation or rebuttal. A transcript of these hearings is furnished 
to the applicant just as soon as it is available. 

_ If, following this initial hearing, the decision of the Passport Office 
Is against the applicant, then the applicant is allowed to appeal his 
case to the Passport Review Board in the Department of State. 
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Once again the applicant is allowed counsel and may present such 
testimony or information as he desires in his behalf. A transcript of 
this review is also made available to the applicant. The decision b 
the Board is finally affirmed or reversed by the Secretary of State on 
the basis of the entire record. 

The applicant is granted the right to appeal the determination of 
the Secretary to the Federal district court for review, thus fully assur. 
ing every applicant due process and the fullest opportunity to con. 
vince the proper authorities that he is entitled to a passport, if, indeed, 
he is. 

Another problem which has frustrated the efferts of the Department 
of State to effectively administer the U.S. passport program has been 
the Department’s legal inability to enforce adherence to particular 
passport regulations. This has been especially troublesome in regard 
to area travel limitations and in cases where the Department has 
attempted to regain possession of a passport which has been formally 
revoked. I recall a classic case involving this problem about 2 or 3 
years ago. Mr. William Worthy, an American news correspondent, 
flagrantly violated the travel limitations of his passport by traveling 
extensively throughout Red China, and then refused to surrender his 
passport for revalidation when it was requested by a U.S. consular 
officer in Budapest. 

On his return to the United States, Mr. Worthy appeared on a na- 
tionwide telecast, and brazenly flaunted his passport as much as to 
say, “Look, there is nothing that the U.S. Government can do if you 
refuse to abide by the travel limitations placed on the passport issued 
to you.” This is an intolerable situation, and should be remedied. 

The Government should not be left helpless to cope with situations 
which sometimes arise when it becomes vitally in the national] interest 
to repossess a passport which may have been fraudulently issued or 
received in the first place, or which has been obviously misused after 
it has been received. 

S. 2095 solves this enforcement problem by adding a new section 
to the U.S. Criminal Code providing that whenever a U.S. national 
shall travel in a foreign country without a duly issued passport, or 
shall travel into a country for which his passport is not valid, or shall 
refuse, on proper demand, to surrender a passport which has been 
formally revoked, such individual shall be subject to a fine of $1,000 
or imprisonment for not more than 1 year or both. 

Title VI of this bill is merely a technical provision, which repeals 
any existing statutes, which would otherwise be in conflict with or in- 
consistent with the provisions of S. 2095. 

It is sort of an overall Mother Hubbard provision, Mr. Chairman, 
which we learned to do pretty well in Congress, in the 76th Congress 
by the passage of H.R. 1776, the so-called lend-lease bill, again with 
the Mother Hubbard clause. 

The final title of S.2095 contains one important provision, which 
has not, heretofore, been written into law. 

This is new and it is important. That is a clear legal definition of 
the U.S. passport. 

This may be considered by some to be unimportant, but if we are to 
have a comprehensive body of statutory law dealing with the issuance 
and administration of the U.S. passport, it seems essential to me that 
we define the document with which we are dealing. 
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This concludes my brief analysis and discussion of the provisions 
of S. 2095. Let me repeat once again—this bill may not be letter 

rfect; but I do believe that it is the most comprehensive proposal 
introduced in Congress to date, and I feel that it provides an ex- 
cellent vehicle for the formulation by this committee of effective and 
workable statutes in the passport field. 

I believe, Mr. Chairman, this is the proper committee to consider 
and report to the Senate this type of legislation, since it clearly in- 
yolves a considerable degree of reorganization, and this is the com- 
mittee charged with the reorganization problems of Government. 

[sincerely hope that in trying to develop constructive and compre- 
hensive passport legislation which will enhance public service, which 
will recognize the significance of international travel and provide 
adequate checks and balances in the limitation and denial procedures, 
we will be fortunate enough to elicit constructive and impartial sup- 

ort and discourage routine opposition and roadblocks based on 

litical or bureaucratic speculations. 

The public need here is too great to give us any concern about 
bureaucratic speculations. I am convinced that if we are determined 
to bypass personal considerations and concentrate on providing se- 
curity, integrity, sound administrative practices, public service and 
goodwill, we can develop passport legislation which is consistent 
with the traditional concepts of this Republic—that this is a Nation 
of laws not of men. 

I appreciate, Mr. Chairman, and Senator Muskie your permitting 
me to present this testimony. 

Senator Gruenine. Thank you very much, Senator Mundt. You 
have introduced a very comprehensive bill, and as much of it as you 
have pointed out, has to do with reorganization of governmental 
structure and governmental policies, this is probably the logical com- 
mittee, the Committee on Government Operations, to consider this 
bill and to study it very carefully. 

Senator Munpr. The traditions of the Senate so disclose, Mr. 
Chairman. We have handled reorganization matters consistently in 
the past. 

Senator Grurenina. I would like very much to go through this bill 
now and get your comments on some of the sections that are specifi- 
cally in controversy. We will start with title I which, as perhaps you 
know, the Department of State opposes. There has been testimony 
before other committees so we are fortunately familiar with the 
Department of State’s views on much of this legislation, and particu- 
larly on title I. 

Without going into too much detail, I would like to quote to you 
the opening paragraph of the State Department’s comments on title 
I which seeks to achieve a fundamental reorganization of the agency 
within the Department of State that has the duty to issue or withhold 
passports. I will read the first three paragraphs for the record so 
you may be able to comment on it: 

The Department is opposed to title I of S. 2095. The Department fee!s that 
the establishment of a virtually self-sufficient “Passport Service” is not required 
for effective passport service, and that it would pose serious administrative 
problems to the Department of State. 

Title I of S. 2095 establishes an agency in the Department to be known as the 
“U.S. Passport Service.” Title I would elevate the present Passport Office, 
an operating organization, to a position equivalent to the policy-formulating 
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bureaus of the Department, which are headed by Assistant Secretaries of State 
directly responsible to the Secretary of State and his immediate deputies, 

The creation of a “Passport Service” in the manner provided in title I woulg 
not, in the Department’s judgment, improve the operations of the Passport 
Office. The Department has devoted considerable effort to making possible im. 
provements in the services rendered by the Passport Office in recent years, ]t 
is proud of the progress that has been made and considers it the best evidence 
that the provisions of title I are unnecessary. 

Senator Mundt, that is a very forthright declaration in opposition 
to your proposal, and, as this is an important part of your bill, in 
fact it is the only bill among the various bills introduced that deals 
with this matter, I feel the committee needs and would appreciate 
your comments on that. 

Senator Munpr. Yes, I may say that it also is included in the bil] 
Senator Humphrey and I introduced in the 84th Congress. 

Senator Grurenine. Yes, but not in those bills that are at present 
before us. 

Senator Munpr. That is correct. Now I am looking forward to 
the opportunity, which I know we shall have in this committee, Mr, 
Chairman, to interrogate the representatives of the State Depart- 
ment about this position to see whether I can find out through such 
interrogation reasons which might appear more valid than those 
listed in the paragraphs which the chairman has read. To me I am 
not very seriously persuaded by what appears to be simply an effort 
to protect the status quo without any reason to indicate why this 
streamlined setup with fixation of responsibility would not provide 
for better service to the traveling American public. 

I think it is quite true—and I am not one who is critical of the pass- 
port service or the passport division. I think it has operated effee- 
tively for many years, and I think it operated effectively for many 
years under Ruth Shipley and Frances Knight. Those distinguished 
ladies rendered public service and both of them did a splendid job in 
critical times, under some obstacles, to protect. the integrity of the 
passport and to keep passports from falling into unfortunate hands. 
But I should point out, Mr. Chairman, that the Passport Office fre- 
quently does have reasons to confer with the policy areas of the De- 
partment, and I am not one to believe that you get good results by 
clearing conferences through intermediaries all the time. It seems to 
me that in a function as important as this, not only in size, not only 
in dollars, but in point of convenience and of service to the American 
people, it is highly important that we have a Passport Service estab- 
lished and equipped and effective in official lines so that it can have 
direct communication with the policy people at the top. 

I shall be pleased to hear any other reasons that may have moti- 
vated the language which, to me, seems to be primarily a dedication 
to the status quo without any great reason to support that dedicatory 
phraseology. 

Senator GruEentnG. Senator Mundt, do you believe that this would 
in any way diminish the power and authority of the Secretary of 
State ¢ 


> 
i 


Senator Munpr. No, sir, and I would not want to do that. I don’t 
think anybody in Congress would want to do that. It seems to me, if 
anything, it makes the implementation of that power and authority 
more immediate and more effective because he can also then contact 
directly the people involved in the Passport Service without having 
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to strain it through a sieve of humanity consisting of those between 
him and the operating end of that particular function. 

Senator Grureninc. A further criticism in the Department’s com- 
ments on this title is—and I am reading from the seventh paragraph: 

The Department considers that title I of S. 2095 would disrupt the present or- 
ganizational structure of the Department. The language of title I is ambiguous 
as to what organization pattern would be established. Although purporting 
to establish a Passport Service under the jurisdiction of the Deputy Under 
Secretary of State for Administration, title I leaves open to serious question, 
in the opinion of the Department, the degree of authority he would have, or 
for that matter, the Secretary of State would actually have, over the Passport 
Service. The unique situation of having the Passport Service under the “imme- 
diate jurisdiction of the Deputy Under Secretary of State for Administration” 
without his haviug any real authority over it appears clearly in the language 
of section 105. Title I of S. 2095 would, in the opinion of the Department, place 
needless additional burdens on the Deputy Under Secretary for Administration 
and would reduce the attention he is able to devote to policy consideration and 
his existing manifold responsibilities. 

Would you be kind enough to comment on that? 

Senator Munpr. I don’t agree that there is ambiguity as alleged 
in this report written for the Department of State, Mr. Chairman, 
but I certainly have no objection in this or any other legislative enter- 

rise in which I am involved to eliminate ambiguity. 

I think it is designed to express sharply and clearly, and with ae 
the authority of the people who will utilize it. I want it clearly 
understood, as in response to your earlier question, that this Passport 
Service does not diminish in any way the authority of the Secretary of 
State. He is in charge of the shop. His deputy wears his hat when 
he is gone. He wears his hat to carry out the activities assigned to 
him and I certainly want this to be written as precisely and as 
sharply as we can to keep that chain of command clear and obvious. 

If there are words or phrases that the author of this critique can 
point to, which to him are ambiguous, I certainly am willing to spell 
it out in monosyllabic words so clearly that you can tap it out in the 
basement at midnight with your eyes shut. 

Senator GRUENING. Senator Mundt, we will be having the Depart- 
ment of State representatives before us, and we will give them an 
opportunity to amplify their general objections and to specify their 
definite feelings of ambiguity and propose such language as will 

eS gulty 
render your intent not ambiguous. 

Senator Munpr. Surely. We will cooperate with them fully on this 
because we want them to understand it. We want to understand it 
ourselves, the courts to understand it, and also the people who require 
this expedited Passport Service to understand it. 

Senator GRUENING. Senator Muskie, have you any questions on 
this? 

Senator Muskie. Just one at this point. Senator Mundt, S. 806, 
which is the Humphrey bill, would eliminate the requirement for 
passports. I can understand as a practical matter it still may be 
necessary but would you want to comment on that? 

Senator Munpr. Yes, just briefly, Senator Muskie. As you cor- 
rectly stated, we have to write our passport legislation and conduct 
our passport affairs within the framework of the world in which we 
live, and I believe that there are no countries, at least outside of the 


46396—59——4 














44 PASSPORT REORGANIZATION ACT OF 1959 


Western Hemisphere, that permit any Americans to travel without a 
passport. 

It is a part of the procedure that they would expect to have an 
identification of the people who are there and to go through the proc- 
esses of checking in and checking out, and as long as we live in the 
world in which passports are part of the business of travel, I think 
it is important that we write legislation to equip ourselves for this 
modernistic age in which we live, in which people travel on short 
notice for long distances. They are eager to get ahead, and so it 
seems to me that it is highly important. I think a passport also aids, 
Mr. Chairman, in control by US. immigration authorities on the mat- 
ter of reentry. I am not at all sure that on a global basis I would be 
very happy if there were no passport requirements on the part of any- 
one and they could go where they please. : 

For a long, long time international travel has been expanding by the 
use of the passport and it has been pretty well regulated in the mu- 
tual interest, it seems to me, of both the countries that house the 
national that travels and the countries that receive the guests that 
travel. 

Senator Grugenrina. Now sections 201 to 208 are more or less tech- 
nical and I would suggest that the State Department have witnesses 
here. I doubt if there is anything particularly controversial in them. 

Now we come to title IIJ which I think is one of the titles which 
does contain matters that are controversial and I would appreciate 
your comments on these different categories: first, section 302 con- 
cerning persons who may not be granted passports. 

Senator Munpr. Thank you, Mr. Chairman. I will be happy todo 
that. Let me say, first of all, passports shall be granted and issued to 
nationals of the United States under proper application who are not 
ineligible under provisions of this act. Now as to those declared to 
be ineligible under the act, the first is any person under indictment or 
information for a felony. I don’t believe that there is any contro- 
versy about the desirability of denying a passport to somebody who 
might be trying to escape the country to avoid judicial process. 

2. Any person owing money to the Government of the United States 
for previous transportation back to the United States. These are 
rare cases but they do occur occasionally. 

3. Any person under restraint pursuant to an order or decree en- 
tered by a Federal-State court of record. I’m sure that few people 
will argue that part of the function of the United States is to provide 
an escape hatch through which people can escape justice in this 
country. 

4. Any person who is under subpena to appear before any Federal 
or State court, or before any congressional committee, or any com- 
mittee of the legislature of any State. 

As a member of investigating committees, Mr. Chairman, who at 
times have had their witnesses leave the country I know the sig- 
nificance certainly of not doing this legally. But we can do it without 
the State Department becoming accessories to the crime. 

5. Any person who is a member of the Communist Party or a mem- 
ber of any organization which has been finally ordered by the Sub- 
versive Activities Control Board to register, or has terminated such 
membership under such circumstances as to reasonably support the 
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conclusion that he continues to act in furtherance of the interests and 
under the discipline of the Communist Party or such organization. 

We have devoted more than half of the national budget and the 
national effort to protecting our free world and Christian civilization 

ainst communism, and I don’t think many people will quarrel with 
the concept that we should not give Communist agents and operatives 
the stamp of Government approval by giving them a passport to go 
abroad to do mischief to the program we are trying to develop. 

Now, with regard to the question of who is a member of the Com- 
munist Party, the definition is clearly spelled out by the Communist 
Control Act of 1954 which is incorporated by reference in section 
302(b) of my bill; it provides, Mr. Chairman, even for the Commu- 
nists, and this I would not deny, all of the rights of appeal and of 
seeing the transcript and of testimony and judicial review. I have 
never been one who has introduced legislation or advocated legislation 
to outlaw communism, because I prefer the approach we used in the 
Mundt-Nixon bill years ago which set up the Subversive Activities 
Control Board, that if you can expose them you can eradicate them. 
But if you outlaw them, you simply drive them underground. So I 
would give them, because they are legally entitled to be Communists 
in this country, this full right of judicial review. 

6. Any person not included in any of the foregoing categories, if 
there are reasonable grounds for believing that the travel abroad of 
such person or his activities abroad will violate the laws of the United 
States. 

This probably is the one about which some people will disagree. I 
don’t think many good Americans, or many patriotic and realistic 
Americans, will contradict any of the first five. 

This one is a bit more vague and a bit more controversial, and it is 
here where it seems to me this whole elaborate procedure should be 
very carefully safeguarded for the applicant to be sure that some 
Secretary of State or some Government official is not finding falsely 
that these reasonable grounds exist. 

It is difficult for any human being, Mr. Chairman, to read into an- 
other man’s mind intent, purpose, and motive. So as I say, this is in 
the twilight area, but we are not living in a land in which the world is 
filled with sweet milk and honey. We are living under pretty sticky 
circumstances where a few fatalistic mistakes by well-intentioned 
individuals permitting the wrong people to go to the wrong place for 
the wrong purpose can mess things up for everybody in the world. 

So we have to be a little realistic. That is why I have incorporated 
No.6. But I do so admitting this is a greater area of controversy, and 
if somebody knows a better device or prettier language or more effec- 
tive techniques for safeguarding this bastion of freedom called Amer- 
ica, while permitting the maximum of latitude in travel back and 
forth, I am hungering for the answer. But I don’t think it is a 
vacuum that we should leave untouched. 

Senator Gruenine. Senator Mundt, if it is agreeable to you and to 
my colleague Senator Muskie, we will take up the subdivisions one by 
one. 

The first is: 


A passport shall not be granted and issued to any person under indictment or 
information for a felony. 
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I wish you would discuss the significance of the word “information,” 
That is not quite clear to me, probably because I am not a lawyer. 

Senator Munpr. It is a legal term proposed by the legal counsel. J 
raised the same question at the time and it seems to be a phrase relating 
to the indictment process. I wanted it fully covered so I include the 
word “information.” I am not a lawyer so I will have to reply on what 
the lawyers tell me about that. We have with us a lawyer. 

Senator Musxre. It refers to the procedure for bringing a charge 
against a respondent as an alternative to the indictment. It has a 
very definite legal meaning. 

7 Aeeeone Mounpr. That is what I was told, Senator Muskie. 

Senator Gruentne. I might venture my personal opinion that no one 
would object to this provision. Senator Muskie, have you any ques- 
tions on that ? 

Senator Muskie. None. 

Senator Gruenina. No. 2: 

Any person owing money to the Government of the United States for previous 
transportation back to the United States. 

I think that more or less speaks for itself. A person who has 
traveled abroad before and has been compelled to appeal to the 
Government to pay his transportation back, and has not seen fit to 
repay it, would rightly be expected to pay his past debt to the Goy- 
ernment before seeking another opportunity to travel abroad. 

Senator Munor. As the chairman has said, that doesn’t happen 
very often, but it is standard operating procedure and probably should 
be spelled out in the law. 

Senator Grueninea. Certainly that is not unduly restrictive. 

Senator Muskie, have you any comment on that? 

Senator Musxte. No comment. 

Senator GrRUENING (reading) : 

3. Any person under restraint pursuant to an order or decree entered by a 
Federal or State court of record. 

That would be very similar in purpose to No. 1. 

Senator Munpr. Yes. 

Senator GrureninG. In other words, he should not be allowed to 
escape by means of a travel abroad to obviate or to interfere with 

roceedings of our courts. Have you any further comment, Senator 
Muskie? 

Senator Muskie. No; I have none. 

Senator GruENING (reading) : 

4. Any person who is under subpena to appear before any Federal or State, 
court, or before any congressional committee, or any committee of the legislature 
of any State. 

I think it is very clear. The question that I would raise would be 
the last clause “any committee of the legislature of any State.” 

I am wondering whether that is not extending Federal authority too 
far, and whether we should make it that comprehensive. I would like 
to have your comment. 

Senator Munor. I rather think, Mr. Chairman, that under our con- 
cept of the commonwealth of 50 sovereign States that the customary 
rules of comity would require that when any legal arm of the Gov- 
ernment—State or Federal—has served a subpena, that at least the 
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Federal Government should not participate in connivance to help a 
citizen escape the jurisdiction of a State, 

I’m sure that our brethren in the South believe as strongly in States 
rights as do I myself, perhaps because I come from South Dakota. 
Most Governors and most members of legislatures would look a little 
bit with a jaundiced eye at a procedure whereby somebody whom 
they desired to have appear before them—summoned there by sub- 
pena—was officially squired out of the country with an American 
passport. But I don’t think that the situation will arise very fre- 
quently. I will be glad to have the comments of other witnesses on 
that particular phrase. 

But to me it should be there. 

Senator Grurentne. On the other hand some of our southern 
brethren to whom you refer as States righters might consider that this 
was an indirect invasion of States rights in that the Federal Govern- 
ment was attempting to enforce certain State actions that might be 
used in reverse. These matters sometimes have far-reaching implica- 
tions and consequences that do not always appear. I would suggest 
that that particular phrase be made subject to further examination 
when appropriate witnesses come up before us. 

Senator Munpr. I certainly have no objection to that and I hope 
that is done. I want this to be as airtight as possible. I might add 
though, Mr. Chairman, that the report of the Special Committee to 
Study Passport Procedures of the Association of the Bar of the City 
of New York published an interesting little thesis called “Freedom 
To Travel,” a comparatively recent publication, which the Chair 
may not have had time to read although I happen to know he is an 
omnivorous reader. 

Senator Grugeninc. I have read it, and I intend to ask some ques- 
tions on it. 

Senator Munpr. They recommend this particular provision that 
would protect the subpena powers of the States in this connection. 

Senator Grueninc. Senator Muskie, have you any questions or 
comments on section 4? 

Senator Muskie. No questions. 

Senator GRUENING. Section 5: 

Any person who is a member of the Communist Party or a member of any or- 
ganization which has been finally ordered by the Subversive Activities Control 
Board to register, or has terminated such membership under such circumstances 
as to reasonably support the conclusion that he continued to act in furtherance 
of the interests and under the discipline of the Communist Party or such 
organization. 

Now that, of course, is one of the controversial provisions in this 
legislation, and in other legislation on passports, and it would seem 
to be countered somewhat by the preliminary declaration in one of the 
other bills, S. 806, introduced by Senator Humphrey for himself, 
and Senators Anderson, Chavez, Hennings, Moss, Neuberger, and 
Symington, which is called “The Right to Travel Abroad Act” which 
has a connotation that indicates a greater degree of liberality on this 
issue than is elsewhere proposed. Section 2 says: 


The Congress finds— 
this is the proposal— 


freedom of movement is basically the scheme of American institutions and in- 
cludes both travel within the country as well as travel abroad. That the right 








48 PASSPORT REORGANIZATION ACT OF 1959 


to travel abroad is a part of the liberty of which citizens and nationals of the 
United States or persons entitled to protection of the United States cannot be 
deprived of without due process of law under the fifth amendment of the 
Constitution. 

That such right should not be restricted but is subject to the war power 
granted to the President and the Congress of the United States under the 
Constitution, and also is subject to the exercise of the inherent right of the 
State to prosecute persons for the commission of crime. It is also the senge 
of the Congress that at the present time the crucial function of the passport 
is control over entry and exit and that no test of belief or associations shal) 
be applied to issuance of passports. 

This, I take it, expresses a view opposed to the restriction proposed 
in section 5 of title III of your bill, S. 2095. I wish you would 
comment on that. 

Senator Munpr. The part that you read, which is the oratorical 
part of the bill, doesn’t deal with the operations or the mechanics 
of it. It would certainly indicate a desire for freedom to travel, 
which I share, but from which I would depart if in fact the entire 
bill says or implies that anybody can travel anywhere without any 
restrictions or restraints. That is what I call the vending-machine 
concept of passports. You could just as well abolish the Passport 
Office. 

We can save a whale of a lot of money in our consular affairs if 
that is going to be the proposal. All you need to do is to walk to 
av ending mi achine, stick in $2 and get a passport. 

Now, as against that, I believe most people will maintain that 
there should be some restriction. There should be restraints. There 
should be some inhibitions, and this particular Senator holds that 
among those inhibitions, in this kind of world, there should certainly 
be one which says we are not compelled to permit people to go over- 
seas with a passport for the sole purpose of destroying or disrupting 
the country which makes it possible for them to secure protection as 
American citizens with passports. 

If we have any concept that this war against communism is for 
keeps in this cold war aspect, if we have any concept that the $50 
billion we spend every year is to stay free, certainly we do not want 
to have a passport operation which would tend to vitiate and destroy 
and undermine and weaken all the rest that we do by giving to those 
who go as spies and as saboteurs the protection of the American 
passport, which means the protection of the American Gov- 
ernment. 

Now I am not sure that the stump speech section of the bill that 
you read is followed by the legislative language which spells out 
the fact that a Communist can go anywhere “and we can’t stop him. 
If it does I am against it. But, as I say, the particular declaratory 
phraseology is not the legal part of the act, and it may be that after 
having said that, then they have some “yes, but maybe’s” which 
would come closer to the position that I have suggested. 

Senator GruEntnG. The bill has been introduced as a part of the 
record, and my inspection of it indicates that what you refer to as 
the oratorical or stump speech part is not followed by restrictions 
of the kind that you provide in section 5. 

Senator Munpt. No restrictions at all? 

Senator Gruentne. There are restrictions on area travel, but no re- 
strictions specifically on people because of their beliefs or associations. 
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Senator Muskie. There are restrictions against felons. 

Senator GRUENING. Restrictions against felons and those that you 
cover in sections 1, 2, and 3, but they do not, as I read the bill, extend 
it to the provisions of your section 5. However, I would like to pursue 
this a little further. 

Senator Musxre. Mr. Chairman, would you yield for just one 
question ¢ ; 

Senator Grupnine. Yes, indeed. 

Senator Muskie. Senator Mundt, would you extend your philos- 
ophy on this question to the point where you would suggest restrictions 
on the movement within this country of members of Communist 
organizations and, if not, what is the difference? 

Bindtor Monpr. I will be happy to comment. My answer to the 
first part of the question is emphatically “No,” because so long as 
communism is legal in this country the Communists have the right to 
move. They have the right to run for office. They have the right to 
hold office. I served for quite a while in the House of Representatives 
with a man widely reputed to be a member of the Communist Party, 
who I believed was a member of the Communist Party, and who never 
made any great denials of being a member of the Communist Party. 
I think he had a perfect right to be there, and had we had the pro- 
visions in the House that we have in the Senate we would have then 
challenged the right as to whether the man was a Member and put to 
vote the right to seat him, provided he was a Member from that par- 
ticular area of New York which he represented. 

Now what is the difference ? 

I think there is a vast difference whether a Communist can travel 
from Maine to South Dakota or from Pittsburgh to Podunk or any 
place else in this country as against a man traveling from this country 
over to an area of the world which may be at the moment in critical 
condition—the free world hoping to enlist its support—the Commu- 
nist world hoping to enlist its support. It is a tremendously impor- 
tant area strategically, geographically, economically. I think that it 
is foolhardy for us to authorize Communist agents from America, 
backed by the prestige of an American passport, to go forth to under- 
mine us abroad while we send out our Ambassadors, our consular 
officers, our public affairs officers, our programs on the Voice of Amer- 
ica, our information libraries, our food products, our Smith-Mundt 
exchanges, our military assistance, our ICA provisions, our dona- 
tions of billions of dollars to accomplish one thing—freedom from 
tyranny and autocratic control. 

I think we all ought to call for Dr. Overholzer if we do that and 
ask what is wrong with us. 

Senator Muskie. Senator, if members of the Communist Party are 
elected to the U.S. Senate, would this prohibit their travel abroad? 

Senator Munpr. I think a Member of the U.S. Senate who is a 
Communist under the provisions of the Mundt-Nixon bill and the 
Subversive Activities Control Board which has come into operation 
since the time when I served in the House are such that he could not 
at one and the same time be a Communist and a Member of the U.S. 
Senate and the U.S. House of Representatives without having dis- 
closed his U.S. membership or gone to jail, so that you wouldn’t be 
confronted with that kind of situation today. 
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He has to register. He can be a Communist. 

Senator Muskie. Suppose he is elected ? 

Senator Munpr. I think that is a hypothesis which we are man , 
many moons away from but should that occur, we would have a repro. 
duction of what happened at Los Alamos at one time when a Member 
who was a Communist was denied access to strategic areas because it 
was considered in high public security interest not to permit him to 
go there even though he was a Member of Congress 

I would deny him. I would not say that the membership in Con- 
gress should be a determining factor and that all Members of Con- 
gress should ipso facto have these rights. 

The law would apply very specifically. If he were a member of 
the Communist Party and a Communist under this law, he could not 
get a passport to travel abroad. I do not believe you can have one law 
for constituents and one law for Members of Congress. It says also on 
page 7 of title III of my act, subsection 3: 

Notwithstanding any other provision of law. the Secretary may issue a pass- 
port to any person otherwise ineligible under this section if he shall determine 
that peculiar circumstances exist in the case of such person making such action 
consistent with the national interest. 

Such passport may be limited with respect to duration and areas for which 
it is valid. 

If I were the Secretary of State I would not give a passport toa 
Communist even if he were a Senator or a Congressman under that 
provision, but it would be possible to do so if it were considered in the 
national interest. 

Senator Muskie. I am not by asking these questions arguing 
against the provisions of the bill. 

Senator Munpt. Surely. 

Senator Musxie. It seems to me that espionage and sabotage ac- 
tivities of a Communist or members of the Communist Party within 
this country are much more likely to endanger the national interest 
than some act committed abroad. If this is so, if we accept the prem- 
ise contained in this provision of your bill, then logically we should 
be advocating outlawing the Communist Party in this country. 

Senator Munpr. I couldn’t agree with either premise. In the first 
place, I don’t think the facts justify that American Communists trav- 
eling in this country are anywhere as remotely dangerous as Ameri- 
can Communists traveling abroad. I’m sure the Senator is aware of 
the fact that the December 1 census that the FBI makes of Commu- 
nists in this country every year discloses that every State has its 
share of Communists, my own State as of December 31 having 37. It 
was the third lowest; I was happy to know that. But the Communist 
espionage apparatus operates in such a way, as all students of the 
Communist apparatus must agree, that if you have even three or 
four Communists in every State it is not necessary to send an itinerant 
from New York to South Dakota or some other place if there is a mis- 
sion to perform, because they work through their underground 
operation. 

But the serious problem is the one that confronts us abroad where 
you have the sickly situation where by act of Congress we have very 
wisely provided for different types of economic relief, different types 
of information programs, different types of personal contacts, and 
missions of travel. Then if we undermine all that effort by author- 
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izing passports for Communists to go overseas to wreck the situation 
in some critical area, it seems to me that we are entirely without jus- 
tification in Soper oe our taxpayers back home to spend over a half 
a hundred million dollars for our defense and mutual security pro- 
rams. 

Senator GruENING. Senator Mundt, I would say that there is no 
question, at least, in my mind, that the menace of Communist impe- 
rialism is the greatest menace which our Nation has faced since its 
founding, that it is going to be a protracted conflict, that we are 
against an enemy who is resourceful, shrewd, and without scruples or 
conscience in pursuing its objectives of world conquest, and that we 
should take every means to protect ourselves. The questions 
that are raised by this provision however, I think, fall into several cat- 
egories. 

One, whether the dangers that we run, and we will have to ex- 
plore them by allowing a greater liberality and latitude in travel, do 
not, if we follow the provisions of S. 2095, particularly section 5, run 
counter to some very basic American principles and traditions; 
whether we will not, in attempting to restrict travel, make ourselves 
like the enemy whom we are trying to overcome, in that these proposed 
restrictions on the liberty to travel may be paralleling or endangering 
us, of paralleling the restrictions on liberty that we find in the totali- 
tarian states; whether we may not thereby lose more than we gain; 
and second, whether Communists traveling abroad, as we will try to 
develop pro and con, since we will have had a period of 1 year in 
which there have been no restrictions on travel, are actually as menac- 
ing as they appear to be. 

And third, whether in the application of these principles basic in- 
justices are not done to certain individuals who are wrongfully ac- 
cused or suspected of being menaces to our liberty. I think these are 
among the questions that we will have to explore. I know there is no 
question that this committee and every Member of Congress is no less 
concerned than you, Senator Mundt, about the Communist menace. 
Surely, we want to do everything we can to check it. 

Senator Munpr. Referring to the final point that some injustice 
may be done, may I point out that that could not happen under my 
bill, unless you are willing to concede, which I am not, that the judi- 
cial procedure in this country is erroneous and ineffective. Because 
this bill provides for complete judicial review, even after all of the 
hearing procedures and due process, and no injustice could be done. 
Unless we hold, which I am sure the Senator does not and which I 
am sure other Senators do not, that through the process of the courts 
in this country the product is lack of justice rather than justice. 

Senator GruENninG. In confirmation or along the same line as the 
opening declaration in Senate bill 806, the Humphrey bill which I 
read into the record, we find similar statements in the book to which 
you referred, “Freedom To Travel,” which is a report of the Special 
Committee To Study Passport Procedures of the Association of the 
Bar of the City of New York, a very distinguished group of attorneys 
whose loyalty and good judgment are not subject to question. They 
have compiled this after extensive hearings.* 





* The book entitled “Freedom To Travel” is on file with the subcommittee. 
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I would like to read one or two statements which appear in this 
book for your comment. The opening paragraph on page XXI says; 

U.S. citizens should be free to travel abroad with a minimum of restraint by 
their Government. Recent regulations and practices have authorized deniaj 
of passports for a variety of reasons which seem to the committee to be inade 
quate to support the deprivation of such an important right as the citizen’s right 
to travel abroad. 


Then on the following page: 


Travel should not be restrained and passports should not be denied solely 
on the basis of membership in any organization, even the Communist Party, 
association with any individual or group, adherence to unpopular views, or 
criticism of the United States or its domestic or foreign policies. Thus, action 
hostile to the national security of the United States must be reasonably antic. 
ipated, as opposed to mere speech or the holding of opinions; and there must be 
an evidentiary showing that travel of a particular individual will constitute 
a definable danger to the national security of the United States. 

Would you comment on those two passages ? 

Senator Munpr. Yes, Mr. Chairman. I have no quarrel with that 
language or that philosophy at all. My interpretation of it is that 
the restrictions I have established fall firmly within the boundaries 
established by that language, and I think there is certainly a reason- 
able ability—I don’t think that is the exact word—a reasonable cer- 
tainty and a reasonable likelihood of something inimical to the United 
States occurring if we send hard-bitten C ommunist members over- 
seas with American passports. 

After all, this is a world conspiracy. I don’t think communism 
has chs inged. I don’t think it has changed its objectives. I see no 
evidence of it. I certainly see no ev idence that it has changed its 
methods or its type of organization. It is purely monolithic emanat- 
ing out of Moscow where ‘orders are directed to Communists wherever 
they are, whether they are Communists living in one of our respective 
States or whether they are Communists moving against the bastions of 
freedom in Laos or wherever. And, if we permit Americans to go over 
with the protection of the American passport for the purpose of 
undermining our freedoms, I think there is nothing between that 
language and my legislation which is in conflict. 

Senator Grueninc. Pu ursuing this theme a little further, you know 
that in the Supreme Court decision of Kent v. Dulles, which is really 
the reason for this effort to secure new legislation because that decision 
depriv ed the Secretary of State of power which he had before that. 

Senator Munpr. May I say, Mr. Chairman, that is the reason for 
the restrictive parts of this. There are other reasons for other por- 
tions of the legislation. 

Senator Grurentnea. That is correct. I agree. The Court says, 
refusing to deal with the constitutional issue, the constitutional mght 
of a citize n, “a right which we must assume C ongress will be faithful 
to. 3 

In other words, the constitutional question has not been fully raised 
or met by the Supreme Court. The Court merely rendered its decision 
on the basis that there was no legislative authority for the Secretary 
of State to act. 

Senator Munpr. The Senator is correct. 
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Senator GrueninG. Now further, this book entitled “Freedom To 
Travel” quotes the 1948 declaration of human rights of which the 
United States was a signatory: 

Everyone has a right to leave any country including his own. 

Now “everyone” is a pretty inclusive word. Would you say, then, 
that we should renege on the adherence to that declaration which the 
United States was a signatory to in 1948 by modifying the word 
“everyone.” 

Senator Munpr. May I ask what page that is on ? 

Senator GRUENING. Tou 36. 

Senator Munopr. That language standing on its own, Mr. Chair- 
man, is not applicable to the case in point. We have established the 
tradition in the free world that we have accepted political hostages, 
we have accepted refugees without passports. Leaving the country 
is one thing but leaving with a passport with the right to return 
again is something else, so I don’t think that that particular sentence 
standing on its own is applicable to what we are trying to do in pass- 
port legislation. ; 

This isn’t building a curtain around America preventing people 
who are Communists who might want to go to Russia and stay there 
or something of that kind. There is the right of departure, but the 
right to depart with the protection of the American passport and the 
authority that that implies and the right to return and be protected 
through the whole consular and diplomatic service is quite different. 

Senator GruENING. You raise a very interesting point here. I don’t 
know that it is possible, but it would certainly be desirable, if these 
undesirable citizens who are denied a passport could be allowed to 
leave our country and not return. 

Senator Munpr. They have no trouble leaving and not returning. 
May I say I served on a committee a number of years ago in the 
House of Representatives that heard a witness by the name of Gerhart 
Kisler. We had him under subpena and we were going to hear him 
the next morning when we read in the paper he had gotten on a Polish 
tramp steamer and was going overseas. He is presently serving as 
the head of the propaganda agency of the East German Government, 
an avowed and known and hard-bitten fighting Communist. They get 
out. 

Senator GrueninG. Was he an American citizen? 

Senator Munpr. I think he was at the time. 

Senator GruENING. The report on page 37 also makes these further 
comments 

Senator Munnpt. I think he had, incidentally, secured a fraudulent 
passport that he brought from Mexico, if I remember this case 
correctly. 

There is interesting documentation behind that which we will not 
go into at this time, but I think it would be very startling reading 
for the Senator from Alaska if he cares to go back and find out just 
how Mr. Eisler got back in the country. It is well documented. 

Senator GruENiNG. I have no doubt that our freedoms are fre- 
quently taken advantage of and abused by the enemies of those 
freedoms, taken advantage of in order to be in a better position to 
subvert them, and that is one of the reasons we have to be vigilant. 
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Senator Munnr. If I may use reverse English for informationa] 
purposes, I wonder if the Senator would not agree that we can be 
a little more vigilant and a little more prudent and a little more posi- 
tive in our prohibitions so long as we establish for the first time this 
wholly new legal process whereby an applicant has the right to g 
full hearing, has the right to transcript, has the right to present wit- 
nesses and has the judici lal review procedure protection. 

Senator GruEnina. Well, that raises the question that Senator 
Muskie touched upon, whether the denial of a passport is the level 
at which we should attempt to combat enemies of our Nation, enemies 
who are actively engaged in seeking overthrow of our freedom. and 
whether the great menace which they embody should not be taken 
care of at other levels as well? 

Senator Munpr. If you keep the word as well I would agree. | 
think we have to protect ourselves at every level, and the passport 
level is one. 

Senator GruENING. I would like to read into the record these addi- 
tional comments from this study because they are pertinent to the 
opposing view which your section 5 covers. 

Mr. Reynotps. It is copyrighted material and cannot be put in the 
record without permission. 

Senator GruENING. We will inquire as to the right to quote these 
passages.* 

Senator Munpr. I am sure we could put in limited passages. 
think we could recommend its reading, Senator, and ate eal 
a little business. 

Senator Gruentna. These two passages I think are pertinent to the 
presentation of opposing views. On page 37 I will read these two 
paragraphs: 

Each inroad upon the freedom of travel weakens the base upon which a free 
society necessarily depends. Unless the citizenry has at least access to the 
available fund of information with which to test for itself the soundness of 
governmental decisions, the structure of a free society is impaired. The right 
to know and the right to travel represent freedom long taken for granted by 
Americans. Even limited deviations from the norm of full freedom of travel 
should be permitted with reluctance and only in the face of a demonstration of 
overwhelming necessity. 

In light of the foregoing principles, the committee strongly reasserts the 
proposition that the ideal of complete freedom of international mobility of 
peoples among nations is a proper goal earnestly to be sought. The harsh fact, 
however, is that the international community of nations is today far from rea- 
lizing that ideal, and the United States, which is neither the freest nor the most 
restrictive in the granting of permission to its citizens to travel abroad, has 
deviated widely from the objective of freedom of travel. 

Senator GruEninG. I will express my agreement with those views. 

Senator Munpr. I will agree with the chairman that we have to 
engage in practices which are prudent or you eliminate for all time 
the redemption of that privilege. If we lose our freedom I see little 
chance for the rest of the world to salvage theirs. 

Senator Gruentnc. Senator Muskie, have you any comments? 

Senator Muskie. I think earlier you asked for Senator Mundt’s 
comments on that portion of this book which suggests a test for limit- 
ing the issuance of passports on national sec urity ground. This is & 
narrower test than the one contained in your subsection 5 of section 
302, isn’t it? 





4 Permission received by letter dated Sept. 22, 1959. 
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Senator Munpr. I think only in regard, Senator Muskie, to the 
arts of my test which deal with these subpenas, the protection of the 
courts and protection of the committees. 

The tests are pretty clear otherwise. They say the tests are three. 
One, transmitting without proper authority security information 
of the United States. That is the business of the Communists. That 
is its profession. 

Senator Muskie. All right, will you finish reading ? 

Senator Munpr. Inciting hostilities or conflicts which might in- 
yolve the United States. This is also a job to which C ommunists are 
dedicated. If they are not doing that they are not doing anything, 
and if they are not doing that something awful has happened to people 
in 13 different countries of the world, Lithuania, Latvia, Estonia, 
Poland, Czechoslovaki, Yugoslavia, the Balkans on down ‘including 
little Albania. Something has hi :ppened to them, and I think it is 
the conspiracy of communism. 

3, Inciting attacks by force upon the United States or attempts to 
overthrow the Government by force and violence. It seems to me 
those are the three areas in which Communists are trained to operate. 
Here at home where the FBI protects us, where public opinion pro- 
tects us, Where the general overall antagonism against communism 
protects us, where the privileges of a free society make it pretty dif- 
ficult for a C ommunist with mature freedom-loving citizens such as 
ours enjoying the freedom of the press and all that goes with it; it is 
pretty hard for them to operate. But when they go overseas, identi- 
fied with an American passport, protected by an American passport, 
working in underdeveloped areas, working with governments which 
are not secure in their own right, working with people who have not 
had the maturity or experience in self-government, you have a place 
where they can engage in a field day, in engaging in these things for 
which Communists are trained, 

So it seems to me that the statements that are made in this book, 
which you have read on page 22, are more vague and more generalized 
and provide a greater opportunity for a capricious determination by 
a Secretary of State or a passport officer than the clearly spelled out 
provisions in my bill which says they have to be found to be a member 
of the Communist Party by our legally established methods, the Sub- 
versive Activities Control Board, the Internal Security Act, the act of 
1954; and that after all that, then they have a right, as they should 
have, to take it to court. They have to prove it, and proving that a 
fellow is a Communist in court believe me is a long day’s job for any 
lawyer. That is tough. 

Senator Muskie. The only point I want to nail down is the area of 
difference if any between your suggestion and the suggestions con- 

tained in this book. 

Senator Munpr. The quick answer is I think mine is more specific. 

Senator Muskie. Has this book been identified for the record ? 

Senator GRUENING. Yes. 

Senator Musxir. As I see it your idea is that once you have estab- 
lished than an applicant for a passport is a member of the Communist 
Party, you have established these three criteria. 

Senator Munpr. I think you have established the very reasonable 
expectancy that he is going to engage in one or all three of the activi- 
ties described. 
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Senator Muskie. But this committee of the bar association of the 
city of New York says there must be something more than that or 
that there should be something more. It says that there must be an 
evidentiary showing that trav el of a particular individual will con. 
stitute a definable “danger to the national security of the United 
States. 

Senator Munpr. Correct, and that is what I have tried to achieve 
in my bill by saying that “something more” is the fact that he must 
be demonstrated to be a Communist. 

Senator Muskie. But under your bill if the Department proves 
that the applicant is a member of the Communist Party, then the 
right to a passport is foreclosed and not matter how strong a showing 
he may make that his particular travel will not constitute a definable 
danger to the United States, he cannot get a passport. 

Senator Munpr. No, that isn’t correct. On page 7 if that kind of 
a showing is made as I cited earlier in response to another question 
by the chairman, under subsection (c) the Secretary of State is 
granted the authority to issue a passport, if, in his discretion, the 
issuance is in the national interest. 

Senator GruENING. Senator Mundt, pursuing the form of inquiry 
that Senator Muskie has Just raised, it 1s interesting that in the Ful- 
bright bill, S. 2287, the reasons for refusal of a passport are spelled 
out somewhat more specifically than your bill does it. Section 203(b) 
says, and these are among the reasons why a passport may be denied: 

(b) That there are reasonable grounds to believe that the citizen, when 
abroad, would endanger the national security of the United States by (1) trans- 
mitting, without proper authority, highly classified secrets of the United States; 
or (2) inciting, or conspiring to bring about, international hostilities or conflicts 
which might involve the United States; or (8) inciting, or conspiring to bring 
about, attacks by force upon the United States or attempts to overthrow its 
Government by force and violence. 

Now it is my impression that your objectives would be strengthened 
by inclusion of such language in your act, because, while there is a 
general clause “acting to further the interests and disc ipline of the 
Communist Party or such organization,” this isn’t as specific. 

Senator Munpt. May I respond to that by saying I think there is 
reasonable grounds for disagreement as to whether this spells it out 
more specific ally or less spec “ifieally. 

I might say to the chairman that through the more than 2 years that 
Dick Nixon ‘and I were preparing and writing the language of the 
Mundt-Nixon bill that eventually became the Jaw of the land after 
having been passed over a Presidential veto by a very, very over: 
whelming majority, the thing that we had to tussle with the hardest, 
and we got a lot of counsel from the former Senator from Michigan, 
Senator F erguson, was the matter of defining a Communist. This is 
where reasonable men can disagree. We eliminated from the Mundt- 
Nixon bill “reasonable” by spelling out specific acts of performance. 
Now if saeaee Fulbright had been able to say a man who had been 
convicted of transmitting without proper authority, inciting conspir- 
acy, that is one thing, but when you say “where there are reasonable 
grounds to believe that the citizen has that in mind,” I think you have 
an entirely unprovable thing. 

How do I know what you have in mind? How do you know what 
I have in mind? 
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How do you know, how does anybody know, what is in anybody’s 
mind? It 1s always necessary to establish a “state of mind” by overt 
acts. We are trying to avoid any uncertainty by spelling out specifi- 
cally the overt acts he must engage in. He must have signed up and 
joined and been demonstrated to be a Communist and have been so 
recorded by an official function of government, the Subversive Activi- 
ties Control Board. I think mine is much more concise, more specific, 
more protective of the individual, much less likely to distortion by a 
Secretary of State who says: “I think that you think so and so.” No- 
body knows. But everybody knows if a man has been proved to be 
a Communist, he can take it to court if it is wrong. 

Senator Gruentne. Are you familiar with the organizations which 
at present have been ordered by the Subversive Activities Control 
Board to register ? 

Senator Munpr. I’m familiar with the place where I can go to put 
them in the record, which are published by the Attorney General 
and so forth, but I would call the Senator’s attention to the fact that 
it is not a list which is cut in marble. It changes from time to time. 
Some organizations have been listed, they change their officers and 
their policies and divest themselves of that. But as published under 
the terms of the law this is available as of the current date at the 
Attorney General’s office. 

Senator GruENING. That is not a classified list, is it? 

Senator Munpr. No, it is not. 

Senator Gruentna. I believe it would be useful to include the list 
as it is now constituted, the list of organizations—Mr. Reynolds— 
which have been at the present time ordered by the Subversive Activi- 
ties Control Board to register. 

We should have them at this time and we should call among our 
witnesses a member or the Chairman of the Subversive Activities 
Control Board to discuss those agencies. 

(The material referred to follows :) 

SUBVERSIVE ACTIVITIES CONTROL Boarp, 
Washington, D.C., August 31, 1959. 
Mr. WILLIAM E. O’BRIEN, 
Office of the Senate Committee on Government Operations, Washington, D.C. 


Dear Mr. O’BrRIEN: In accordance with our telephone conversation this morn- 
ing, we are pleased to furnish a copy of the statements presented by the Chair- 
man of the Subversive Activities Control Board to the Appropriations Subcom- 
mittees of the Senate and the House respectively, and also a copy of the Eighth 
Annual Report of the Subversive Activities Control Board. 

Attached to the statement before the House committee is a list of the cases 
docketed by the Board up to April 30, 1959. A similar list in slightly different 
form and giving the information up to June 10, 1959, is attached to the state- 
ment before the Senate committee. These lists provide the information which 
we understand your committee is interested in having. At the date covered by 
both statements the time to petition for appellate court review had not expired 
as to four organizations which the Board had determined to be Communist-front 
organizations. These are marked by a double asterisk appearing in the right- 
hand column after the date in each table. Since then, two of the organizations, 
the Washington Pension Union and the Colorado Committee To Protect Civil 
Liberties, have appealed the Board’s orders to the court of appeals. The other 
two orders, issued as to the Connecticut Volunteers for Civil Rights and the 
California Emergency Defense Committee, were not appealed within the statu- 
tory period and have become final under the terms of the statute. 

You will note from the chairman’s statements that the Subversive Activities 
Control Board serves in a quasi-judicial capacity in adjudicating cases and has 
no power to conduct investigations and initiate cases itself. You will also note 
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that the case testing the constitutionality of the statute, namely that involving 
the Communist Party of the United States, has not as yet become final. On July 
30, 1959, the U.S. Court of Appeals for the District of Columbia Circuit affirmed 
the most recent action of the Board in the Communist Party case, which action 
was on the second remand of the case to the Board for matters arising after 
the Board’s original determination had been made. The Communist Party has 
informed the court of appeals that it will file a petition for certiorari ip the 
Supreme Court. 

Finally you will note that all of the cases in which the Board has ordered reg- 
istration as Communist organizations and which have been appealed to the court 
of appeals involved relationship of the organizations with the Communist Party, 
and that the court of appeals had deferred argument and decision on the ap. 
peals until the Court’s disposition of the Communist Party case, or pending fyr. 
ther order of the Court. 


Sincerely, 
FRANK R. HUNTER, Jr., 


General Counsel, 
SUBVERSIVE ACTIVITIES CONTROL BOARD 
Cases docketed from inception to June 10, 1959 
I. COMPLETED CASES 


Organization involved 


Communist Party of the United States: Final Board action 
I ah ic seth hast LO teeters lelaccaste di * Apr. 20, 1953 
a I ee aa ees *Dec. 18, 1956 
a i wee caw *Feb. 9, 1959 

TROOPER! Wormers GlUel, TNC. 6. non cen nen smn ncens Nov. 23, 1954 

Sighior: Voth TORR. og oo ween to Pht eee *Feb. 15, 1955 

Denrbeen iar Ces oi sh ph rit naan Apr. 14, 1955 

Committee for Democratic Far Eastern Policy_____-_----------- May 9, 1955 

Joint Anti-Fascist Refugee Committee_____--______--_--------~_~ June 1, 1955 

JEeeT OR CROUL Ur MOCINL BUICDC...... 8 eee en * June 30, 1955 

RN Ar a i acces canes anemone So ses a vas alamo sansa les Sept. 15, 1955 

Veterans of Abraham Lincoln Brigade_____.___-__----.------ *Dec. 21, 1955 

National Council of American-Soviet Friendship, Inc___-------__ Feb. 7, 1956 

United May Day Committee________________- itp ct Sak scutes TES *Apr. 27, 1956 

Cmiitornie EGbor Benoel, INC. ic oo neve sein comes 1May 21, 1957 

URNA en A ns emi ee acd oan cbncua uke July 26, 1957 

COOMMMEEGR 2) GIG OGItION DIR WR. 6 nnn se eee me Sept. 17, 1957 

SR REET PCIE ANNI sn ctr ee or ws nein is ec atin ees as Sept. 20, 1957 

National Negro Labor Council___-___-_-—- a a a 

UE ah cc bs ca ck caida eset waa as 1Dee, 30, 1957 

United Electrical, Radio, and Machine Workers of America___-__ Mar. 30, 1959 

Connecticut Volunteers for Civil Rights__...................-.__ * Apr. 14, 1959 

California Emergency Defense Committee_________________- * Do. 

Wasmieron Fension Uni0n...........-<.««..+-4..---...- eee * Do. 

Colorado Committee To Protect Civil Liberties_______________ __ * Do. 


cas Bepting judicial review in the U.S. Court of Appeals for the District of Columbia 
reuit. 

2 Time to petition for appellate court review does not expire until 60 days after the date 
of service of the Board’s order. 


II. CASES PENDING COMPLETION 
American Committee for Protection of Foreign Born (alleged Communist-front). 
International Union of Mine, Mill, and Smelter Workers (alleged Communist: 
infiltrated). 
Cases docketed from inception to Apr. 30, 1959 


1. ORDERED TO REGISTER AS COMMUNIST-ACTION ORGANIZATION 


Communist Party of the United States: 


RN IN a ak ee SE ee ee eh a) 1Apr. 20, 1958 
SEE snide eee uO Le hee ee eer *Dec, 18, 1956 
I sole ee re ae ee er eae is! el Feb. 9, 1959 


See footnotes at end of table. 
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2. ORDERED TO REGISTER AS COMMUNIST-FRONT ORGANIZATION 


tabor Youth League___....................--..-.-~--..-~.~..-- *Feb. 15, 1955 
Jefferson School of Social CU iia a eee eee * June 30, 1955 
Veterans of Abraham Lincoln Brigade____-...--------------~._ *Deec. 21, 1955 
National Council of American-Soviet Friendship, Inc____-___~~_- Feb. 7, 1956 
fad May Day Committece.............. 2.2 ew nnenn * Apr. 27, 1956 
DOE BOTOON Tle oni eh knnetsadenncane’ *May 21, 1957 
Cie SNES COMB POND Kn in tien nntennbnndnes ‘July 26, 1957 
American Peace I a Ret a * Dec. 30, 1957 
Connecticut Volunteers for Civil Rights...._.______._______~__ _. *Apr. 14, 1959 
California Emergency Defense Committee________-__-------~._. * Apr. 14, 1959 
nS aI TN ca see inna ansehen * Apr. 14, 1959 
Colorado Committee to Protect Civil Liberties____.___________.__ * Apr. 15, 1959 

1pending judicial review in the U.S. Court of Appeals for the District of Columbia 
Circuit. 


2Time to petition for appellate court review does not expire until 60 days after the date 
of service of the Board’s order. 


3. DISMISSED 


International Workers Order, Inc. (dissolved by State of New 


ac tn ce pss dente pin ceo an Nov. 23, 1954 
American Slav Congress (dissolved before service) —-.--_-___-__ Apr. 14, 1955 
Committee for Democratic Far Eastern Policy (dissolved before 

service) _._-- _ a oe a a at 0 Ss gs ev en ew em ad as mp en os eee — = —- ———-—-— = == May 9, 1955 
Joint Anti-Fascist Refugee Committee (motion of Attorney 

ccnp te enschede lap ape os eal Rh alan decade June 1, 1955 
Council in African Affairs (motion of Attorney General) _—_____-__ Sept. 15, 1955 
Committee To End Sedition Laws (motion of Attorney General). Sept. 17, 1957 
Save Our Sons Committee (motion of Attorney General) —-.___. Sept. 20, 1957 
National Negro Labor Council (motion of Attorney General______ Sept. 23, 1957 
United Electrical, Radio & Machine Workers of America (motion 

i IR CRORIOCE INO eit lie Sh sie ere denies ccanhtetimaaperce MAME le Ree 


4. PENDING COMPLETION OF HEARINGS 


American Committee for Protection of Foreign Born (alleged Communist-front) 
International Union of Mine, Mill and Smelter Workers (alleged Communist- 
infiltrated ) 

Senator Munpr. You may find, Mr. Chairman, that there are cer- 
tain features of the Mundt-Nixon Act that are still tied up in litiga- 
tion and adjudication, because some of them are being taken to court 
by the Communists. I don’t know how far they are along in adjudi- 
cating the finding of authority. 

I would say the Subversive Activities Control Board has successfully 
won its cases in the lower courts, but I have a feeling that they may be 
carrying it beyond that. 

But we can try. 

Senator Grurntna. I think the pertinence would be to try and as- 
certain from the State Department witnesses whether membership in 
such an organization even though still in the courts would be con- 
sidered a ground for refusal of passports. 

Senator Munpr. I think it is perfectly proper to try to find out 
what the Attorney General can give us to identify these organizations. 
Senator Grugntna. Senator Mundt, the hourisadvancing. I would 
like before we terminate this session, to ask you about the final provi- 
sion, No. 6: 

Any person not included in any of the foregoing categories if there are rea- 
sonable grounds for believing that the travel abroad for such person or his 
activities abroad would violate the laws of the United States. 


46396—59——__5 








60 PASSPORT REORGANIZATION ACT OF 1959 


What kind of laws, what types of laws would you have in mind that 
they might violate / 

Senator Munpr. You are referring to? 

Senator GruenincG. To section 6 under title IU of your bill? 

Senator Monpr. You are referring to the category, which I said 
in my affirmative testimony, was the twilight area. 

Senator GruENING. Yes. 

Senator Munpr. On which I wanted additional guidance. I wij] 
tell you what I put in or what I was attempting to get to. You wil] 
remember I talked about this Worth y case, this is the type of thing 
that I had in mind, that where there has been some fl: agrant viol: ations 
of the provisions and so forth, it is sort of a catchall provision. In my 
opinion it is the weakest of the six categories and I have said 0 
frankly, it is one about which I have the most reservations, it is one 
on which I am looking for additional guidance to spell out more 
specifically. 

But I think there is a vacuum area, like in the Worthy case. It is 
a pretty bad thing to have somebody flaunting a passport around and 
saying to the Department of State, which has established this rule. 
“T was there, Charlie, and I am back and I have my passport.’ 

Senator GrueNnrnc. We have gone through section 6, on page 7 and 
we now come to 6(b) which refers back to provision No 

(b) For the purposes of paragraph (5) of subsection (a) of this section, 
the term “Communist Party” shall have the meaning ascribed to such term 
in section 4(b) of the Communist Control Act of 1954. For the purpose of 


determining membership of any person in the Communist Party consideration 
shall be given to the factors listed in section 5 of such Act. 


Would you comment on that, Senator ? 
Senator Munpr. Mr. Chairman, section 4 refers to this. It says: 


For the purposes of this section the term “Communist Party” means the or- 
ganization now known as the Communist Party of the United States of America 
or the Communist Party of any State or subdivision thereof, and any unit or 
subdivision of any such organization, whether or not any change is hereafter 
made in the name thereof. 


So in this section there are 14 of those and I think it would be 
helpful to put them into the record in toto at this point. 

Senator GRUENING. Very well. 

Senator Munpr (reading) : 


(1) Has been listed to his knowledge as a member in any book or any of 
the lists, records, correspondence, or any other document of the organization; 

(2) Has made financial contribution to the organization in dues, assessments, 
loans, or in any other form ; 

(3) Has made himself subject to the discipline of the organization in any 
form whatsoever ; 

(4) Has executed orders, plans, or directives of any kind of the organiza- 
tion; 

(5) Has acted as an agent, courier, messenger, correspondent, organizer, Or 
in any other capacity in behalf of the organization: 

(6) Has conferred with officers or other members of the organization in behalf 
of any plan or enterprise of the organization ; 

(7) Has been accepted to his knowledge as an officer or member of the organi- 
zation or as one to be called upon for services by other officers or members of 
the organization ; 

(8) Has written, spoken, or in any other way communicated by signal, sema- 
phore, sign, or in any other form of communication orders, directives, or plans 
of the organization: 
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(9) Has prepared documents, pamphlets, leaflets, books, or any other type of 
publication in behalf of the objectives and purposes of the organization; 

\.0) Has mailed, shipped, circulated, distributed, delivered, or in any other 
way sent or delivered to others material or propaganda of any kind in behalf 
of the organization ; 

((11) Has advised, counseled, or in any other way imparted information, sug- 
gestions, recommendations to officers or members of the organization or to anyone 
else in behalf of the objectives of the organization ; 

(12) Has indicated by word, action, conduct, writing, or in any other way a 
willingness to carry out in any manner and to any degree the plans, designs, 
objectives, or purposes of the organization ; 

(18) Has in any other way participated in the activities, planning, actions, 
objectives, or purposes of the organization ;: 

(14) The enumeration of the above subjects of evidence on membership or 
participation in the Communist Party or any other organization as above 
defined, shall not limit the inquiry into and consideration of any other subject 
of evidence on membership and participation as herein stated. 


Those are the criteria which are used in developing a summary 
finding as to this point and I suggest that they be incorporated in 
full in the record because I have omitted a few words. 

Senator GRUENING. They will be incorporated in full at this point 
and I would say they are fairly comprehensive. 

(The document referred to follows :) 


SECTION 4 


(b) For the purposes of this section, the term “Communist Party’? means the 
organization now known as the Communist Party of the United States of 
America, the Communist Party of any State or subdivision thereof, and any 
unit or subdivision of any such organization, whether or not any change is 
hereafter made in the name thereof. 


SECTION 5 


(1) Has been listed to his knowledge as a member in any book or any of 
the lists, records, correspondence, or any other document of the organization ; 

(2) Has made financial contribution to the organization in dues, assessments, 
loans, or in any other form ; 

(3) Has made himself subject to the discipline of the organization in any 
form whatsoever ; 

(4) Has executed orders, plans, or directives of any kind of the organization ; 

(5) Has acted as an agent, courier, messenger, correspondent, organizer, or 
in any other capacity in behalf of the organization ; 

(6) Has conferred with officers or other members of the organization in behalf 
of any plan or enterprise of the organization ; 

(7) Has been accepted to his knowledge as an officer or member of the organ- 
ization or as one to be called upon for services by other officers or members ot 
the organization ; 

(8) Has written, spoken, or in any ther way communicated by signal, sema- 
phore, sign, or in any other form of communication orders, directives, or plans 
of the organization ; 

‘9) Has prepared documents, pamphlets, leaflets, books, or any other type of 
publication in behalf of the objectives and purposes of the organization ; 

(10) Has mailed, shipped, circulated, distributed, delivered, or in any other 
way sent or delivered to others material or propaganda of any kind in behalf 
of the organization ; 

‘11) Has advised, counseled, or in any other way imparted information, sug- 
gestions, recommendations to officers or members of the organization or to 
anyone else in behalf of the objectives of the organization; 

(12) Has indicated by word, action, conduct, writing, or in any other way a 
Willingness to carry out in any manner and to any degree the plans, designs, 
objectives, or purposes of the organization ; 

(13) Has in any other way participated in the activities, planning, actions, 
objectives, or purposes of the organization ; 
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(14) The enumeration of the above subjects of evidence on membership or 
participation in the Communist Party or any other organization as above defined, 
shall not limit the inquiry into and consideration of any other subject of 
evidence on membership and participation as herein stated. 


Senator GRUENING (reading) : 


(c) Notwithstanding any other provision of law, the Secretary may issue a 
passport to any person otherwise ineligible under this section if he shall deter- 
mine that peculiar circumstances exist in the case of such person making such 
action consistent with the national interest. Such passport may be limited 
with respect to duration and areas for which it is valid. 

This is a broadening of the provision so as to give the Secretary of 
State a little more latitude in case someone wants to— 

Senator Munpr. To meet some peculiar or unpredictable situation 
where in the national interest a passport might be given to someone 
precluded by these six inhibitions in title III so that the overriding 
interest would prevail. 

Senator GRUENING (reading) : 

Sec. 303. A passport may be revoked in any case where the holder thereof 
falls within one or more of the categories enumerated in section 302(a). 

In other words, if after a passport has been granted the Secretary 
of State found that the person to whom it was granted fell under one 
of these categories he could revoke the passport ? 

Senator Munpr. Yes. The whole revocation of passports has been 
an authority vested very vaguely in the Government, and this spells 
it out specifically. 

Senator Gruenine. Couldn’t that conceivably work a very substan- 
tial personal hardship? I am assuming, for the sake of argument, 
that we have a person who has been ranted a passport and, ap- 
parently, without difficulty. He then makes his arrangements for 
travel, goes abroad, takes his family abroad. He is situated, let us 
say, 4, 000 miles from Washington. 

‘He suddenly gets word that his passport has been revoked. He 
then has to return and enter into a long procedure to prove that he 
has been unjustly treated. I feel that that provision should be sur- 
rounded with some protection to the individual. 

Senator Munprv. I agree entirely and that leads to title IV, on page 
9, “Procedure for Denial or Revocation of Passport and Review 
Thereof.” 

There the whole review process of law has been incorporated. I 
might point out further, Mr. Chairman, that the criteria that a 
Secret: ry has to employ in revocation are pretty clear, and that in 
the main these criteria are concerned primarily with the safeguard 
of the passport holder or the American citizen and the inability of the 
Federal Government to exercise the protective features which it as- 
sumes in issuing a passport. 

No. 1, hostilities are threatened or are occurring in any country or 
area. As you well know, it is entirely possible through our intelli- 
gence services and so forth that we m: ‘. know in advance that, hos- 
tilities are about to break out in an area, and it is important that we 
get our people back. Sometimes the only way you can do it is by 
a revocation of passports. That is in the interests of the individual. 

(2) The Government of the United States is unable to provide ade- 
quate protection to U.S. citizens traveling in any country or area. 
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We have found that to be true in certain Communist areas, to wit 
Red China at the present time. 

(3) Citizens of the United States are being wrongfully detained 
in any country. — by ; 

(4) If limitation on travel of U.S. citizens in any country or area 
would serve as a deterrent to aggression; he may, in accordance with 
regulations prescribed by him, limit the validity of passport to places 
with respect to which such a determination has been made. _ 

In that connection I call your attention to section 401 starting out: 

Before any application for a passport shall be tentatively denied, the direc- 
tor shall, within 60 days after receipt of the completed application, give notice 
in writing— 
and so forth. 

That same procedure holds for the revocation of a passport so that 
it does protect against bureaucratic arrogance or some other thing 
which might prevail. 

Senator Muskie. May I ask a question at this point, Mr. Chairman ? 
Senator Mundt, I am thinking of section 302(a) subsection (4). If 
someone holding a passport has been subpenaed to appear before a 
committee of the Congress or the legislature of a State, should his 
passport be revoked or should it be suspended ? oe 

Senator Munpt. May I say section 302(4) deals with the eligibility 
for obtaining a passport, not with the revocation. 

Senator Muskie. The section says: 

A passport may be revoked in any case where the holder falls within one or 
more of the categories enumerated in section 302 (a)— 
and the category I have just enumerated is one of those. 

Senator Munpr. That is correct, but in those conditions your operat- 
ing machinery under title 1V would prevail. 

Senator Musxir. I appreciate that, but I was wondering whether a 
suspension simply for the period of the duty imposed on him for this 
purpose might not be a better answer to that question ? 

Senator Munpr. I wouldn’t argue that too seriously because pass- 
ports are issued and reissued, and whether a suspension or revocation 
and reissuance after the commitment has been fulfilled, I wouldn’t 
have any great quarrel with that. 

Senator Muskie. Revocation carries an implication of wrongdoing 
perhaps. 

Senator Munpr. It could be. 

Senator Muskie. That perhaps shouldn’t be used with respect to 
these people who are simply performing a civic duty. 

Senator Munpr. Yes. I think what we are trying to do here is to 
protect the authority of government to function. Sometimes it is 
highly important that a witness who is subpenaed come to court to 
the whole judicial procedure. 

Senator Gruenina. On the other hand, if a person has been duly 
granted a passport and has made arrangements and is several thou- 
sand miles away from the United States and some of his political 
opponents in some State legislature should decide he should be in- 
vestigated—that might be a whole political vendetta—and yet he 
would have to be called back according to this. 

Senator Muskie. A subpena would have to be issued. 
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Senator Munpt. Yes, first. They would have to find and service 
him. 

Mr. Reynotps. Didn’t that happen, Senator, in connection with 
the Beck case, where he was issued a passport and the committee issued 

a subpena and, in accordance with this request, the Passport Office 
i the passport ? ¢ 

Senator Munpr. I am not completely clear whether that was ex xactly 
the procedure, but he was in process of getting a passport at the 
time of his subpena, and our representations to the Passport Office 
resulted in either a delay or denial until he could appear. That is 
correct, I think it is a very good point illustrating how, if you haven't 
any machinery of this kind wh: atsoever, a very important key witness 
in a most significant proceeding can be gone and away ina foreign 
country for a good long while. 

Mr. Rernonps. And the Congress would be powerless to do anything 
about it unless it was undertaken administr: atively. The same situa- 
tion would apply in regard to court actions whic h are recognized asa 
basis for withholding or recalling a passport. 

Senator Munpr. That’s correct, unless you have it stipulated some- 
place either in administrative authority or spelled out by law, and 
I believe in government by law rather than government by men. | 
think it is better to have this protection in this way. 

But whether it should be, Senator Muskie, a suspension or a delay 
or something like that, about that, I am not too concerned. Just $0 
that we don’t utilize the issuance of passports as a device for circum- 

venting justice. 

Senator Grventne. To go back to paragraph 1 of section 304: 


When the Secretary of State shall determine that hostilities are threatened— 


that is pretty vague, isn’t it? Hostilities are threatened all over the 
world in many countries. 

Senator Munpr. It is vague, but it seems to me that since we have 
pretty definite obligations to our American citizens abroad, we have 
to provide the Government with some device for carrying out those 
responsibilities. If from the Department of State we are fully ad- 
vised that we are approaching a situation where we cannot protect the 
carriers of American passports, it seems to me to be much better to 
have some mechanism that you can pull them back than to have the 
unfortunate situation develop of not being able to provide these citi- 
zens with adequate protection. I think you have to keep in mind here 
always the greatest good for the greatest number, and we don’t want 
incidents to arise which would lead to ugly situations resulting in the 
issuance of an ultimatum and war for everyone. 

Senator Grurnine. Senator Mundt, do you think that the individ- 
ual should have any discretion in deciding whether he prefers to stay 
in a danger zone or not? 

We have a lot of adventurous Americans who might feel that way. 

Senator Munor. I think that has to be determined in line with the 
criteria that I just mentioned. What is the greatest good for the 
er ome number. 

I don’t think anyone has the right to go out and jeopardize peace 
any more than any individual has the right to holler “fire” in a 
crowded theater. 
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Senator GRUENING. No, but he might have the right to feel that the 
risks Were not so great that he wouldn’t be willing to stay where he 
‘sand incur them. Let’s imagine a hypothetical case in some country 
where the Secretary of State feels there might be hostilities and this 
man is on the ground and feels he is familiar with the situation and 
in effect says, “I would like to stay here. I will take my chances on 
what risks there are.” 

Do you think he should be denied that right ? 

Senator Munpr. I think he should be denied the mantle of pro- 
tection provided by the passport at the time he exercises that right. 

Senator GrueninG. Yes; I think he would automatically be. I 
am just assuming that he wires back to the Secretary of State “I 
know the situation here. There may be some risks but I am will- 
ing to take them. J don’t expect the United States to feel that it 
has to send Marines in here to protect me.” Do you think he would 
be wrong in trying to exercise that right? 

Senator Munpr. I think he would be wrong in expecting the mantle 
of the passport to protect him under those exigencies. 

Senator GRUENING. But he is waiving it. 

Senator Munpr. He is there and the passport is revoked and you 
don’t physically bring him back, he is there then as a soldier of for- 
tune on his own. But if he is there and retains the passport, the 
Government cannot revoke it, we have quite a different situation. 

Senator Gruentne. But if the passport is revoked, wouldn’t he 
be in violation of some law that you provide here in the bill, so that 
he would have to come back? When the State Department revokes 
his passport on the grounds that it feels it can’t protect him and 
yet he is willing to take the risk, but he shouldn’t incur the addi- 
tional risk of being in violation of the law and subject to a fine of 
$1,000 and to prison for 1 year? 

Senator Munpr. We don’t do it quite that way, Mr. Chairman, 
if you will read title LV which we haven’t gotten to. 

Senator GRUENING. I am just improvising. 

Senator Munpr. That isn’t something that is established by a dicta- 
torial edict. 

Senator GruENING. Shall we pass on to section 401 ? 

Senator Musxir. May I ask a question? Senator Mundt, look- 
ing at section 401, I am asking this question at this point because 
it has a bearing on section 304. Section 401 would appear to apply 
only to denials of applications for passports and not to revocation 
of passports issued. 

Have I overlooked something in the language? 

Senator Munopr. I believe there is language here covering that. 

Senator Muskie. This also has a bearing on section 303, of course. 

Senator Munpr. Yes, Senator Muskie. Maybe I should read it. 

Section 403 at the bottom of page 13: 
Except for action taken by reason of noncitizenship or action taken under 
the provisions of section 304 of this Act, the provisions of section 401 and 402 
shall apply in any case where the person affected takes issue with the ac- 
tion of the Secretary in granting, issuing, limiting, extending, renewing, or re- 
voking, or in any other fashion or degree affecting the ability of such person 
to receive or use a passport. 

“Or revoking,” that is the word I was looking for in the statute. 
So the mechanics of 401 and 402 become operative by section 403. 
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Senator Muskie. In 304 then, going back to the hypothetical git. 
uation which Senator Gruening posed, if the holder of the passpor 
took issue with the Secretary, there is no way under that section fo, 
him to have that issue tried. 

Senator Munpr. Yes; we would have the procedure set up in 40} 
and 402. 

Senator Muskie. Section 304? 

Senator Munpr. My legal counsel says that in cases of this kind jj 
is usually done in a class action rather than to an individual, that js 
picking out some individual. Say trouble was brewing in Hong Kong 
where we believe that the Reds were going to run it, you wouldn't 
pick out an individual but declare it out of bounds, and that deter. 
mination would apply to all American passport bearers, intending to 
travel in that area. 

Senator Musxir. Yes; I can see the justification for that, but ] 
was thinking of newspapermen, for example, who might be in an area 
that would fit the subsection (1). 

Senator Gruenine. Louder. The press would like to hear this, 

Senator Musxre. I was thinking about newspapermen and whether 
or not they would have any procedure or any means for remaining in 
an area where the Secretary has determined that hostilities are threat- 
ened and has taken action to limit the validity of passports in those 
areas. 

Senator Gruenine. I think your question is very pertinent be- 
cause a newspaperman’s business is often in the pursuit of danger, 
and just as the very time when the Secretary of State was declaring 
an area as a scene of potential hostilities and he wants to call everybody 
back, that would be just the time the newspaperman would want to 
stay there and get a good story, and he would be pursuing the best 
tenets of his profession in so doing. 

Senator Munpr. The present procedure in the Passport Office, as 
you know, has been that by proclamation or decision, say a certain 
number of journalists go to Red China, whether it is on a reciprocal 
quid pro quo arrangement I am not too familiar with. There has been 
quite a hassle whether, if newspapermen go to China, we could pro- 
vide them with adequate protection. As I recall it a limited number 
of 30 would be permitted to go. 

That is under (b) page 8: 

The Secretary may by regulation except from any general limitation on the 
travel of citizens in a particular country or area, prescribed under subsection 
(a), certain classes of persons whose vocations make such exception necessary 
or desirable in the national interest. 

Now whether the Congress wants to legislate a mandate saying that 
all newspapermen can go anywhere at any time or whether we want to 
repose that authority in the Department of State I suppose is a matter 
of policy that Congress should decide. 

In my opinion we would be going a little too far to exempt an en- 
tire class of people, because it is pretty easy to get into journalistic 
profession. Most politicians automatically fall into it when they 
leave office. I don’t know whether that would be proper or not. 

Senator Grurntne. It could be argued that denial to newspaper- 
men to go into a given area was a violation of the first amendment of 
the Constitution, which forbids the Congress imposing any limitation 
on the freedom of the press. 
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Certainly the freedom of investigation would seem to me, speaking 
as an old newspaperman, an essential part of the freedom of the press. 

Senator Munpr. I feel very strongly for the freedom of the press 
concept. I am also an ex-newspaperman. I used to work for the 
Associated Press and I share that point of view. But I revert to my 
basic philosophy that in making these determinations it is imperative 
we keep in mind the greatest good for the greatest number. 

That when we begin arguing that individuals who exercise unusual 
power can jeopardize the peace of the world or the tranquillity of the 
country, I think we are arguing against the dictum of the Supreme 
Court which has stood the test of time for a long while. 

Senator Muskie. May I also make another clarification here, Sen- 
ator. In response to an earlier question that I put you stated that 
section 304 would be implemented by the Secretary simply in terms 
of areas and not in terms of individual passports. q 

Senator Munpr. Where hostilities are threatened ? 

Senator Muskie. Yes, with that one particularly as an illustrative 
situation. 

Senator Munpr. Right. 

Senator Muskie. But under the language of the bill he could apply 
it to an individual passport. 

Senator Munpr. Yes; I think he could. In the issuance of a pass- 
port to an individual, I think there are times when perhaps the Secre- 
tary might wish to place limitations on the validity of that passport, 
in the national interest. 

Senator Musxir. Or in the modification of it. 

Senator Munpr. Yes. I think there are times when perhaps in the 
national interests you are not quite ready to declare a whole area out 
of bounds for this purpose, where you might want to deny an indi- 
vidual or two going over there. There is no great excursion of a lot 
of people. When you do what the Government thought it was wise 
to do in Red China, it becomes pretty generally known and, in a case 
like Red China, I think, generally accepted. 

But you might not want to do that in a situation in Baghdad or 
Tel Aviv or someplace else. It might be bad for 60 days and good 
after that. 

Senator Muskie. That wasn’t so much the original issue as a modi- 
fication of a passport once issued. For example, suppose Mr. X is 
traveling in Europe. He may be a journalist or maybe just a private 
citizen. He is traveling in Europe on a passport without any geo- 
graphical limitations. Then, due to developments abroad, the Secre- 
tary feels that this one individual should be denied access to some 
area, and unilaterally at long range, while this gentleman is travel- 
ing, he modifies his passport. 

He has the authority to do that under your bill ? 

Senator Munpr. I don’t think so. He has the authority to initiate 
the proceedings, but in order to conclude them he would have to con- 
form with the provisions of 401 and 402. 

Senator Muskie. Not if he acts under section 304. 

Senator Munpr. That is the issuance. I thought you were talking 
about the -—— 

Senator Muskie. You see, hostilities are threatened almost. every- 
where in Europe, so I am wondering whether the Secretary could use 
this statutory authority and direct it toward an individual who has an 
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unrestricted passport, who happens to be traveling in Europe and 
decides to go into an area which the Secretary could, in his discretion 
describe as an area where hostilities are threatened, and thus direct 
this section toward one individual, for good or bad reasons. 

Senator Munpr. It seems to me under those cases you start out with 
the passport which is validated to go certain places and visit certain 
countries. I have had the experience that after I get some place, | 
decide “I guess I will have to go across the mountains to see what is in 
the other valley.” But the procedure brings the passport back to the 
Department of State representative in that area. 

enator Muskie. That is not quite the situation I am talking about, 
Let’s say Mr. X has a passport which permits him to go to the Soviet 
Union. Then after he gets abroad and has visited other countries that 
he wanted to visit, he heads for Russia. In the meantime there have 
been developments in the international field which to the Secretary 
would justify his modifying this individual’s passport under section 
304(a) and subsection (1). 

Senator Munpt. Your question is: Does the Secretary have that 
authority ? 

Senator Muskie. Yes. 

Senator Munpr. I would assume yes, by following out the criteria 
established in the act, and by permitting the holder of the passport to 
exercise his legal rights as contained in sections 401 and 402 of the act. 

Senator Musxig. If we have a Secretary who wished to circumscribe 
the activities of a given individual, whether for good or bad purposes, 
he could do so. Iam not suggesting this is bad or good. Iam simply 
wondering whether this could be done. 

Senator Munpr. I would assume that if a traveler such as you de- 
scribe did not at any time surrender his passport and was not called 
upon to make any revalidation, and this was included in his right to 
visit there, that he could go ahead and conclude his visit, unless some 
of the special provisions provided in the act would preclude for some 
other reason his so doing. 

Senator Muskie. To put the question another way: Could the See- 
retary find that hostilities are threatened under section 304 and with 
respect to only one traveler abroad, not all the travelers in that area? 

Senator Munprt. I don’t think so; no. He would have to find the 
area involved, and if there just happened to be one traveler the answer 
would be “Yes.” But he couldn’t pick one man out of a Cook’s tour 
and say, “ You are going to have to surrender your passport” as against 
the others. 

I think the conditions in the area would be the determining factor 
there. 

Senator Gruentnc. Senator Mundt, we are proceeding through this 
bill section by section, and therefore we haven’t got to the points fur- 
ther along in the bill which cover some of the things we are now dis- 
cussing. Maybe we should not do it that way, but I am wondering, 
about a situation where the Secretary of State declares a certain area 
is a danger zone, there are hostilities, and there are newspapermen in 
that zone who want to stay there and feel that they know at least as 
much about it as the Secretary of State, or are willing to take the 
risks. Now what procedures does your bill provide for being heard 
without coming all the way back to Washington and presenting their 
ease, which would completely nullify their intent to stay there and re 
port to their newspapers ? 
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Senator Munpr. Well, traditionally, of course, we have had corre- 
spondents stay 1 danger zones. That is part of their functions. 

Senator GRUENING. Yes. 

Senator Munpr. We have met that contingency specifically in the 

rovision of section (b) of 304. 

Senator GRUENING. Section (b) of 304. Well, assuming that this 
has been enacted, people are supposed to come out of this region. 
There are some alert and able correspondents out there. Do they have 
the burden of trying to prove that they must stay there at the great 
cost of cabling? There may not be telephone communications. 

Senator Munnr. I don’t think that this bill in any way changes the 
status quo in connection with that. That has been. handed down 
through the period. What I have tried to undertake in this act is to 
set up specific criteria of entitlement for a man to get a passport, cer- 
tain criteria for denial and revocation of a passport. It seems to me 
that the conditions of war which you describe or near war or hostilities 

erhaps without a formal declaration of war—declarations of war are 
fod of passé. 

Senator Gruentne. Unrest. 

Senator Munpr. Yes; unrest. I think that the prevailing policies 
would be operative without any change as far as this legislation is 
concerned and we neither add nor detract to what has been done on 
that. 

Senator Grurenina. I suppose this is a question that should be ad- 
dressed to the State Department and not to you, but I think it is 
pertinent—Why did the Secretary of State issue a permit to Mr. 
Harriman to go to China but deny one to Justice Douglas? 

Senator Munpr. I don’t have the vaguest idea. I am not familiar 
with the reasons on that at all. My aid tells me that the denial was 
not issued on behalf of the United States but on behalf of the Chinese 
Government. The Chinese denied a visa to Justice Douglas to go 
there. 

Senator GruENING. Oh, that was the situation ? 

Senator Munpr. Yes. I still think you had better ask the State 
Department. 

Senator GruEentna. I intend to. 

Senator Munpr. But my legal aid used to be with the State Depart- 
ment. 

Senator GrvuENING. Have you any further questions before we go 
on to section 401 ? 

Senator Musxre. No. 

Senator GruENING (reading) : 


TITLE IV. PROCEDURE FOR DENIAL AND REVOCATION OF PASSPORTS AND REVIEW 
THEREOF 


Sec. 401. Before any application for a passport shall be tentatively denied, 
the Director, shall, within 60 days after receipt of the completed application, 
give notice in writing to the affected person setting forth clearly and concisely 
the reasons for the proposed denial. A hearing, upon request, shall be promptly 
granted before a hearing officer of the service. At the hearing, which shall be 
informal, the person requesting the same shall be entitled to appear in person, 
be represented by counsel, offer oral or documentary evidence, examine all evi- 
dence which is part of the open record, and receive a copy of the transcript of 
the proceedings. At the conclusion of the hearing, the Director shall promptly 
decide, on the basis of the hearing record, whether or not the passport should 
be denied. The decision of the Director shall be forthwith communicated to the 
affected person in writing, and, if adverse, shall set forth the reasons therefor, 
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and advise such person of his right to obtain a review of the decision by the 
Passport Review Board. If the decision is based in whole or in part on Classi- 
fied information a fair résumé of such information shall be made a part of the 
open record subject to the provision in section 404 of this act. 


Senator Munpr. May I say, Mr. Chairman, this is precisely the 
procedure which is presently followed in connection with instances of 
this kind, and I simply propose to put into statutory form a pro. 
cedure which has been evolved and been found to be eminently satis. 
factory in this area. 

Otherwise it could be revoked by some other Secretary of State, 
but I think it should be perpetuated and preserved in the law. 

Senator Gruentne. There are one or two points here that are 
somewhat controversial, and that is the question of a fair résumé of 
the information on which a prospective applicant is denied a vigg 
and is denied the right of confrontation. Now there is some testi- 
mony in some of the other hearings before the House which I think] 
should introduce at the proper time. One of the men, I think he was 
Albert Ejinstein’s executor, wanted to travel abroad and was denied a 
pone for 214 years and was never able to get the evidence on the 
yasis of which he was denied a passport. He was merely told that 
it was denied and he testified before another committee that he could 
not get the information. He was just told to refute the charges that 
he was not eligible but he did not know what the charges were and 
never could obtain that information. 

Senator Munpr. May I inquire as to the approximate date of this? 

Senator Gruenine. I will produce that for the record. 

(The information referred to follows :) 


[From the New York Times, June 3, 1955] 


U.S. Court OrpERS NATHAN HEARING—APPEALS BENCH TELLS STATE DEPARTMENT 
How To Carry OvuT PASSPORTS INQUIRY 


(By Luther A. Huston) 


WASHINGTON, June 2.—The Federal court of appeals ordered the State Depart- 
ment today to grant a hearing to Dr. Otto Nathan on his application for a pass- 
port. The ground rules for the proceedings were laid down by the court. 

Lawyers said that this was the first time a court had ever prescribed rules for 
a State Department hearing. The order was issued in the face of the Depart- 
ment’s argument that denial of a passport and the adequacy of the facts on 
which the denial was based were the sole concern of the executive branch of the 
Government. 

The exercise of the political function of the conduct of foreign affairs entrusted 
by the Constitution to the executive branch was involved, the Department 
asserted in an affidavit filed with the court. 

Pending completion of the hearing, the appellate court ordered a stay of 
execution of the order issued yesterday by District Judge Henry A. Schwein- 
haut directing the department to issue a passport to Dr. Nathan forthwith. 

Earlier, the court, consisting of Chief Justice Henry W. Edgerton and Judges 
David L. Baselon, and George T. Washington, had compelled the Department to 
disclose some of its reasons for denying Dr. Nathan’s application. This was 
done in an affidavit by Ashley J. Nicholas, Assistant Director of the Passport 
Office. 

Dr. Nathan, a German-born economist, first applied for a passport 2% years 
ago. He pressed the application after the will of Dr. Albert Einstein, who died 
on April 18, named him as executor of the scientist’s estate. Dr. Nathan be 
came a U.S. citizen in 1939 and is a professor at New York University. 

The appellate court’s order, issued after a hearing, required that these things 
be done: 

“(1) That the Department of State accord a quasi-judicial hearing on the 
appellee’s application for a passport, with opportunity provided to the Govern- 
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ment and to the appellee to offer evidence, such hearing to be commenced on or 
pefore Tuesday, June 7, and to be concluded within 3 days unless this court 
upon application extends the time; ; 

«(2) That the hearing officer or officers render a report and recommendation, 
based on the record of such hearing, within 5 days after the conclusion of the 
hearing ; : gail, 

“(3) That the appellee be immediately furnished with a copy of such report 
and recommendation, and be allowed 3 days within which to file objections 
thereto with the Department of State; 

“(4) That within 10 days after the rendition of such report and recommenda- 
tion, action be taken by the Department of State, either granting or denying a 
passport, and a statement of such action be immediately furnished to appellee and 
to this court ; 

“(5) That if a passport is denied, the State Department immediately either 
(a) inform this court and the appellee with particularity of the reasons for such 
denials or (0) show cause to this court with particularity for any failure to 
supply such reasons.” 

When the Department has completed this procedure, the order stated, “this 
court will consider what further action on its part, if any, is necessary.” 

Dr. Nathan, the appeals court said, “‘was never accorded an evidentiary hear- 
ing or confronted with the evidence, if any, which led to the denial of a 
passport.” 

Customary State Department procedure has involved questioning by pass- 
port officials of the applicant and consideration of other information, some of 
it confidential, obtained by the Department. 

At a hearing this morning on the Department’s application for a stay of 
Judge Schweinhaut’s order, the appellate judges asked Harold H. Greene, an 
assistant U.S. attorney, the reasons for the denial of Dr. Nathan’s original 
application. 

Mr. Greene offered to supmit the answer in writing if he could obtain it 
from the Department. 

The court directed that the answer be provided today, and the affidavit of 
Mr. Nicholas was later filed. It set forth these reasons: 

Dr. Nathan was a member of the Communist Party in Germany before 
1953. 

He was affiliated with the Civil Rights Congress, an organization listed by 
the Attorney General as subversive. 

He attended a Communist-organized peace conference in Poland in 1948. 

He was a sponsor of the scientific cultural conference for world peace in 
New York in March 1949, which was sponsored by the world Communist 
movement, 

Dr. Nathan was known to have associated with Communists and with officials 
of Iron Curtain countries. 

He refused to answer questions regarding conversations with representa- 
tives of Communist nations. 

He refused to answer questions regarding his association with alleged Com- 
munists. 

Mr. Nicholas said that other information had been considered that could 
not be disclosed for security reasons. 

One of the things taken into consideration in denying the Nathan pass- 
port, Mr. Nicholas said, was that some Americans who had traveled abroad 
had carried on espionage and revolutionary propaganda activities on behalf 
of the Soviet Union. 

Dr. Nathan has said that he wants to attend a July 11 meeting at Bern, 
Switzerland, to consult with scientists on releasing Dr. Einstein’s unpublished 
manuscripts. 

{From the New York Times, June 7, 1955] 


Dr. NATHAN WINS Passport BATTLE—But Strate DEPARTMENT Avoips Court 
SHOWDOWN ON POLICY ON TRAVEL APPLICATIONS 


WASHINGTON, June 6.—The State Department granted Dr. Otto Nathan to- 
day the passport he had applied for 2144 years ago. 

_The Department thus avoided a possible court test of its passport-applica- 
tion procedures. The Federal court of appeals had ordered the Department 
to hold “quasi-judicial” hearings on the application beginning tomorrow. 
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The court prescribed rules for the hearings. It said it would consider “further 
action” afterward. 

Leo A. Rover, U.S. attorney, asked the court today, however, to dismiss the 
case on the ground that it now was moot. He announced that the acting Se 
retary of State, Herbert Hoover, Jr., had approved the application on the ree. 
ommendation of the Department’s Board of Passport Appeals. 

Mr. Rover emphasized that the Department adhered, nevertheless, to its stanq 
that the issuance of passports was a “discretionary executive function cop. 
fided exclusively to the judgment of the Secretary of State.” 

He said Dr. Nathan should have gone to the Board of Passport Apppeals 
when the Passport Office had rejected his application. 

The State Department had been ordered by District Judge Henry A. Schweip. 
haut to grant the Nathan passport forthwith. The court of appeals last Thurs. 
day ordered a stay of execution of the order. It directed the State Depart. 
ment to hold the hearings. 

Dr. Nathan is a German-born scientist who became a U.S. citizen in 1939, 
He had pressed for action on his passport application after the will of Dr. A}. 
bert Einstein, who died on April 18, named him as executor of the scientist's 
estate. 

Dr. Nathan, a professor at New York University, said he wished to attend 
a July 11 meeting at Berne, Switzerland, to consult with scientists On releasing 
Dr. Einstein’s unpublished manuscripts. 

The State Department had said only last week that granting Dr. Nathan 
a passport would not be in the best interests of the United States. It charged 
he had been a member of the Communist Party in Germany before 1933 and had 
associated with alleged Communists. 


STATEMENT BY NATHAN 


In New York yesterday Dr. Nathan issued the following statement: 

The State Department’s action of today in issuing a passport to me vindicates 
the fundamental right of every American citizen to travel. It is bound to estab- 
lish a precedent in the case of hundreds of others denied the right to travel 
under the previous State Department regulations. 

I only regret that it required the orders of two Federal courts which threat- 
ened to hold the State Department in contempt before I was issued the passport, 
which should have been issued 2% years ago. 

It has been the position of my lawyers and myself ever since the beginning of 
this case that the issuance of a passport cannot be made dependent upon political 
standards. The irrational character of political standards is shown by the 
fact that 3 days ago the State Department filed an affidavit in the court of ap- 
peals stating its conclusion that “it would be contrary to the best interests of the 
United States’ to issue a passport to me. Today, I was issued one. 

The action also shows the importance of compelling the State Department to 
support its “allegations” by evidence in an open hearing. Since there was no 
such evidence the Department was unable to face a hearing ordered by the 
court of appeals and preferred to issue the passport. What better proof could 
there be of the arbitrary passport policy from which we have suffered for 10 
years? 


[From the Department of State Bulletin, June 27, 1955, p. 1050] 


Otto NATHAN PASSPORT CASE 


(Press release 322 dated June 6) 


The following memorandum by the U.S. attorney was filed with the US. 
court of appeals on June 6: 

The Acting Secretary of State having referred the passport application of 
Otto Nathan to the Board of Passport Appeals for review and recommendation 
and having received the report and recommendation of that Board, advises the 
court that the application of Otto Nathan for a passport has been approved and 
the passport has been issued. 
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In making this decision the Department of State adheres to the position 
previously taken by the Government in defense ot this action and strongly 
asserts that the issuance of passports is a discretionary executive function con- 
fined exclusively to the judgment of the Secretary of State. 

Review procedures by the Board of Passport Appeals have been established by 
regulation since January 9, 1954. These procedures were specifically made 
available to the applicant by letter dated April 18, 1955, signed by Loy W. 
Henderson, Deputy Undersecretary of State, and Nathan declined to avail 
himself of such procedures. These procedures have been available to Nathan 
under existing regulations at all times since the denial of his original applica- 
tion on July 8, 1954. 

Senator Munpr. In 1956 Mr. Chairman, they made great changes 
in that. I simply wanted to get the date to see whether it was prior 
to that. 

Senator GruENING. Now on the question of confrontation, that is 
an issue which a good many people feel very strongly about. A man 
who is denied a passport gets what could be to put it mildly, a very 
“black eye.” He is almost like a man who has been sentenced for 
some offense and has a jail record. It is not quite that bad but it is 
pretty bad, and damaging. 

He is denied a passport on the ground that he can’t be trusted to go 
abroad. Now do you believe that he should be denied the right to 
confront the witnesses who make these charges against him? 

Senator Munpr. I agree, Mr. Chairman, with the FBI in their 
position that our whole body of national security legislation, and in- 
ternal security safeguards would be jeopardized by a blanket right 
to conform to join in cases relating, as these do, to national security. 

The FBI has held to its right to protect confidential files on security 
cases that to do less than that would jeopardize internal security. We 
have provided that in our internal security acts so far as employees 
are concerned. It is the customary eeveodhivs which is followed. I 
think it would be no different in this case, and these deal with security 
cases, then it would be with some question in the case of loyalty in 
some delicate or strategic or sensitive spot in Federal employment. 

Senator GruentNa. I think that as we proceed with this investiga- 
tion we should have from the State Department or from the Depart- 
ment of Justice some specific examples of what type of information 
would be such that the man or woman or person accused could not be 
confronted with witnesses. 

Senator Munpr. We can put that in the testimony. The Depart- 
ment of Justice, specifically the FBI, has testified before congressional 
committees over and over again in the last two decades on that point, 
and as to their reasons for it, necessary protection of their informants 
and especially their undercover agents. 

In security cases this is the type of work which is done by under- 
cover agents, by people who have been put into the underground ap- 
paratus incognito by the FBI, and obviously to produce one of those 
as a witness during the period of confrontation is to destroy the 
mechanics of this process. 

Senator GruENtING. In one of the other bills, S. 2287, the Fulbright 
bill, one of the reasons for denying a passport on page 6 would be 
a person who— 

Senator Munpr. This is S. 2287, Mr. Chairman. 
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Senator GRUENING. S, 2287: 


_A person who would be considered likely to transmit without proper authority 
highly classified secrets of the United States. 

Now that is a very puzzling provision to me because it seems to 
me if a person were of a character so that he would be suspected, if 
given a passport, of transmitting these secrets, he should, I feel, not 
be in the position to have these secrets in the first place. If he 
were working at some atomic energy plant, for instance, in some ip- 
stitution where highly important secret processes were being worked 
out, and he was suspect, he should not be there. Should we clamp 
down upon him only just at the moment he is going abroad? Second 
if there is danger of his transmitting his secrets abroad couldn’t he 
transmit them just as well to the Russian embassy right here jn 
Washington ? 

Senator Munpr. I think the point the chairman overlooks is the 
fact that the man getting the passport need not be the man working 
at Los Alamos or at Huntsville, Ala. He can be the intermediary. 
For example, in the notorious case of Alger Hiss, the intermediary 
was a man not employed by the Government at all. The transmitter 
was Whittaker Chambers, who made the contact between Hiss in the 
State Department and the espionage apparatus run by the Com- 
munists, 

Now if they were likely to believe in a case like Chambers that he 
was going to carry these messages ferreted out of the State Depart- 
ment by Hiss and his associates directly to Moscow, then I suppose 
they would deny him a passport. This is not my bill but Senator 
Fulbright’s but, as I say, I like my language better because I think 
it is more specific. It is hard for me to envision how any individual 
can look at another individual and say he is likely to transmit mes- 
sages. He can look at the other individual’s record and find that he 
is a known Communist, it follows ipso facto he is likely to transmit 
messages or secrets or information abroad. 

I would identify him by his conviction, by his belief and his asso- 
ciation, and by his membership in an underground apparatus rather 
than on what I think he thinks. 

Senator GruenineG. Couldn’t such a man, if he were the bearer of 
highly classified secrets, transmit them right here in Washington, the 
Embassy, or go to Mexico where he would have no difficulty in leaving 
to travel abroad. 

Senator Munpr. I think it depends upon the nature of the secret. 
If you have a secret dealing with some highly technical develop- 
ment, you can’t just give it to any “stumble bum” in the Russian Em- 
bassy. You have got to find yourself an associate who talks the 
nomenclature of the scientists. I think I could have an atomic scien- 
tist whisper secrets in my ear all week and I couldn’t transmit it to 
anybody intelligibly. So I think that there are times when, to convey 
certain types of information, you have got to find a man who has the 
comprehension of what you are talking about. It might or might not 
be easy to do. 

I think it is possible. But I think that we should not encourage it 
and make it easy. The transmittal of the kind of secrets that are of 
great concern today in a period of rapidly changing technology are 
those in the fields of electronics, missiles, nuclear matters, and things 
of that type. 
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Senator GRUENING. Section 402(a). 

Senator Munpr. We are back to my bill ? 

Senator GruENING. Yes, we are at section 402(a). I didn’t mean 
to depart from your bill, but I think that the intent of these pro- 
yjsions are similar, and it would undoubtedly be a part of your pur- 
jose, if there were a category of people who were in danger of trans- 
mitting this, they would be so defined. They are not so defined in 
your bill then that certainly would be a justifiable category to with- 
hold a passport from them. ; ee 

Senator Munpr. Yes. I defined them by their affinity and affiliation 
with the Communist Party. I can see what Senator Fulbright is driv 
ing at. I am not the “Devil’s Advocate” for S. 2287 because I don’t 
believe it is quite as sound an approach as the one I have in S. 2095. 

Senator GRUENING. 402(a) reading: 

There is hereby established in the Department of State a Passport Review 
Board (hereinafter referred to as the “Board’) which shall be composed of 
five members to be appointed by the Secretary. No person appointed to the 
Board shall be connected in any way with the Service. The Secretary shall, at 
the time of appointment, designate one member to serve as Chairman. The 
Board may, with the approval of the Secretary, appoint such clerical and tech- 
nical assistants as it may require. 

These members of the Board are appointed by the Secretary. Isn’t 
it possible to have kind of a one-sided procedure here? Is it likely 
that a Passport Review Board appointed by the same man under 
whose overall jurisdiction a passport is denied will reverse his 
findings ¢ 

Senator Munpr. I don’t quite think so, Mr. Chairman. Of course, 
anything is possible. If you attribute sufficient wickedness to human 
beings, our whole system is breaking down. 

Senator GruENING. No, I am simply attributing human nature to 
human beings. 

Senator Munpr. The wrong and seamy side of human nature, be- 
cause you have got a Secretary of State who is a pretty responsible 
“ouy” regardless of whether he is a Democrat or a Republican. He 
has a great many things in which we have to trust him. All he does 
here is to pick out a board of five members, none of whom can be 
connected with the Service. He is very remotely connected with the 
Service. He exercises this under a Deputy Under Secretary some- 
where down the line, whether Mrs. Shipley, Frances Knight, or “Joe 
Bloke,” who is running the Passport Service. 

I would not say it’s impossible for the Secretary to connive by find- 
ing five individuals whose sole job in life was to try to cover up 
mistakes for the Passport Service. That would be possible, but I 
think it would be highly improbable and very unlikely to happen. 

Senator GruENING. Isn't it likely? Would they be personnel in the 
State Department ? 

Senator Munpr. I would think not. They are in the Department. 
But this is not the court of last appeal. 

Senator Gruenina. No, but it is an important court. 

Senator Munor. First you go to the Passport Service. You can 
then go through this Board if you care to. You can take up the 
appeal proceedings set out specifically and for the first time in 
S. 2095 giving the applicant a legal right to go through the appeals 
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procedure and to court. Now these people, if they engage in this kind 
of chicanery—— 

Senator GruENING. I wouldn’t call it chicanery. 

Senator Munpr. What should we call it? Connivance? 

Senator Gruentnc. No, I think it would be just a natural result of 
deriving your authority from the same source. I can only speak from 
my own experience in the bureaucracy. I worked for a number of 
years in the Department of the Interior. ; 

Don’t try to put a bad name on it, whatever it is—kind of a sym- 
pathetic understanding or camaraderie within the Department, or 
esprit de corps. 

My experience has been that a department executive pretty much 
wants his way, and if on a lower level a certain finding is made and 
the appeal goes to the higher level to persons appointed by the same 
authority, the chances of a thoroughly objective and impartial find- 
ing are not too great. 

Senator Munpr. I provide against that. 

Senator Gruenina. Well, that is pretty late by the time its gets to 
court. 

Senator Munpr. If you have them engaging in this kind of activity, 
they do it in a goldfish bow] subject to the review of the court, subject 
consequently to the exposure of their fallacies and their ineptitudes if 
they display them by a coverup procedure. 

This is standard operating procedure, as the Senator knows, in other 
Government departments. I don’t know how you would create a 
board functioning in Government without having somebody in Gov- 
ernment participate in its creation. 

Senator Gruentna. I will tell you how you could. You could 
specify they would not be taken from the State Department and 
that they would be subject to confirmation by the Senate. 

Senator Munpr. I don’t think that would eliminate the problem. 

Senator Grugenina. No, though I think it would tend to lessen the 
dangers. 

Senator Munpr. You would create a board of that kind, but then 
you have something that I think is tantamount to a substitute for the 
court. The court is the independent agency that we use. 

Senator GruENING. By the time we get to court the man who has 
been denied a passport, and feels, unjustly so, has been subjected to 
quite an ordeal in time and effort, financially, and psychologically. 
He should have the greatest opportunity to secure justice at the earliest 
possible moment and at the lowest possible level. Now, if after he 
has been refused a passport by the Passport Office and then by the 
teview Board and then feels that he has been so wronged that he has 
to go to court, he has already suffered considerable damage. 

I would like to protect him at the first appeal level. 

Senator Munor. I think you have it here, unless you attribute to 
human nature that which I am unwilling to attribute. Now, this 
group which wrote “Freedom To Travel,” which we are gradually 
putting into the record a paragraph at a time has commented 
on this matter of the independent status of the Passport Board of 
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They state at page 76: 

The committee has concluded that a hearing body to review tentative denials 
of passport applications by the Passport Office is properly located in the Depart- 
ment of State. 

Now, we repose confidence in the Department of State in this trick 
old world, with a great many decisions which it seems to me are wins 
more significant to all citizens than this particular one, and if we are 
going to believe the temptation simply to cover up on the top is as 
great as the Senator fears, | am afraid we are heading for rough sail- 
ing, because I just deny that human nature is that frail or that fickle, 
and I don’t believe that a passport review board is simply going to be 
an OK course for mistakes which conceivably can be made y the 

assport service. 

I think they are going to recognize their responsibilities, they are 
going to live up to them, and if they don’t after they have been rapped 
on the knuckles in public by a court of law in public a couple of times, 
I think they are going to reform. 

Senator GruEeNING. What would you think of having assigned an 
attorney who would be in the position of a public defender? 

Your bill provides that people may have counsel of their own, but 
might it not be useful to have someone there who would be prepared 
to present the case of the applicant not at his own expense but at the 
Government’s ¢ 

Senator Munpr. I wouldn’t seriously resist that if it is the opin- 
ion of Congress that that should be done. I would have no objection 
to that. 

Senator GruEentnea. I think it would give a certain assurance that 
this was not—I don’t want to call it a railroading proposition be- 
cause I don’t want to imply that—but I do think that there is a cer- 
tain human and bureaucratic danger that if the wheels start to roll 
in one direction they are very apt to continue to roll with increasing 
momentum, and that once you have an adverse verdict from a lower 
body, you are apt to get one from the higher one. Up to this time the 
man merely had his own say-so against maybe some unknown inform- 
ers, and some decisions that are made without his full understanding, 
and I think it would be very useful at that point to have an appointee 
who would have the function of presenting the case for those who had 
been denied passports. 

Senator Munpr. As I say, if it was the considered judgment of 
Congress that they want to get into what might be a precedent-mak- 
ing move in that direction, I certainly would have no objection to it. 

think justice should be equally available to the rich as to the poor, 
and it is conceivable that some poor individual otherwise might not be 
able to carry his appeal up. 

I would have no objection to that, if in the give and take of the 
hearings and discussion there are not problems connected with that 
which I do not envision at this time, not being a lawyer. 

Senator GruENING (reading) : 

(b) Any person who has been denied a passport after a hearing under section 
401 may, within 60 days after notification of such denial, file with the Board 
a petition to review the decision resulting in such denial. Any petition duly 
filed hereunder shall be promptly granted by the Board and a time for a hearing 


of the matter shall be set at the earliest practicable date. Upon the granting 
of any such petition the Board shall notify all parties in interest of the time set 
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for hearing, and upon receipt of such notice the Director shall cause the 
record upon which the order of denial was based to be filed with the Board. 


That is procedural. That is pretty much what we do now, is it not? 

Senator Munpr. That is correct, but it 1s not permanently fixed by 
statute. 

Senator GruENING (reading) : 


(c) Proceedings before the Board shall be in aecordance with regulations 
prescribed by the Board, with the approval of the Secretary, which regulations 
shall include the following requirements: 

(1) The petitioner shall have the privilege of being represented by counsel, 

(2) The petitioner shall have a reasonable opportunity to present all in- 
formation relevant and material to his case, including testifying in his own 
behalf, presenting witnesses, and offering other evidence. If any witness whom 
the petitioner wishes to call is unable to appear personally, the Board may in its 
discretion accept an affidavit by him or order that his testimony be taken by 
deposition. Such deposition may be taken by any person designated by the 
Board and such designee shall be authorized to administer oaths for the pur- 
pose of any such deposition. 

(3) A complete transcript shall be made of proceedings before the Board, and 
such transcript shall constitute a permanent part of the record of any such 
proceedings. Upon request the petitioner or his counsel shall be furnished a 
copy of the transcript and each witness shall have the right to inspect the trans- 
script of his own testimony. 

(4) Attendance at hearings before the Board shall be restricted to such 
persons as may be concerned with the case under consideration, including the 
petitioner, his counsel, the witnesses, and the official stenographers. Witnesses 
shall be present only while actually giving testimony. 

(5) The petitioner may, at any time during the proceedings, address a request 
in writing to the Board for such additional information or explanation as may 
be necessary for the preparation of his case. The Board shall pass promptly 
and finally upon any such request and advise the petitioner of its decision. 

Then we come to subsection (d) of section 402: 

(d) In proceedings under this section the Board may administer oaths, pre- 
sent and receive evidence, and interrogate, examine, and cross-examine the pe- 
titioner or witnesses. It shall be the duty of the Board to assure the petitioner 
of a complete and fair consideration of his case. In determining whether there 
is substantial evidence supporting the denial or revocation of a passport, the 
Board shall consider the entire record and such information of the type de- 
scribed in section 404 of this title as it may have received. The Board shall 
take into consideration the inability of the petitioner to challenge information 
of which he has not been advised in full or in detail, or to attack the credibility 
of information which has not been disclosed to him. Formal rules of evidence 
shall not apply in proceedings under this section; except that reasonable re- 
strictions shall be imposed by the Board as to the relevancy, competency, and 
materiality of evidence introduced in the proceedings. 

Senator Muskie. Mr. Chairman, may I ask a question ? 

Senator GrRUENING. Senator Muskie. 

Senator Muskir. Senator Mundt, I note that the Board has the 
right to cross-examine the petitioner or witnesses but does the peti- 

tioner have the right to cross-examine as well ? 

Senator Munpr. Except insofar as you have got to protect the type 
of informants who bring this information in. Their identity cannot 
be disclosed. He has the right to read the evidence and question the 
validity and so forth, but so far as questioning an informant or a 
witness for the Government who is an undercover agent, of course he 
could not. 

Senator Muskie. But if the witness appears and makes a statement 
and the Government is allowed to cross-examine him, why should not 
the—— 
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Senator Munpr. The reason that the lawyer for the applicant could 
not be assured the right to cross-examine witnesses, as I say, is because 
in cases involving security your witnesses are not just people drawn 
in from the general public, but are uually people who are members 
of the FBI or perhaps the CIA, the Secret Service. They are usually 
undercover people. If you brought them up in front of an attorney, 
then you have destroyed their effectiveness. That is why that is not 

rovided. 

Senator Muskie. But we are speaking of actual witnesses, not 

eople who, for some security reason, do not testify. 

Senator Munpr. With that sole exception I would have no objec- 
tion to their having the right to cross-examination of Government offi- 
cials or operate in the open, for example. I don’t think the Senator 
would want to destroy the efficacy of our security mechanism by 
bringing the people up and exposing the procedures of investigation. 

Mr. Reynorps. In that case any Communist could apply for a pass- 
port whether he wanted one or not. He might also have no intention 
of traveling abroad, in order to have access to the source of informa- 
tion that would divulge to him such sources to which he should not 
otherwise have access, and which might involve security aspects. 

Senator Munpr. That’s right. 

Senator Muskre. I appreciate the limitations that are involved, but 
it seems to me there is an area here— 

Senator Munpr. Let me say this. Within the limitations of in- 
ternal security I would be glad to cooperate in any other language 
which can be added which you think would strengthen the hands of 
the applicant to get a fair hearing. 

Senator Grueninc. I think we could insert here language which 
would say that the applicant or his attorney would have the right 
to cross-examination of witnesses present. 

Senator Munpr. Within the limitations of our national security, 
something of that kind. 

Senator Grugenine. If the applicant then started questioning the 
witness and the witness then said, “I decline to answer,” the applicant 
is rather limited in his defense. 

Senator Munpr. No, the difficulty is disclosure of the witness. 

Senator GruENING. I am talking for the moment of witnesses who 
are present. 

Senator Munpr. Who might be present? Who might be there in 
person ? 

Senator GruENING. Yes. 

Senator Munpr. We provide for that by putting in “witnesses shall 
be present only while actually giving testimony.” 

Senator Gruenine. And while being cross-examined. 

Senator Munpr. Within the limitations of national security. 

Senator Grurentine. This section says: “Witness shall be present 
ony while actually giving testimony,” and I would suggest adding 
there “and while being cross-examined.” 

Senator Munpr. To which I would not object if you added “insofar 
as the limitations of national security permits.” 

Senator GruENinG. That is its implication, is it not? 

Senator Munpr. No, because your witness might very well be, and 
frequently is, an employee of one of our investigative agencies who 
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operates underground, incognito. Nobody knows he is a member 

of a Communist cell. He is put there, for example, by the FBI. After 

he testifies he has destroyed not only his function but, as Mr. Reynolds 

points out, would give the Communists a perfect way in which to lift 

the lid of our whole effort to penetrate the Communist apparatus, 
Senator GrureNine. Here your bill says: 


Witnesses shall be present only while actually giving testimony. 


Senator Munpr. That’s right. 

Senator GruENING. A witness gets up and says, “This applicant js 
a crook. I saw him steal $5 out of the till.’ And then he vanishes. 
You mean to say that the witness hasn’t the right to ask him when and 
where he saw this? 

Senator Munpr. There is no objection whatsoever to having the 
witness cross-examined, as I say, within the limitations of national 
security. But take a witness like Mr. Philbrick operating at the time 
he has as an undercover agent, I know the Senator would not, and 
neither would I, say that he has to identify himself. 

Senator Grueninc. Your language seems to be very specific that 
an adverse witness can come in, testify, and then vanishes. 

Senator Munpr. Senator Muskie brought up the point about cross- 
examination. I have no objection to amending the language, to pro- 
vide for cross-examination with the restrictions which apply in all 
other procedures of this type, insofar as the national security permits. 

Senator Gruenine. The language that I propose would not be ap- 
posite to your point. The point is that I think your witness should 
stay long enough until such information as he can give can be cross- 
examined and if necessary reviewed. I think apart from the question 
of not revealing information that is classified, we should add there 
“witnesses shall be present only while actively giving testimony and 
during cross-examination.” 

Senator Munpr. Insofar as the national security permits. That 
depends on the nature of the witness. 

Senator Gruentna. That is covered elsewhere. 

Senator Munpr. If the witness happens to be an undercover agent, 
then if you put in here he shall be present while giving testimony and 
subject to cross-examination by an attorney for a Communist, then 
you have destroyed the efficacy of the procedure. 

Senator Gruenina. I am not assuming that he is an attorney for 
a Communist. I am assuming he is an attorney for a passport appli- 
cant. We do not condemn anybody under our system until they 
are found to be guilty. 

Senator Musxre. Mr. Chairman, I think it might be well at this 
point to read into the record the provision of S. 2287, the Fulbright 
bill, on this point which is found in section 302, subsection 3. It 
reads: 

The Secretary of State shall establish and make public rules which accord 
to every individual in proceedings before the Board the following rights. 


Then subsection (3) : 


To examine all documentary evidence including all confidential data intro- 
duced against him and to cross-examine the sources thereof; to cross-examine 
all witnesses, including confidential informants, appearing against him. 
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Senator Munpr. I would much rather have no passport legislation 
whatsoever than to have something which would destroy, as I think 
that must in operation, the whole protective mechanism of the CIA, 
the FBI, of the Secret Service and of all of the other investigative 
agencies of our Government. ya 

To examine the confidential information including the confidential 
informants, I would much rather abandon ship on all passport leg- 
‘slation than to have such a departure from what I consider to be 
essential security in the kind of world in which we live. 

Senator GrueniNG. We also must protect the constitutional rights 
of our citizens. 

Senator Munpr. They are safeguarded. 

Senator Gruentne. Now, further in Senator Fulbright’s bill on 
page 7, we have, in section 205 : 

Upon denial of an application for a passport, upon revocation of a passport 
or upon any other adverse action taken on an individual basis with respect 
to a citizen’s right to receive or use a passport, the applicant for a holder of 
the passport shall be informed in writing of the specific reasons for the adverse 
action, shall be afforded a detailed statement of the information including 
the source thereof upon which this action is predicated and shall be informed 
in detail of his rights to administrative and judicial review. 

Senator Munpr. We provide that too almost identically with the 
sole exception that we protect the security machinery of government, 
on page 9 of my bill, section 401, I state: 

Before any application for a passport shall be tentatively denied, the Director 
shall, within 60 days after receipt of the completed application, give notice 
in writing to the affected person setting forth clearly and concisely the reasons 
for the proposed denial. 

I don’t quarrel with the Fulbright language except when it dips 
into the security mechanism of government. 

Senator GRUENING. It seems to me that we are not hitting exactly 
on the same target. My suggestion would be that your sentence in 
the third line, page 12 “Witnesses are present only while actually 
giving testimony” that you add the words, “and during cross-exam1- 
nation.” That would not preclude this witness saying “This is in- 
formation I cannot give you because it is classified” but he still would 
bethere. Under your wording he can just vanish. 

Senator Munpr. I think we differ primarily, Mr. Chairman, in our 
interpretation of the word “testimony.” To me testimony is simply 
not affirmative testimony. Testimony includes answers to the ques- 
tions propouned in cross-examination. I have no quarrel whatsoever 
With cross-examination all the way through except, as I have said, 
when dealing with confidential informants and disclosures which 
would be inimical to the security machinery of our Government. 

Senator GrurninG. The record will show that you include in this 
sentence, in this word “testimony” such testimony as is given after 
his original testimony under cross-examination. 

Senator Munpr. That’s correct, with the sole exception or reserva- 
tion that I have made regarding confidential information. 


Senator Gruenrne. We had gotten down to section (e) : 


(e) Upon the conclusion of a proceeding under this section, the Board shall 
transmit its findings and recommendations to the Secretary. Upon the basis 
of such findings and recommendations, and after review of the entire record, 
the Secretary shall affirm or reverse the action resulting in the denial or revo- 
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cation of passport. The decision of the Secretary shall be final and the pet. 
tioner shall be promptly notified in writing. 

(f) The U.S. District Court for the District of Columbia shall have juris. 
diction to review any final determination of the Secretary of State under this 
title to determine whether there has been compliance with the provisions of 
this act and of any regulations issued thereunder. In any such proceedings 
the court shall have power to determine whether any findings which are stateg 
to be based upon the open record are supported by the evidence contained in that 
record, or, in the case of a résumé of evidence which was not made a part of 
the open record in conformity with section 401 of this title are supported by 
the résumé of such evidence. ; 

Now do I understand from that that the district court cannot look 
into the facts but can merely review whether the State Department in 
its three levels, that is the first hearing officer, the Passport Review 

Board, and the Secretary, has adhered to its own regulations? 

Senator Munopr. I think not, because I think the sentence— 
in any such proceeding the court shall have power to determine whether any 
findings based on the open record are supported in the record— 
would preclude the assumption the chairman just made. 

Senator Grurnina. Do you think that this would furnish adequate 
protection to someone who conceivably has been unjustly charged! 
There have been informers who are not always correct in their in- 
formation. There have been misinformers. There have been grudges 
and various things of that kind. 

Do you think that this board of review furnishes adequate protec- 
tion ? 

Senator Munpr. I think with the board of review, with the deter- 
minations by the Secretary of State and with the procedures of the 
district court of the United States, that unless we assume that the end 
result of a court procedure is injustice rather than justice, that we 
would have to assume that the applicant has been given a fair and 
honest opportunity to get a passport. 

Senator Gruenine. The U.S. Court for the District of Columbia 
then would be the final court of review ? 

Senator Munpr. I suppose, not being a lawyer—I think you area 
lawyer 

Senator Gruenina. No, I am not. 

Senator Munpr. I would assume any decision of the court of the 
District of Columbia is subject to appeal. 

Senator Grueninc. You can appeal it? 

Senator Munpr. I would assume automatically that the appellate 
procedure would have to apply as in any other case. 

Senator Gruenrne. To the circuit court and then the Supreme 
Court. 

Senator Munpr. That’s correct. 

Senator GruenrinG. The question is raised whether this would bea 
trial de novo. Under what proceedings would the applicant who had 
been denied a passport get this before the Supreme Court 

Senator Munpr. This in the district court case would be a review. 
He could bring it in under his legal rights to have a review made of 
the determinations. After that the appellate procedures would fol- 
low. Also the applicant could go into a Federal court at any stage 
of the administrative proceedings and file an action, which would 
initiate a trial de novo. 
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Senator GRUENING. Maybe that should be spelled out in somewhat 
more detail. [Reading:] 

Section 403. Except for action taken by reason of none itizenship or action 
taken under the provisions of section 304 of this act, the provisions of section 
401 and 402 shall apply in any case where the person affected takes issue with 
the action of the Secretary in granting, issuing, limiting, extending, renewing, 
or revoking, or in any other fashion or degree affecting the ability of such per- 
son to receive or use a passport. 

Senator Munpt. We discussed that earlier. 

Senator Gruenina. Yes. [Reading:] 

Section 404. Nothing contained in this title shall require the disclosure of 
information affecting the national security, or of investigative sources or methods. 

Who, Senator Mundt, is going to be the judge as to what informa- 
tion the disclosure of which would affect the national security ? 

Senator Munpr. The record is clear on that. The investigating 
agencies, and I would include the Department of Justice and the FBI 
can judge what they should disclose and not disclose, and the proce- 
dures in the district court and the Supreme Court in the appellate 
procedures determine the validity of their conclusions. 

Senator GRUENING (reading) : 


TITLE V—AMENDMENTS TO TITLE 18, UNITED STATES CODE 


Sec. 501. (a) Chapter 75 of title 18, United States Code, is amended by add- 
ing at the end thereof a new section as follows: 

Sec. 1547. Travel without passport or in countries in which passport is not 
valid; failure to surrender passport. 

Whoever, being required by law to have a passport issued under the authority 
of the United States for the purpose of travel in or to a foreign country, shall 
knowingly (1) travel in or to such country without a passport duly issued under 
such authority, or (2) travel in or to a country with respect to which such pass- 
port is not valid; or 

Whoever, holding a passport issued under the authority of the United States 
which has been tentatively or finally revoked, shall refuse upon proper demand 
to surrender the same— 

Shall be fined not more than $1,000 or imprisoned not more than 1 year, or 
both. 


These are technical amendments ? 

Senator Munpr. And some are repealing certain sections. When 
we get to title VI, we have to repeal certain statutes. 

Senator Gruenine. Title V? 

Senator Munpr. Title V is a little different, starting with line 16. 

Senator GRUENING. Section 501 (a) ? 

Senator Munpr. That is the enforcement. 

Senator GruENING. That is new ? 

Senator Munpr. That is new; yes. One of the difficulties that has 
plagued the State Department now is its inability to recapture or re- 
voke a passport which has been issued. This specifically sets up a 
penalty to implement the intention of those provisions of the act 
which empower the State Department with that authority. 

Senator GrueNnING. At present there is no compulsion to return a 
passport ? 

Senator Munpr. No way in which they can enforce it. 

Mr. Reynotps. The question is that when a person pays a fee and 
obtains a passport, does the passport belong to the indiv idual who has 
paid for it or does it belong to the United States? As far as the staff 
has been able to ascertain, there is no clear decision of the legal status 
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of the passport, or as to what the respective rights of the individual] oy 
the Government are in such cases. 
Senator GRUENING (reading) : 


(b) The analysis to chapter 75 of title 18, United States Code, is amendeg by 
adding at the end thereof a new item as follows: 

1547. Travel without passport or in countries in which passport is not valiq: 
failure to surrender passport. 


Senator Munpr. That isa technical amendment. 
Senator GruEeninG. Then: 


TirLeE VI—LAws REPEALED: EFFECTIVE DATE 


Sec. 601. (a) The following acts or parts of acts and all amendments thereto 
are repealed : 

(1) Sections 1, 2, and 3 of the act of July 3, 1926 (22 U.S.C. 211a, 217a, 214a). 

(2) Sections 1, 2, and 4 of the act of June 4, 1920 (22 U.S.C. 214, 215, 216). 

(3) Section 1 of title IX of the act of June 15, 1917 (22 U.S.C. 213). 

(4) Sections 4076 and 4077 of the Revised Statutes (22 U.S.C. 212 


+ hams 218). 
I think we should have in the record at this point the inclusion of 
those sections which we are now repealing. 
(The sections referred to follow :) 


22 U.8.C. Zita 
21lla. Authority to grant, issue, and verify passports. 

The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued, and verified in foreign countries by diplomatic representa- 
tives of the United States, and by such consul generals, consuls, or vice consuls 
when in charge, as the Secretary of State may designate, and by the chief or 
other executive officers of the insular possessions of the United States, under such 
rules as the President shall designate and prescribe for and on behalf of the 
United States, and no other person shall grant, issue, or verify such passports. 
(July 3, 1926, ch. 772, sec. 1, 44 Stat. 887.) 


22 U.S.C. 217a 


217a. Validity of passport or visé; limitation of time; renewal; charge for 
original passport. 

The validity of a passport or passport visé shall be limited to a period of two 
years: Provided, That a passport may be renewed under regulations prescribed 
by the Secretary of State for a period, not to exceed two years, upon payment 
of a fee of $5 for such renewal, but the final date of expiration shall not be more 
than four years from the original date of issue: Provided further, That the 
Secretary of State may limit the validity of a passport, passport visé, or the 
period of renewal of a passport to less than two years: Provided further, That 
the charge for the issue of an original passport shall be $9. (July 3, 1926, ch. 
772, sec. 2, 44 Stat. 887; July 1, 1930, ch. 782, 46 Stat. 839; May 16, 19382, ch. 
1932, ch. 187, 47 Stat. 157.) 

22 U.S.C. 214a 
214a. Fees erroneously charged and paid ; refund. 


Whenever a fee is erroneously charged and paid for the issue of a passport 
to a person who is exempted from the payment of such a fee by section 214 of 
this title, the Department of State is authorized to refund to the person who 
paid such fee the amount thereof, and the money for that purpose is authorized 
to be appropriated. (July 3, 1926, ch. 772, sec. 3, 44 Stat. 887.) 


22 U.S.C. 214 


214. Fees for passport; persons excused from payment. 


There shall be collected and paid into the Treasury of the United States 
quarterly a fee of $1 for executing each application for a passport and $9 for 
each passport issued to a citizen or person owing allegiance to or entitled to 
the protection of the United States: Provided, That nothing herein contained 
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shall be construed to limit the right of the Secretary of State by regulation to 
authorize State officials to collect and retain the sum of $2 as the fee for execut- 
jng an application for a passport: And Provided further, That no fee shall be 
collected for passports issued to officers or employees of the United States 
roceeding abroad in the discharge of their official duties, or to members of 
their immediate families, or to seamen, or to widows, children, parents, brothers, 
and sisters of American soldiers, sailors, or marines, buried abroad whose 
journey is undertaken for the purpose and with the intent of visiting the graves 
of such soldiers, sailors, or marines, which facts shall be made a part of the 
application for the passport. (As amended Feb. 10, 1956, ch. 31, 70 Stat. 11.) 


22 U.S.C. 215 


915. Fees for visé of alien’s passport. 

There shall be collected and paid into the Treasury of the United States 
quarterly a fee of $1 for executing each application of an alien for a visé and 
¢9 for each visé of the passport of an alien: Provided, That no fee shall be 
collected from any officer of any foreign Government, or members of his im- 
mediate family, its armed forces, or of any State, district, or municipality 
thereof, traveling to or through the United States. (June 4, 1920, ch. 223, Sec. 
2, 41 Stat. 750. 

22 U.S.C. 216 


916. Return of fees on refusal to visé. 

Whenever the appropriate officer within the United States of any foreign 
country refuses to visé a passport issued by the United States, the Department 
of State is authorized upon request in writing and the return of the unused 
passport within six months from the date of issue to refund to the persons 
to whom the passport was issued the fees which have been paid to Federal 
officials, and the money for that purpose is appropriated and directed to be 
paid upon the order of the Secretary of State. (June 4, 1920, ch. 223, Sec, 4, 41 
Stat. 751.) 

22 U.S.C. 213 
918. Application for passport. 

Before a passport is issued to any person by or under authority of the United 
States such person shall subscribe to and submit a written application duly veri- 
fied by his oath before a person authorized and empowered to administer oaths, 
which said application shall contain a true recital of each and every matter 
of fact which may be required by law or by any rules authorized by law to be 
stated as a prerequisite to the issuance of any such passport. (June 15, 1917, 
ch. 30, title IX, Sec. 1, 40 Stat. 227.) 


22 U.S.C. 212 


212. Who entitled to passport. 

No passport shall be granted or issued to or verified for any other persons 
than those owing allegiance, whether citizens or not, to the United States. 
(R.S. 4076; June 14, 1902, ch. 1088, Sec. 2, 32 Stat. 386.) 


22 U.S:C. 218 


218. Returns as to passports issued, ete. 

All persons who shall be authorized to grant, issue, or verify passports, shall 
make return of the same to the Secretary of State, in such manner and as often 
as he shall require; and such returns shall specify the names and all other 
particulars of the persons to whom the same shall be granted, issued, or verified, 
as embraced in such passport (R.S. 4077). 


Senator GRUENING (reading) : 

(b) All other laws, or parts of laws, in conflict or inconsistent with this Act 
are, to the extent of such conflict or inconsistency, repealed. 

Do you know if there are any such ? 

~ nn . . 

Senator Munpr. There has been a growing volume of statutory pro- 
visions, each one adding a little particular problem. It has sort of 
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grown up like Topsy. This has the effect of wiping the slate clean anq 
establishing the mechanisms provided in S. 2095. 

Senator GrueninG. But as far as your knowledge goes? 

Senator Munpr. We mentioned Public Law 414, the McCarrap. 
Walter Act, for example, passed in 1952. 

Senator Gruenrne. Is that included in that list ? 

Senator Munpr. Any part which would be inconsistent with this 
would be automatically repealed. Where it says on lines 19, 20, and 
21 “all other acts or parts of laws” to which this particular law 4jp 
conflict or inconsistent with this act to the extent of such conflict op 
inconsistency.” 

Senator GRuENING (reading) : 

Sec. 602. This Act shall take effect on the sixtieth day after the date of its 
enactment. 

T1iTtLE VII—DEFINITIONS 

Sec. 701. As used in this Act, the term— 

(1) “Director” means the Director of the United States Passport Service 
established pursuant to section 101 of this Act; 

(2) “Service” means the United States Passport Service ; 

(3) “Secretary” means the Secretary of State; 

(4) “Passport” means the document which is issued by the Government 
of the United States to a national of the United States, for the purpose of 
(A) identifying the bearer and his nationality, (B) indicating that the 
bearer is entitled to receive the protection and good offices of the American 
diplomatic and consular officers in those countries abroad in which the 
bearer proposes to travel or sojourn, and (C) requesting that the officials of 
such countries permit the bearer to travel or sojourn in their territories and, 
in case of need, to give him all lawful aid and protection ; and 

Now is not this the first definition of passport legislation which 
appears in these bills? oa 

Senator Munpr. This is new and this is taken from Hackworth’s 
International Law, volume 3, chapter 8, in defining these terms and 
defining, especially, the American passport. 

Senator Gruenine. And finally: 

(5) National of the United States means (A) a citizen of the United States, 


or (B) a person who, though not a citizen of the United States owes permanent 
allegiance to the United States— 


such as the people of Samoa, I suppose and so forth. Well, thank you 
very much, Senator Mundt. 

Unless you have further comment I think we can call this session 
closed. It has been most helpful to have you here. 

Senator Munpr. May I say in concluding my testimony, Mr. Chair- 
man, that I think a constructive procedure to follow, and I would be 
glad to discuss this with the chairman in greater detail, would be after 
we have heard what other witnesses are available now and are pre- 
pared to speak now, that we set up some kind of staff study and analy- 
sis which would be headed by our efficient staff director, Walter Reyn- 
olds. In my view the staff should be directed to consult with and 
enlist the active support of representatives from the Budget. Bureau, 
the Departments of State, Justice, Treasury, and Commerce, and the 
Passport Service or Ofiice to develop all the essential facts during the 
recess and come to us then with a report sort of bringing into focus 
these various points of view. Undoubtedly at that time we would 
have some substantial changes or modifications to propose, based on 
the objective findings of the staff. 
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[think that kind of approach sometimes achieves results faster than 
just a hearing. After we have investigated the subject a little further 
with additional hearings, we might authorize and instruct our staff 
director to do that during the recess and to prepare a complete report 
tor consideration by the committee at the next session of C ongress. 

Can you do something like that, Walter? ; 

Mr. Reynoups. Yes, Senator, if the chairman so directs. The chair- 
man usually instructs ‘the staff to undertake such projects. If so 
directed, I, and other members of the staff, would undertake such a 
study to accord with your instructions, Mr, Chairman, and would also 
compile outlines of such reports in those areas which the committee 
found to be desirable. 

Senator Munpr. It would require a letter from either the subcom- 
mittee chairman or the full committee chairman to the Passport Office, 
the Department of State, and other departments and agencies enlisting 
their good offices to work with you. 

Mr. ReEYNOLDs. The Dep: irtments of Justice and Commerce and the 
customs service would be involved. There are many other agencies 
outside of the Department of State which perform functions - which 
relate to the issuance of passports as has been pointed out in a report 
to the President entitled “International Travel,” by Clarence B. Ran- 
dall, special assistant to the President, on i 3 iL 17, 1958. 

Senator Munpt. It is an official undert aking of the committee and 
you would be empowered to represent us during the recess. 

Mr. ReyNnoups. The active cooperation of Mr. Clarence Randall, 
who issued a report to the President, should be solicited. I think his 
advice would be helpful and should be sought. I believe that we can 
get such cooperation. It has always been the policy of this committee 
to have the staff endeavor to work out such problems cooperatively 
with the departments and agencies affected, and I believe we can get 
much further that way than by other means. 

Senator Munpr. You are talking about Clarence Randall, who was a 
special assistant to the President to study international travel ? 

Mr. Reynotps. Yes, Senator, the report is entitled “International 
Travel,” and was submitted to the President on April 17, 1! 158. 

Senator GruentinG. He indicates that there is a great deal of over- 
lapping and a half dozen or more agencies all have their fingers in 
the pie. 

Senator Munpr. Mr. Chairman, this is not proposed as an investi- 
gation. This is an exploratory probe trying to find the right answer 
to the whole passport problem. It seems to me this kind of an interim 
study and report could probably achieve a great deal of the results we 
seek. We could reopen hearings in January, again with the benefit 
of this background information, and consider what I would hope would 
be harmonious and coordinated recommendations from the various 
functioning agencies of the Federal Government who would have been 
contacted and who have worked with the staff under this suggested 
procedure. 

Mr. Reynorps. What you are referring to primarily is a study 
similar to that which we did in connection with the reorganization 
of the Passport Office. There we sought not only the ¢ ooperation and 
assistance of the Department of State and, specifically, the Director 
of the Passport Office, but we also enlisted the active cooperation and 
assistance of other officials in Government whose services were neces- 
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sary in developing a program for the correction of the situation as it 
then existed. 

If it is to be a staff authorization, I would like the committee to 
direct that we have the authority to enlist not only the aid of Goverp. 
ment officials who may be active in some area relating to Passport 
controls, but the various travel agencies that are familiar with the 
problem, and other private groups. The Department of Commerre 
has a Travel Advisory Committee composed of members of these 
groups, who give constant attention to certain aspects of the problems 
involved, and with whom the staff worked in conducting the study on 
the reorganization of the Passport Office. 

Senator GrRUENING. We hope to get a major portion of the pertinent 
testimony in before the adjournment of this session. We may have 
to have further hearings subsequently, but I would like to have. 
before ¢ any staff study is undertaken, as much of the pertinent testi- 
mony in the record as possible. 

Mr. Reynoxps. Exactly. The American Bar Association has three 
committees studying this entire problem right now. They are in 
convention in Miami, Fla. They will, I hope, be able to either supply 
us with information as a result of those studies or make it available 
to the committee through the chairmen of those special committees, 

Senator Gruentna. I think we should invite the chairmen of those 
committees to come and testify. I would also like to get the Chairman 
of the Subversive Activities Control Board. 

Mr. Reynotps. Yes, I understand. We will endeavor to set up such 
hearings later. 

Senator Munpr. I have been quite surprised, Mr. Chairman, at the 
vast amount of public interest in this whole matter and correspond- 
ence generally. I would think we are dead right that we should have 
as much of this as we can before the recess, and that then those hear- 
ings should be printed and be made available to our committee staff 
and others who are interested around the country. 

The bar association that wrote this book undoubtedly would be 
interested in this study. 

Pick up all of that information and make a digest of it by next 
January, at which time comparatively brief hearings could be de- 
veloped to try to create a synthesis of recommendations from which 
we could then take this legislation and work it out. 

Senator Grvrninc. I think it would be useful if we could get the 
chairman of this study, Fifield Workum, a partner in the firm of 
Simpson, Thatcher & Bartlett, and maybe some of the others, Mr. 
Coudert, Mr. Delano, Mr. Adrian Fisher, who is the vice president 
and counsel of the Washington Post. 

Senator Munpr. I presume before getting these people in we should 
hear from the governmental people, passport people, and so forth. 

(The following exchange of correspondence between the chairman 
and the staff director is included at the direction of the chairman:) 

U.S. SENATE, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
September 1, 1959. 


Mr. WALTER L. REYNOLDS, 
Chief Clerk, Senate Committee on Government Operations, New Senate Office 
Building, Washington, D.C. 
Dear WALTER: In order that it may be determined whether a staff study 
with respect to the organizational and substantive passport problems raised by 
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g, 2095 is needed, I would appreciate receiving from you a memorandum out- 
lining such a study. 

It would be most helpful if this outline would set forth in detail the topics to 
pe studied, the procedures to be followed, the agencies to be consulted, the staff 
time involved, and the facts which would be brought out by the staff study 
method which could not be ascertained through the public hearing process. 

With best wishes, I remain, 

Cordially yours, 
ERNEST GRUENING. 


U.S. SENATE, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
September 2, 1959. 
Hon. ERNEST GRUENING, 
U.S. Senate, Washington, D.C. 


Deak SENATOR GRUENING: This letter is in response to your request of Sep- 
tember 1, 1959, relative to the proposed staff study of problems relating to the 
reorganization of the Passport Office and to the issuance, denial, or revocation 
of passports. 

As you know, this proposal was suggested by Senator Mundt, as a member of 
the subcommittee, at which time I stressed the point that this was a matter 
which would require approval of the chairman of the committee, under the rules 
of the committee, after which it would be conducted under your direction, as 
chairman of the subcommittee. 

There have been a number of such studies made by the staff in the past, 
among them being the reorganization of the Passport Office, which was started 
in the summer of 1955 and was continued until the reorganization was com- 
pleted, except for the reallocation of the passport functions under the direct 
supervision of the Secretary of State, as proposed by title I of 8S. 2095. 

Other studies conducted by the staff include fees for special services, rendered 
for the benefit of special interests rather than for the public (which resulted in 
estimated fee receipts totaling in excess of $50 million annually) ; reorganiza- 
tion of overseas activities (staff recommendations pp. 3-5 of staff memorandum 
No. 82—2-40 have been fully or partially implemented) ; preparation of a report 
on “Science and Technology” resulted in the adoption of 5 of the 6 titles in the 
proposed Science and Technology Act of 1958, and committee approval of the 
bill proposing the creation of a Commission on a Department of Science and 
Technology; a Summary and “Index of Congressional Investigations of Com- 
munism and Subversive Activities”; and “A Review of Audit Reports of the 
Comptroller General.” The latter (S. Report No. 1572, 84th Cong.) was com- 
piled to accord with the Legislative Reorganization Act of 1946 which provides 
that this committee shall have the duty of receiving and examining reports of 
the Comptroller General and submitting such recommendations to the Senate 
as it deems necessary and desirable in connection with the subject matter of 
such reports. (See p. 18 relative to action taken by the Staff Director when in 
Europe, which reportedly resulted in recovery of funds and saving of approxi- 
mately $150 million.) In addition to the above major staff studies, there have 
been a number of others covering specific areas of Government operations, in- 
cluding a full evaluation of the Federal Regulation of Lobbying Act, which were 
initiated at the request of subcommittees or individual members of the com- 
mittee. 

Upon receipt of your letter, I discussed the proposed staff study of the organi- 
zational and substantive passport problems with the chairman. While he would 
be inclined to have the staff continue its studies in relation to the reorganiza- 
tion of the Passport Office, as proposed by title I of S. 2095, he does not 
feel that the substantive passport legislation proposed in the other provisions 
of the bill comes within the jurisdiction of this committee, and that such a 
study or studies should be undertaken by the Committee on the Judiciary, which 
reported the legislation leading to the enactment of the Immigrtaion and Na- 
tionality Act, and/or the Committee on Foreign Relations. 

Should the subcommittee desire to have the staff of this committee continue 
its studies of the reorganization aspects of S. 2095, and the chairman so directs, 
it is proposed that the staff make contacts with officials of the State Department, 
including the Director of the Passport Office, with the objective of enlisting 
their active cooperation in developing a program of reorganization within the 
Department of State, and to develop and submit alternative proposals for 
transfer of these functions to another department. In conducting such a 
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study the staff contemplates giving careful consideration to the proposals made 
by Mr. Clarence B. Randall, Special Assistant to the President on Internationa] 
Travel, and specifically to his recommendation that all travel functions (possibly 
including the Passport Office) should be transferred to the Department of Com- 
merce under an Assistant Secretary of Commerce for International Affairs, anq 
to the coordination of other related functions such as the Immigration and 
Naturalization Service, the FBI, the CIA, the USIA, the Customs Bureau, 
the Department of Agriculture, the Public Health Service, and others. Also, 
as has been pointed up in previous reports prepared by the staff on the 
reorganization of the Passport Office, the close contacts which have been main- 
tained over the years when the committee reports were issued would be con- 
tinued with members of the Travel Advisory Committee of the Department of 
Commerce, a list of members of which are contained on page 8 of Senate 
Report 113, 85th Congress, a copy of which is attached. 

I wish to emphasize the fact that the staff is not either proposing or opposing 
such a study, but the chairman has indicated that he would have no objection 
to the continuation of this project should the subcommittee so request. 

For your information, the staff already has two major projects to be under- 
taken during the recess period, a study and preparation of report on (1) docu- 
mentation and mechanical retrieval programs in the fields of science and tech- 
nology, and (2) budgeting and accounting improvements as required under the 
Legislative Reorganization Act. As you will note from the attached staff 
memorandum No. 86—1-45, there are a number of bills which are presently 
pending before this and other committees relating to the improvement of the 
budget processes which will require detailed analyses and a comprehensive re- 
port to the Senate under the second of these studies. This staff study is being 
conducted in cooperation with representatives of the General Accounting Office, 
the Department of the Treasury, and the Bureau of the Budget, who have 
worked closely with this committee prior to and since the approval of the 
Budget and Accounting Procedures Act of 1950. 

The proposed study of the science documentation program is of such im- 
portance and scope that it could conceivably require the full time and applica- 
tion of several members of the staff during the recess period. Senator 
Humphrey, as chairman of the Subcommittee on Reorganization, already has 
the approval of the chairman of the full committee for this staff study. 

In view of the above, I am sure you will agree that this proposal is a matter 
which should be determined by the subcommittee, subject to the approval of the 
chairman of the full committee. 

Sincerely yours, 
WALTER L, REYNOLDS, 
Chief Clerk and Staff Director. 


U.S. SENATE, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
September 14, 1959. 
Mr. WALTER REYNOLDS, 
Chief Clerk and Staff Director, Senate Committee on Government Operations, 
New Senate Office Building, Washington, D.C. 

DEAR WALTER: This will acknowledge the receipt of your letter of September 
2, 1959, in response to mine of the previous day relative to the proposed staff 
study of problems relating to the reorganization of the Passport Office. I ap- 
preciate your responding in such detail and for supplying me with the documen- 
tation which accompanied your letter. 

I agree with the chairman that any study of the substantive passport prob- 
lems would not come within the jurisdiction of the committee and hence not 
within the jurisdiction of the subcommittee. 

The outline of the proposed study of the organizational problems, as set forth 
in your letter, appears quite satisfactory. From your letter I assume that the 
staff's undertaking of it would be agreeable to the chairman. Would you, 
therefore, undertake such a study so that the subcommittee might have the 
benefit of all relevant, available facts before it during the second session of the 
S6th Congress. 

It would be appreciated if the staff persons assigned to conduct such a study 
maintain close liaison with my legislative assistant so that he may be kept 
fully and currently informed. 
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I would also wish to take the opportunity to express to you and to the other 
members of the staff my deep appreciation for the invaluable assistance you 
pave rendered to me during the first session of the 86th Congress. I assure you 
that their conscientious efforts, and yours, to make lighter my work have not 
gone unnoticed. 

All best wishes. 

Cordially yours, 
ERNEST GRUENING. 

Mr. Reynoutps. Mr. Chairman, we have some witnesses from out 
of town that I think we should hear today. 

Senator GRUENING. How would it be if we heard those witnesses 
at 2:30 and Senator Mundt at 3? 

Senator Munpr. Yes. I will try to be here to hear the other wit- 
nesses. I am a member of the subcommittee. I think Walter makes 
agood point. ‘These other witnesses should be heard. 

Senator GruENING. What witnesses are there who find it incon- 
venient to stay over? . 

Mr. Buccrno. Mr. Chairman, I am from the American Express 


Co. 


Senator GRuENING. Will you proceed ? 


STATEMENT OF D. P. BUCCINO, MANAGER, SPECIAL SERVICES, 
AMERICAN EXPRESS CO., NEW YORK, N.Y. 


Mr. Bucctno. Mine is a short statement, Mr. Chairman. I have 
been asked by American Express to speak on behalf of and in support 
of bill S. 2095 and inform you we believe it is a good bill for the fol- 
lowing reasons: You know the American Express Co. is an organiza- 
tion primarily interested in international travel and all its phases. 
One of the most important phases of international travel is documen- 
tation, which concerns the necessary proof of citizenship, visas, health 
requirements, and so on. To service our clients as fully as possible 
we try to keep informed of all matters concerning these requirements 
as well as all phases of travel. 

When this bill first came to our attention we read and analyzed i+ 
in terms of what it would do for the traveling public. Because pass- 
ports are an important requirement of international travel, we fe't 
this bill merited our special attention, and in examining it found that 
it did indeed contribute to what we consider an improved situation in 
this field. 

In our opinion the establishment of a Passport Service would raise 
to an appropriate level a very important agency of the Government 
and strengthen the position of the Passport Office, which we believe 
will provide greater efficiency and speedier methods in the issuance of 
passports as well as the carrying out of its other functions. In view 
of the fact that no new comprehensive legislation on passports has been 
enacted within the last 30 years, we feel that this bill is past due. 

Within the last 30 years there has been a tremendous development 
in the forms of transportation and, to keep up with this, new, speedier 
methods in handling documentation and other phases of travel must 
be developed. We are especially pleased to see that this bill includes 
the provision for extending the validity of a passport 1 year beyond 
its present validity of 4 years. 

46396—59 7 
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We, of course, would like to see the validity extended even further 
but realize this is impractical. However, this additional year of valiq. 
ity will aid in easing the burdens of traveling documentation to the 
public. For those reasons we feel that this is a good bill and woulq 
like to go on record in support of it. 

Senator Grurentne. Why does the American Express Co. favor this 
legislation as distinguished from other bills before the Congress? 

Mr. Bucctno. I believe this is the only bill that establishes a Pagg. 
port Service. We believe that the establishment of a Passport Service, 
m our opinion, would assist and aid in the development of speedier 
methods in handling this documentation. 

Senator Gruenine. Then you are primarily interested in title I, 

Mr. Bucctno. I would say so; yes, sir. 

Senator Grueninc. And that is the feature of this bill that you 
particularly favor ? 

Mr. Bucctno. Yes, sir. 

Senator Grueninc. Prior to the action of the Supreme Court, was 
there any great delay that you are aware of in the issuance of pass. 
ports ? 

Mr. Buccrno. Yes. During the years of course in my experience 
with American Express we did experience what we felt were delays, 

Of course, we believe there is perhaps a lack of understanding in 
the Office of the Passports on the problems of travel and we feel that 
with the establishment of the Passport Service better understanding 
and more speedy methods would be developed. For example, sta- 
tistics now are being issued by the Passport Office, which we think are 
very helpful to not only our organization but to the traveling public 
and we believe that with the establishment of the service even better 
and more helpful assistance and information will be given out to 
business as well as to the traveling public. 

Senator GruENntnG. Does your travel service suffer any because 
of this interim in which there is no legislation ? 

Mr. Buccino. To the extent that we feel an understanding of the 
problems of travel is not as complete as it could possibly be under an 
established passport service. 

Senator Grorentna. But you still have the passport agency in the 
Department of State? 

Mr. Bucctno. Yes. 

Senator Gruentnc. Why would there be more understanding if this 
bill is passed ? 

Mr. Buccrno. The Passport Service, as I have said, perhaps should 
be on a higher level than it is at present, so that it can and will get 
into the process of documentation more fully, and understand the 
problems of travel, international travel more fully. As Senator Mundt 
said, this is a jet and supersonic age, and there are problems still which 
can be better served I believe by raising this agency to a higher 
level and making a passport service, in the same way as in our own 
organization. 

We have a service called the American Express Travel Service as 
distinguished from other parts of the company. 

Senator Gruentnc. We are familiar with it. Thank you very much. 

Is there anyone else here who must appear this morning? If not 
this meeting will be recessed until 3 p.m. 
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(Whereupon, at 12:30 p.m. the hearing was recessed until 3 p.m. 


of the same day. ) 
AFTERNOON SESSION 


Senator Grugeninc. The meeting will please come to order. We 
were regretfully delayed by a number of yea and nay votes. Mr. 
Finan, will you come up, please ¢ 

Have youa prepared statement ? 

Mr. Finan. I do not, Mr. Chairman. I would like to express my 
appreciation to your subcommittee for scheduling my appearance 
today. As was mentioned this morning, tomorrow I am using one of 
the documents we are talking about, to take an official trip out of the 
country. 


STATEMENT OF WILLIAM F. FINAN, ASSISTANT DIRECTOR FOR 
MANAGEMENT AND ORGANIZATION, BUREAU OF THE BUDGET 


Senator Grugenine. Will you give your name and position to the 
reporter 

Mr. Finan. My name is William F. Finan, and I am the Assistant 
Director of the Bureau of the Budget for Management and Organiza- 
tion. 

Senator Gruenine. Mr. Finan, you are familiar with the bill that 
we are considering here. 

Mr. Finan. Mr. Chairman, I am familiar with and am prepared to 
discuss with your committee only title I of S. 2095. With respect to 
the balance of the bill, the Bureau of the Budget defers to the views 
of the Department of State which, I believe, your committee has heard, 
at Jeast in part. 

Senator Gruen1NG. May I ask whether you are speaking officially 
for the Bureau of the Budget ? 

Mr. Frnan. Yes, sir. 

Senator Grurnina. And you support the views of the Department 
of State? Now this morning when Senator Mundt was testifying I 
read to him some of the objections of the State Department previously 
recorded. I think you were present, and I wish you would address 
yourself to his views that this would improve the service and not 
any way injure it. 

I would confess that it is not clear to me at this juncture how the 
raising of the status of the passport service would injure its operation. 
It would seem to me that in general—and I am subject to being cor- 
rected—that when you improve the status of an agency, when you 
give it more authority, more dignity, more rank, so to speak, it is 
not to be supposed that you diminish its efficiency. Therefore, I wish 
you would address yourself to that point. 

Mr. Finan. To begin with, Mr. Chairman, when I said the Bureau 
of the Budget deferred to the views of the Department of State, that 
only related to the provisions of this bill other than those contained 
in title I. The Bureau has its own independent views with respect to 
title I, and they rest in our responsibilities for advising and assisting 
the President in improving the overall organization and administra- 
tion of the executive branch. The Bureau in a fairly brief letter 
reported to your committee on the 27th of July and gave you our views 
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with respect to title I of this bill. In summary, the views were that we 
did not agree we should write into law specific provisions with respect 
to the internal organization of the Department of State having to do 
with the administration of passports. The overall organization of the 
Department is today fully under the control of the Secretary of State 
excepting only for the functions that are presently performed in the 
Bureau of Security and Consular Affairs, of which the Passport Office 
is a part. Rather than attempt to deal with the issue of whether the 
Passport Office is properly located in the Department, by changing 
its location by specific provision such as appears in title I of this bill 
we would recommend to the committee and to the Congress that you 
place the passport functions, and for that matter the other functions 
presently vested by law in the Bureau of Security and Consular A ffairs 
in the Secretary of State, and leave to the Secretary the issue of how 
he organizes his Department internally for the performance of those 
functions. 

He now has that authority with respect, as I have indicated, to 
all of his other duties and responsibilities. The sole exception is 
this. We do not believe it should be an exception, and would recom- 
mend that the exception be removed.. 

Now we would not, as a second step, tell your committee that in 
our opinion if the Secretary were given that authority he would 
necessarily maintain the status quo. This to us is an entirely sepa- 
rate issue. 

Now we have several reasons for urging this approach on the 
Congress. The one is that if you as a matter of policy write into 
law all of the details of all of the internal organization of all of the 
executive departments, you create a rigidity and you create a situa- 
tion in which the exact duties and responsibilities and powers of 
the officers of the executive branch, ranging from the President on 
down, are very difficult to define and become unnecessarily cloudy, 
and unduly complicate administration. 

I also feel that as a matter of law and as a matter of proper re- 
sponsibility the Budget Bureau has some duty for advising the Con- 
gress as well as the President. I would suggest for your considera- 
tion the thought that if the Congress had to devote the time that 
would be required to consider minor issues about internal organiza- 
tion of all of the executive departments that you would be forced 
to divert far too much of your time and attention from the matters 
of major policy and program in a modern government and in today’s 
world. In other words, to put it perhaps a little bit crudely, I think 
most of these matters are not of sufficient importance to warrant 
such attention on the part of the Congress as would be required to 
carefully and specifically and clearly write them all into statute. 

Senator Gruentne. Mr. Finan, may I interrupt at that point? If 
you are correct in that assumption, we probably should not have a 
Committee on Government Operations. The function of the Com- 
mittee on Government Operations is to look into the functioning of 
the administrative branch of Government, and to make suggestions 
and recommendations and investigations looking toward their im- 
provement. While it may be true that the Congress has many more 
important matters to consider, I certainly wouldn’t agree with you 
that this is something that lacks importance so much so that we 
shouldn’t take care of it. 
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Certainly there has been much legislation reforming the internal 
structure of many bureaus, many departments. When new deputy 
under secretaries are created the administration goes to Congress 
for the authorization and so forth. 

So I would say that this is certainly within the purview of con- 
gressional duty and particularly this committee. 

Mr. Finan. Mr. Chairman, my position is not that the Congress 
should, shall we say, ignore the organization of the executive branch. 
Far from it. But I would say you should give your attention to 
matters of an importance and of a level that are appropriate for 
legislation and appropriate for congressional consideration. 

My point is that practically all of the other executive departments 
and major independent establishments operate under circumstances 
where their respective heads have the powers and duties, and I would 
stress responsibilities, vested in them, and they are held accountable 
by the President and the Congress not only for the faithful execu- 
tion of the laws under the Constitution but for the efficient internal 
organization and management of their agencies, and that while there 
are exceptions to this rule, we believe they ought to be treated as 
such and regarded as such. 

This policy that I am advocating is certainly not a policy that is 
held alone by the executive branch. It quite clearly has been en- 
dorsed by the Congress over the years, as is evidenced by the manner 
in which legislation has been drawn and as evidenced by the general 
support that the Congress has given the policy that I have just enun- 
ciated. 

In other words, if this were a matter in which the internal organi- 
zation of the department were of such overriding importance as 
against all of the other elements that were involved, then I would 
say some consideration might seriously be given to writing the in- 
ternal organization into law. This has been true in other depart- 
ments, but it is the exception, not the rule. All functions, for ex- 
ample, in the Labor Department are in the Secretary of Labor. 
There is no freezing of the internal organization of that Department 
in any respect. This is also true of the Department of Commerce. 
It is true with respect to the Department of Agriculture, the sole ex- 
ception being certain corporate enterprises. It is true with respect 
tothe Department of the Treasury, the sole exception being the Comp- 
troller of the Currency. It is true in its entirety with respect to the 
Veterans’ Administration. 

Senator Munpr. Let me interject there. How about REA? You 
are talking about agriculture. 

Mr. Finan. Yes, sir; that function is vested in the Department of 
Agriculture. 

Senator Munpr. Certain functions, certain legislative provisions 
describing the functions and authorities of the Administrator of 
REA. 

Mr. Frnan. Senator, I believe under present statutes the duties and 
the functions are vested in the Secretary of Agriculture, and he cur- 
rently has the authority either to have them performed by the REA 
Administrator or by any other officer of the Department of Agricul- 
ture, or he could perform them directly if he chose. 

I am quite conscious, Senator, this is a matter of some interest and 
some controversy. 
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Senator Munpr. Yes. It is my impression and my memory that 
even with or without the legislation vetoed by the President, that 
there are certain descriptions as to the duties and authority of the 
Administrator of REA, especially upon the officials, the term of office 
he is subject to the confirmation of the Senate. I don’t believe he ig 
just merged and blended into the whole agricultural apparatus ag 
would be an Assistant Secretary of Agriculture in charge of ASC 
payments. 

Mr. Frnan. Obviously an incongruity would be created by with- 
drawing from the REA Administrator all of his present duties and 
assigning to him, let us say, something that has nothing whatever to 
do with REA. His title would then become confusing to everyone 
including, I am sure, himself. 

So there is a presumption by reason of the existence of that office 
that his duties are likely to be confined largely to matters involvi 
the administration of the rural electrification and telephone pro- 
grams. But it is not a requirement by law. The Secretary could 
take some of his functions and assign them elsewhere. Or if he 
chose, could assign additional duties to the Administrator that did 
not involve either the electrification or the telephone program. 

Senator Munpr. Let me carry this a little further by just playing 
a game of make believe and assuming if we followed the recom- 
mendation of the Budget Bureau and eliminated these detailed require- 
ments as to-the allocation and naming of the Passport Service, would 
you tell us what would be the picture as you envision it of the adminis- 
tration of the Passport Oflice, whether you recognize its importance 
enough under the Hoover Commission’s delineation to be considered 
a service, whether its functions are such and whether you envision 
that the State Department, acting on its own, would then set up some- 
thing rather analagous to what is proposed in S. 2095? 

Mr. Finan. That is a rather hard question to answer, Senator. 
Let me try to answer it in two parts. With respect to the name of the 
agency involved, whether you call it a service or an office or a bureau, 
the reaction of the Bureau of the Budget to the proposals of the First 
Hoover Commission for making as uniform as possible the nomen- 
clature within the executive branch, the use of these terms “depart- 
ment,” “bureau,” “service,” “office,” and so on, was that insofar as 
practicable this should be attempted and should be done. We did not 
direct, we did not issue any orders to the departments and agencies 
that they should do this, but we certainly encouraged them to do so, 
and by and large this general standard pattern of nomenclature is used 
quite extensively throughout the Government. 

The State Department has always been a rather difficult agency to 
apply anything like this to what fits the rest of the Government. The 
State Department is in the main a staff agency, and compared to most 
of the other executive departments is not very large, and most of its 
strength of course is dispersed in other countries and is not located 
here. 

So this pattern hasn’t quite fit the Department, and whether you 
call the agency handling passport a service or an office, I think it is 
fair to say the Bureau wouldn’t have strong views about it one way 
or the other. In other words, if you were to write into legislation 
something that would indicate that the administration, the organiza- 
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tion administering the passport functions should be called a service 
instead of an office, I am sure we would have no objections. 

Senator Munpr. You would not object to that ? 

Mr. Frnan. No, sir. I would invite your attention, however, going 
back to this bill, that if the bill went through as it now stands, while 

ou would have corrected what might be considered to be an improper 
or at least a less than perfect title with respect to the passport activities, 
you would still have a visa office, which would remain untouched. So 

our bill as it stands, just talking about nothing but nomenclature 
and uniform terminology, would still only deal with part of a problem 
that seems to have been identified here. 

With your permission, let me take the general observations that I 
have made about this matter of secretarial control over internal organi- 
gation and apply them directly, and I hope briefly, to this specific 
situation and point out two or three of the kinds of problems that we 
could see develop. 

For example, this would place the Passport Service under the imme- 
diate jurisdiction of the Deputy Under Secretary of State for Admin- 
istration. To begin with, we would agree with the State Department’s 
observation that this use of the term “immediate jurisdiction” is a 
little bit confusing. But even assuming that this were converted, 
Jet’s say, to “direction and control,” which is the more customary 
bureaucratic jargon, and would eliminate any possible ambiguity, you 
would create this kind of a situation. 

As of today, the Deputy Under Secretary of State for Administra- 
tion is a very Senior, experienced, career Foreign Service officer, and he 
undoubtedly is a man who is thoroughly familiar with the history of 
passport administration and its current problems, and matters of 
policy with respect to them. 

Senator GrurninG. Whois he at this time? 

Mr. Frnan. Mr. Loy Henderson. If you, however, look at the his- 
tory of the Office of Deputy Under Secretary of State for Administra- 
tion, and if you look at its title, it is one in which the duties of that 
office historically have been and still are the handling of the internal 
administrative and management matters of the Department, that is 
to say, budgeting, accounting, and personnel administration, space, 
and supply matters, and the usual type of housekeeping and admin- 
istrative and logistic functions. In other words, it is a major cluster 
of duties that is not necessarily related in any particular way to the 
handling of passports. 

It is perfectly conceivable that if Mr. Henderson were to leave the 
Government next week or next year, that in looking for a replacement, 
the Secretary might wish to place primary consideration on selecting 
a man who was broadly experienced and extremely competent in 
management matters. But he would then have to take into considera- 
tion the fact that this same officer was to be his keyman on matters 
of passport policy. 

This could create a major problem in terms of how to select and 
how to find just the right man to fill the office of Deputy Under Secre- 
tary of State for Administration. 

It is perfectly conceivable that next month or next year or 2 years 
from now, if you look at the little cluster of top ranking officers im- 
mediately surrounding the Secretary of State, that the best man to 
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concern himself with matters of passport policy short of the Seezp. | 


tary himself might well be either the Under Secretary or the Deput 
Under Secretary for Political Affairs, and not the Deputy Unde 
Secretary of State for Administration. 

Senator Munpr. If I may interrupt on that point, just to be sur 
we are speaking on common terms, am I not right that the Passport 
Office is presently under the Bureau of Security and Consular A fairs 
and the Bureau of Security and Consular Affairs is presently under 
Mr. Loy Henderson, this same deputy, this same officer in the State 
Department about whom we are talking ? 

Mr. Finan. Yes, sir, and this is the reason we would argue that 
the Secretary should have the flexibility which he now lacks to make 
adjustments in his organization that affect this cluster of programs to 
accommodate himself to the needs of the day, to the changes, ang 
what is currently important, and what is critical and what is con. 
troversial, and also to make adjustments to take care of the particular 
abilities and qualifications of his immediate group of top level sub. 
ordinates. 

Senator Gruentne. You say that the Secretary lacks the flexibility 
now? Whydoeshelackitnow? . 

Mr. Finan. Because the organization which the Passport Office 
is a part is presently frozen in statute. We are recommending that the 
committee give consideration to the repeal or the amendment of those 
statutes which presently spell out this part of the internal organiza- 
tion of the Department. 

Senator Gruentna. Then as I understand it, while you are are not 
satisfied with the present organization regulating passports but you 
do not approve the change that Senator Mundt’s bill contemplates, 
Is that correct ? 

Mr. Finan. That is not quite our position, Mr. Chairman. Our 
position is this. Let me try to put it this way: 

That even if we regarded this present organization of the Depart- 
ment with respect to passports, visas, and related matters is absolutely 
perfect, we still do not believe it should be frozen into statute as it 
now is. 

Senator GruENING. In other words you want complete flexibility 
and no statutory control ? 

Mr. Finan. With respect to internal organization ; yes, sir. 

Senator Munpr. In that connection, may I ask whether your request 
for open-ended latitude is accompanied with any recommendations 
which could become legislative history at least indicating how you 
would then propose to handle such matters as passport service, or 
do you just want Congress to say, “We will work it out and don’t 
concern yourself with this and we will work it out.” 

Have you formalized—by you I mean the Budget Bureau people 
and the State Department—have you formalized operation of the 
table which you could inject at this point so we could study what 
you propose to do, if you just repeal all the laws and say, “Go ahead 
and do something” ? 

Mr. Finan. I think you need here to make a distinction between 
what the State Department may have done as of today and what the 
Bureau may have done. 

Senator Munpr. Are you in agreement, you and the State De 
partment? 
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Mr. Finan. We are neither, I would say, in agreement nor are we 
in disagreement. We have not attempted jointly to appraise this 
present organization and decide whether, if we had this flexibility, 
we could agree on how we would use it. Now very frankly one of the 
reasons there is that the executive branch is so large and there are 
so many problems in it and the Bureau sitting at its center has to pick 
and choose, and it is fruitless for us to pick and choose a situation 
where, even if we decided it was less than perfect, we could not do 
anything about it. ; 

That is the case today in the case of the Bureau of Security and 
Consular Affairs. 

Senator Munpr. What you are really asking us to do is for Congress 
to vacate its traditional position which we have exercised by statutory 
action and replace our supervision with the Bureau of the Budget 
because your voice would then be supreme and you would have the 
overriding authority on the State Department; is that correct? 

Mr. Finan. Oh, no, sir; not with the Secretary of State nor, for 
that matter, with any of the other heads of executive departments or 
major independent agencies. 

We have no power and no authority and do not seek to direct them 
how to organize their agencies internally. Sometimes they come to 
us for advice. When they do, we try to give them the best advice we 
can. Now obviously we do on occasion 

Senator Munpr. There is always a little significant paragraph at 
the end of every report that Congress gets on legislation saying that 
this has been submitted to the Bureau of the Budget and it does not 
object to our transmitting this to Congress, which leads me to believe 
that you do exercise more than just a little advisory supervision over 
the Department. 

Iam not objecting to that. I am just trying to figure out how this 
is going to operate if Congress steps out of the picture. 

Mr. Finan. We are very meticulous in the manner in which we 
handle proposed agency reports on legislation. 

We never tell an agency that they should not or cannot submit a par- 
ticular report to the Congress. We merely advise the agency whether 
their proposed report is or is not consistent with and in line with the 
legislative program of the President, and it is up to the agency officials 
to decide in view of the advice we give them what they should say to 
the Congress. 

This is a matter we handle with great care for the obvious reason 
if we didn’t, the Congress would have us here very quickly and there 
would be a very serious and I think a very justifiable controversy over 
the matter. 

Again we are in an advisory relationship with the agencies in terms 
of what they do and do not advise the Congress. 

Senator Munpr. You mentioned at times a visa office, and there is 
a body of opinion, just how large I don’t know, which believes the 
visa office should be taken out of the State Department altogether and 
put in the Bureau of Immigration. 

Mr. Finan. That’s correct. 

Senator Munpr. So is that informative of the thinking of the Bu- 
reau of the Budget on this point? 

Mr. Finan. No; it is not; and for one very good reason if no other. 
From the outset, the Congress has wanted a double check made on 
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every immigrant entering this country, and they have limited the ay. 
thority of the State Department to permit an immigrant to arrive at 
the shores of the United States, at which point the authority and re. 
sponsibility of the State Department stops and the authority and re. 
sponsibility of the Department of Justice takes over. They want to 
have two separate agencies with two separate responsibilities and, shal] 
we say, two different perspectives looking at each prospective entrant 
into this country. This is a policy that at least up to the present time 
the Budget Bureau has not wished to challenge. Now as long as you 
have that as a matter of policy, regardless of all issues of efficiency and 
of simple executive branch organization and so on, then obviously you 
must have two departments in the act. As I believe you know, there 
is authority not to remove the Department of Justice from these 
matters, but with respect to nonimmigrant entrants into this count 
from a very small number of contiguous areas, Canada, Mexico, Cuba, 
I believe, and the Caribbean islands, or perhaps only certain of them, 
there is authority under which the State Department can withdraw and 
the Department of Justice be the only agency that concerns itself. In 
certain limited respects this authority has been utilized. It is in 
operation at certain Canadian airports, and very recently on a some- 
what experimental basis in the Bahamas. 

Senator Munpr. Don’t we have the beginning of an analogy here 
in the fact that Congress has sort of spelled out its desires insofar as 
the visa office is concerned, which operates within the State Depart- 
ment? Having done that, is it not compatible that Congress should 
spell out its desires concerning a passport service within the State De- 
partment which would not be in conflict ¢ 

Mr. Finan. Well, in our position we try to be consistent, and we 
have recommended that you unfreeze the Department of State’s or- 
ganization with respect to visas as well as passports. In other words, 
we would recommend a more comprehensive treatment of this problem 
than appears in your bill. 

Senator Munnpr. I think that is correct, but seeking the same kind 
of consistency from the legislative angle, having done what we have 
in the Visa Office, it seems to me it is not incompatible or incongruous 
for us to do the same thing in the Passport Division. 

Mr. Frnan. Our position on that, as I have tried to make clear, is 
we think that to the extent that Congress legislates the internal or- 
ganization and distribution of responsibilities within an executive de- 
partment, it ought to be under the most exceptional circumstances and 
for the most compelling reasons. 

We do not believe that the circumstances here are either exceptional 
or compelling. The Congress has been willing, for example, again 
to go back to this bill, the Secretary of State is assigned duties and 
powers and responsibilities in at least 20 different places in this bill. 

He is referred to by title, as the Secretary. A very careful selec- 
tion has been made in section 105, of certain of those secretarial func- 
tions—those having to do with special passports, with passports that 
can be issued under a waiver of the restrictions that are laid down in 
the bill with decisions on appeals and with one other item—and the 
Congress says here, at least this section would say if it were enacted 
into law, that the Secretary shall not delegate these functions. 

In other words, the Secretary himself is the only officer of the Gov- 
ernment that you are willing to entrust with these decisions. 
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Now having said that, having said you are holding him responsible 
in 20 places in this bill for caulk the total administration of the pass- 
port function and having gone further to say that certain of these are 
so critically important that you don’t want anybody short of the Sec- 
retary performing them, you then, in the next breath, say—we would 
interpret you as saying—“But we don’t think, Mr. Secretary, that we 
ought to trust you to organize your department properly to perform 
these functions. We are going to write that into law.” We think if 
you are going to hold the Secretary clearly responsible for the execu- 
tion of these laws so that if you were to bring him up here and say, 
“We are not satisfied with the way your are performing these func- 
tion,” that the Secretary should not be able to say, “But you can’t 
really hold me responsible because you tied my hands. You wouldn’t 
let me organize my department in a way that would enable me effec- 
tively to carry them out, and, therefore, I am not really fully respon- 
sible. I am only responsible to the extent I can be when I am ham- 
strung because of the internal organization in our department.” 

Senator GruEentna. Mr. Finan, did the State Department object to 
this legislation that you want repealed when Congress enacted it? 

Mr. Frvan. Mr. Chairman, I will have to refresh my recollection 
on that. I believe this legislation that would set up the Bureau of 
Security and Consular Affairs was passed 5 or 6 years ago, I think 
in either 1953 or 1954, and I don’t recall. If you would like to have 
me insert an answer to that question for the record, I would be glad 
to do so. 

Senator Gruenina. I think it would be useful to get into the record 
the history, the reasons why these changes were made. Were they 
made under this administration ? 

Mr. Frnan. I believe so. 

Senator GruENING. Well, there must have been an urgent necessity, 
and undoubtedly I would assume they had the approval of the Secre- 
tary of State at that time. Now that does not mean that changing 
circumstances might not lead to a change of opinion, and although we 
have the same administration we do have a different Secretary of 
State. But there must have been a valid reason for the creation of 
the setup in the Department, and it would be well to know why this 
is considered to be inflexible and to be changed if possible. 

The Bureau of the Budget recommends the repeal of all these pro- 
visions, and giving the Secretary of State the complete Department 
to arrange the Department as he would like, and I can understand 
that from the executive standpoint very readily. 

I think any Cabinet officer would like to have complete jurisdiction. 
But occasionally the Congress feels that it should dispose of some of 
these, as it did in this case, but in this case I assume with the approval 
and sanction of the executive branch of the Government. 

Mr. Finan. I’m sorry but I do not remember and I will have to 
supply the answer to that question for the record. 

Senator Munpr. I think S. 14, passed in the 82d Congress in 1952, 
known as the McCarran-Walters Act set this up. I think that is the 
genesis then of the present situation. 

Senator GrueNninc. It was done in the interests of greater security, 
was it not? 

Senator Munpr. Partly security and partly expediting the whole 
passport procedure. 
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Senator Gruenina. I think that it would be very useful, and we 
will certainly request that the Department of State give us a detailed 
presentation not merely of this, of their objections to the provisions 
in this bill S. 2095, but why they would like the present situation 
changed. It might well be that the committee—of course, I can’t 
speak for the committee—I don’t think any of us have completely 
made up our minds. The committee might Just want to make such a 
modification in this part of the legislation as the Bureau of the Budget 
and the Department of State seek. I do not know how Senator Mundt 
feels but we are all openminded. 

Senator Munpr. This is an exploratory. 

Senator Gruenine. We are lame of achieving the best possible 
results and it might be that these recommendations of the State De- 
partment not to adopt the provisions of S. 2095 but repeal those ex- 
isting sections should be fully considered. 

Mr. Finan. We would certainly do that—urge you to do so, Mr, 
Chairman, and before I leave, in the interests of giving you all the 
help I can, so to speak, if you decide to retain this title, in addition 
to reconsidering the precise language referring to the responsibili- 
ties of the Deputy Under Secretary of State for Administration, 
which has been mentioned earlier, I would like to call your atten- 
tion to the first sentence in section 103 which appears on lines 15 
through 17 on page 2, which would give the Director of the Passport 
Service the authority to appoint passport agents. 

Now if this literally means the authority to hire as against the 
authority to designate certain people who have already been em- 
ployed within the Department of State, we would suggest that 
you consider whether this is in fact a constitutional provision. 
There are only three methods of appointment of executive branch 
officers or employees authorized under the Constitution. One is by 
the President by and with the advice and consent of the Senate, and 
one is by the President alone. <A third is by the heads of the execu- 
tive departments. While we are not lawyers, and we are certainly 
not your legal advisers, we do get into this problem area quite often. 

It is our understanding as laymen that the only constitutional meth- 
od of appointing personnel in the Department of State is by the Sec- 
retary. So we would suggest that some reconsideration by the com- 
mittee be given to that provision in the event the committee decides 
to retain either this title or something like it. 

Senator Grueninea. I think that we should ask for a detailed presen- 
tation about the objection built from the State Department’s stand- 
point to the existing law as well as the criticisms which we have of the 
provisions in Senator Mundt’s bill. 

Thank you very much, Mr. Finan. We are very much obliged to 
you. 

Mr. Frnan. Let me repeat, sir, I appreciate your disrupting your 
schedule to hear me today instead of tomorrow, as had been scheduled. 

Senator Gruenine. The provisions creating the present setup in 
regard to passports shall be included in the record at this point. 

(The material referred to follows :) 


TITLE I—ESTABLISHMENT OF THE UNITED STATES PASSPORT SERVICE 


Sec. 101. There is hereby established in the Department of State an agency 
to be known as the “United States Passport Service” which shall be headed by 





See SPS eee 


So Ft DNS + 


~s © —a 








~~ 


ee Wwe ¢ 


PASSPORT REORGANIZATION ACT OF 1959 103 


a Director who shall be appointed by the Secretary of State in accordance with 
the civil service laws, and whose position shall be allocated to grade 18 of the 
General Schedule as prescribed in the Classification Act of 1949, as amended. 
The Service shall be under the immediate jurisdiction of the Deputy Under 
Secretary of State for Administration. 

Src. 102. All functions, powers, duties, and authority of the Passport Office 
of the Bureau of Security and Consular Affairs, Department of State, together 
with those funds, liabilities, commitments, authorizations, allocations, personnel, 
properties, and records of the Department of State which the Secretary shall 
determine to be primarily related to and necessary for, the exercise of such 
functions, powers, duties. and authority, are hereby transferred to the Service. 

Sec. 103. The Director of the Service may appoint passport agents within the 
United States and such appointments shall be under the civil service laws. 
Passport agents and such other officers and employees of the Service as may be 
designated in writing by the Director for that purpose may, in connection with 
their official duties, administer to or take from any person an oath, affirmation, 
affidavit, or deposition. 

Sec. 104. The Service shall be responsible for the administration of laws and 
regulations relating to the nationality, protection, documentation, and control of 
international travel of nationals of the United States. The Service shall direct 
and coordinate the work of the Foreign Service in those fields. 

Sec. 105. The Secretary shall administer the provisions of this Act through 
the Service; except that the functions vested in the Secretary by sections 208, 
302(c), 304, and 402 shall not be delegated to any other person. 

Senator GruENING. Mr. Norman J. Philion, director of travel fa- 
cilitation, or Stuart Tipton, president of the Air Transportation As- 
sociation, representing all scheduled airlines. 


STATEMENT OF NORMAN J. PHILION, DIRECTOR, TRAVEL FACILI- 
TATION, AIR TRANSPORT ASSOCIATION, WASHINGTON, D.C. 


Mr. Puition. Mr. Chairman, I have a brief statement which I 
would like to read at this time. Copies of my statement have been 
made available to the committee. 

Senator GruEenine. If you would just give us the highlights now, 
your statement will be printed in full in the record at the conclusion 
of your remarks. 

Tell us first of all what is your attitude toward this bill that we 
are considering here. I take it you are familiar with the bill. 

Mr. Puition. We are interested in only titles I and II and, as we 
point out in our statement, we are in support of title I. 

In the case of title II, we are interested in, among other things, 
passport fees, passport validity, passports for air crewmen and in any 
restrictions which may be imposed as a result of the emphasis placed 
on section 209. In the case of fees, we understand the object of the 
proposal to raise the application fee by $1. We think it is a modest 
increase. 

However, it should be noted that in this particular case the addi- 
tional cost represents an increase of about 10 percent to a large portion 
of the traveling public. In this respect we wish to point out that any 
special travel charge imposed upon the public deters travel, and with 
travel market expansion a new class of travelers with limited means 
are beginning to very carefully review charges which are being im- 
posed both here and abroad, and are beginning to avoid areas where 
either a passport is required for travel or where charges are imposed 
at destination. : 
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Senator Grueninc. In that case your association should be opposed | 


to making passports compulsory, because under this legislation every. 
body would travel with a passport. Do you object to that? 

Mr. Putnion. We touch on this question later in our statement when 
we deal with section 209. 

Senator Grureninc. This would apply, of course, to everybody, 
Now, at the present time is there anybody traveling to the countries 
that you are interested in that does not have a passport ? 

Mr. Puiion. Yes. Under the exemption presently provided you 
may depart or enter the United States for travel wholly within the 
Western Hemisphere without a passport. What we recommend is 
that the committee, in considering section 209, take into account the 
existing exemption and also the proposal contained in section 206 of 
Senator Fulbright’s bill, which we feel is much more closely related 
to our Government’s present policy to encourage foreign tourism. 

Senator Gruenine. What section in Senator Fulbright’s bill do you 
have reference to? 

Mr. Puttton. Section 206. 

Mr. Reynowps. Hasn’t that been lifted out and reported separately 
by the Foreign Relations Committee? 

Mr. Putri0oNn. Not to my knowledge. 

Senator Grurentne. No, it hasn’t been reported. I will read section 
206 into the record at this point. 

Subject to such general exception as the President may authorize and pre 
scribe it shall be unlawful for any citizen to travel abroad without a valid pass- 
port. The prohibition contained in the first section shall not apply between 
travel in the United States and/or in any other country or territory in North, 
Central, or South America or any island adjacent thereto. 

The President shall in accordance with the policies set forth in section 101 
of this act by the first sentence of the section in order to increase the opportuni- 


ties of citizens to travel without passport to countries and areas outside the 
Western Hemisphere. 


In other words, you want the existing situation under which no 
passports are required to travel in the Western Hemisphere to be con- 
tinued ? 

Mr. Putrion. That is correct. 

Senator Gruenine. And therefore you prefer that provision to the 
one in Senator Mundt’s bill, S. 2095, in which every citizen would have 
to have a passport ? 

Mr. Puiiion. We recognize that Senator Mundt’s bill provides for 
exemptions. Perhaps they would be the same as the exemptions 
which exist today, but we have no way of knowing it. 

Senator Gruenine. But if there is going to be legislation you would 
like it to be spelled out. 

Have you any idea, could you furnish any figures which would 
indicate the amount of travel that exists in the Western Hemisphere! 
That is that presently is not subject to passports? 

It is very important from the subject of revenues to obtain those 
figures. 

Mr. Puition. We can supply the figures but they are available in 
an official Government document entitled “Annual Report of the Im- 
migration Service for the Year Ended June 30, 1958. 

Senator Gruentnc. Does that apply to tourists as well as immi- 
grants? 
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Mr. Puiti0n. It covers citizens as well as aliens. 
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Senator GruENinG. We will incorporate those figures into the rec- 


ord at this point. 


(The information referred to follows :) 


Passengers arrived in the United States from foreign countries, by country of 


embarkation, fiscal year ended June 30, 1958 


[Exclusive of travel over land borders] 


= a 











































































































By sea and by air By sea By air 
try of embarkation 
County Aliens| Citi- Aliens| Citi- | Total 
zens zens 

—__ 

North America -.---------------- 98 3,436] 56, 462) 70, 669 286, 399/569, 906] 856, 305 
Canada. -.------------------- 6,422) 2, 163 7,654) 6,051 13, 705 
Greenland - ------------------ 22 112 120} 2,366 2, 486 
Mexico. ..------------------- 653} 1,354 26, 727| 46, 851 73, 578 
a Pueroond Miquelon.....f...-..-) ER) BE cn fn ceeclnwcnnnnloncaens 11 11 
SE PGI: Gos ccnnctsnennce 45, 692) 55, 572 214, 378/478, 354| 692, 732 

Bermuda. .--..---------- 14, 600) 102, 825 1, 313] 15, 354 13, 287} 87,471| 100, 758 
British West Indies--.--- 11, 870] 14, 316 55, 696/177, 624] 233, 320 
Bahama Islands- - .-- 23, 519) 133, 613 658} 9,470 22, 861/124, 143) 147,004 
a 275 §2 3,611) 4,417 8, 028 
TAN 3 anbaeasenn 134) 1,313 20, 731; 39,440} 60,171 
Leeward Islands-.---- 13, 193 10,125] 2, 206 3,068} 4, 229 7, 297 
Trinidad and Tobago. 659} 1, 254 5,069) 4, 869 9, 938 
Windward Islands- -- Pie ce 204 289 493 
Other British West 
) | eer 8 21 152 237 389 
— : — = 
CR. nn ccencncsntcwanacs 26, 528] 21,370) 47, 898/122, 147/184, 416) 306, 563 
Dominican Republic---- 2, 723) 1,392 10, 936| 14, 624 25, 560 
Guadeloupe. ....<-.....-. 946 476 1, 408 913 2, 321 
A cgtadanscanenanee 1,197} 1,422) 4, 578) 7,882) 12,460 
eo 481 607 1,318 872 2, 190 
Netherlands West Indies-| 634 635 5,008} 4, 552 9, 560 
Central America.-...--------- 3, 673} 11, 468 37, 520} 36,273} 73,793 
British Honduras-.-.-.-..--- 10 22) 737 552 1, 289 
Canal Zone and Panama- 2, 667| 10, 077 12, 547| 20,742) 33, 289 
Ges tee. «=. <~--5=<-. is 79 323 3, 056} 2,101 5, 157 
ae 35 51 5,233) 2,160 7, 393 
GoPeNSI wo... i k-0<- . 473 432| 7,855) 6,451 14, 306 
TOS ve ccnatnennn 396 556 3,771} 2,483 6, 254 
Nicaragua. ..-.----------- 13 7 4,321} 1,784 6, 105 

Bt AINOTIOR ssi vie ccsissnns 7,093} 8,051) 81, 101) 52,055) 133, 156 
i: ee 1,632} 1,581} 3,213) 5,487) 2,228 7,715 
hg. cured cdsanenanncacuee 2 2} 619 441 1, 060 
Brazil. - bik c dele tonnes 1,761} 1, 599) 14,269) 8, 571 22, 840 
British Guiana. .-...-......... 9 142 869 307 1, 176 
eee 346 507 6, 334) 1,795 8, 129 
Colombia... --- is cae ca 304 391 14, 278] 6,308 20, 586 
EE Abc accasukeqennnwwas 157 508 4,069} 1,600 5, 669 
wremen Guiana. ............- a 49) 27 76 
ree . _ 459 140 599 

NS aa hette nidtend dixie 260 613 7,315) 5,044) 12,359 
Surinam (Netherlands Gui- 

| ae ee 8 6 157 106 263 
ian i chucagucwe 11 2 379 241 620 
NINN sinc doi i daatiin msc 2,603} 2,702 26, 817| 25,247} 52, 064 

Flag of carrier: 

Wea weates...-...........- 46, 604/144, 025 307, 901/792, 502/1, 100, 403 
CONN. caidasasedanededes 1, 136, 508/236, 878) 207, 137 366, 895/325, 598) 692, 493 
| 
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Passengers departed from the United States to foreign countrie 
debarkation, fiscal year ended June 30, 1958 


(Exclusive of travel over land borders] 





Country of debarkation 


North America... 


Canada.. 
Greenland. 
- SIO. nn 
. Pierre and Mique lon. 
W, est Indies. 


Bermuda-. ; 
British West Indies. bee 


Barbados. 

Jamaica.___. 

Leeward Islands 

Trinidadand Tobago. 

Windward Islands---| 

Other British West 
Indies 


Cuba. 

Dominican Re public_. 

Guadeloupe 

Haiti___- Ase, _ 

Martinique | 

Netherlands West Indies_| 
Central America. 


British Honduras.__--- a 
Canal Zone and Panama_ | 
Costa Rica._._- ee 
El Salvador =a 

Guatemala...._._- 
Honduras ‘ ba 

Nicaragua. .........- | 


a | 


Argentina wees 
TIOUIVARS wk oncdune wal 
Brazil_- 
British Guiana 
Chile- ‘ 
Colombia_. 
Ecuador 
Falkland Islands. 
French Guiana 
Paraguay ‘ | 
i eo | 
Surinam (Ne ttherlands Gui- 
ana)... ae 
Uruguay-.__.- 
Venezuela_ ---- 





Flag of carrier: 
United States 
Foreign 


| 253 


| 

= 
Bahama Islands_----| ‘ 

| 

| 


By sea and by air 


Ci 
ze 


Aliens | 


163, 742)613, 


| 


, 231) 192, 7 


312/134, 7 
3,244) 4,! 


ti- | 
ns | 


, 921/652, 035] 

12, 569] 5, 756 
59} =1, 699 

| 20, 771| 57, 183] 
; | 48 
193, 857|539, 860 
9, 531} 99, 325 





| 19, 297] 39, 358 
11,739) 6, 366 
4,518} 7,023 
104) 340] 
; 17 37 2| 
105, 829/213, 043] 
8, 181] 17, 871) 
1,124 939 
4,150} 10, 047 
961} 1, 308 
3,850) 4, 587 
26, 665| 47, 489 
432 971} 
8, 628) 28, 930} 
2,513} 2,420 
3,625] 2, 22% 
5, 669| 7, 542 
3, 1388} 3, 224 
2,660} 2, 180 
73, 116) 64, 996 
6,527) 4, 285 
437 534 
14, 308} 10, 749] 
614 430} 
5,009} 2, 722! 
10, 562) 8,011 
3, 125} 2, 186} 
1 
68 
90 153 
6,331) 5, 862 
126) 116 
611| 549) 
25. 311] 29, 331} 
| 246, 686/869, 


998) 1, 116, 


| 


Total 


905, 956) 


18, 325 
1, 758} 
77, 954! 
48) 

733, 717) 


108, 856) 
252, 97 | 


156, 021) 
7, 816) 

58, 655) 
18, 105) 
11, 541 
444) 

| 


389} 


318, 872) 


26, 052) 
2, 063 
14, 197} 


2, 269) 
8, 437 
74, 154) 





242 
1, 160} 
54, 642) 


684) 


Aliens 





41, 328| 
7, 653 

l | 

353| 


31, 916| 


sy sea 


Citi- 
zens 
| 


63, 561 
2, 207] 
9 


554 
Ss 


52, 384] 


| 14, 164] 
14 


, 417 

956} 10, 789 
79 68 

72 649 
9,137; 2,044 
309 837 
10) 9 
| 
11) 21) 

18, 449} 21, 232 
270) 955 
239) 20 
504) 616 
53} 396 
316) 584 
1,405} 8, 406 
2| 18} 

759| 7, 458 
28) 65 

8} 14 
158) 180 
434) 659 
16) 12 
u, 108; 9, 931) 
2, 190| 1, 845] 
3,112| 2, 205] 
12} 22! 
716) 710) 
508 473) 
139} 371 

apace” Yar 

324) 57| 
4\ 14| 
167} 127} 

3 587] 


3, 936) 


35, 742/128, 
917) 1, 077, 659/191, 611/229, 


| 


| 





Total | Aliens 


= 


| zens | 
We ee 
104, 889/212, 593/588, 474! 
9,860) 4,916) 3, 549 
3} 58} 1, 697} 
907} 20, 418} 56, 629] 
& 4()| 
84, 300|161, 941/487, 476} 
15, 675| 8,020) 85, 161) 
24,991; 49, 657/178, 323 
11, 745| 20, 356] 123, 920} 
147; 3,165 $, 504} 
721} 19, 225) 38, 709) 
11,181} 2,602) 4,322 
1, 146 4, 209 6, 186 
19 4 331} 
32 6} 351| 
39, 681) 87, 380/191, S11 
1,225) 7,911) 16,916 
259} R85 919 
1,120] 3,646] 9, 431) 
449) 908 912) 
900} 3,534) 4,003} 
9, 811) 25, 260) 39, 083 
20 430| 953 
8,217| 7,869) 21, 472 
93 2, 485 2, 355) 
22) 3,617) 2, 208) 
338} 5,511) 7,362 
1,093} 2,704} 2, 565 
28) 2,644) 2, 168} 
21, 039 62, 008} 5, 065) 
—— _ - —| 
| | 
4, 035 4,337) 2,440) 
a tee 
5, 317} 11,196) 8, 544! 
34) 602 408) 
1,426} 4,293} 2,012 
981) 10,054!) 7, 538) 
510| 2,986} 1,815) 
. ] a 
acl 64 68} 
7 90) 153} 
901} 6,007) 5, 285) 

| 
| | | 
18) 122! 102! 
294 444) 422) 
7, 523| 21,375) 25, 744] 
292) 164, 034 210, 944/741, 706) 
261)}420, 872)\272, = " 


8, by country of 


Citi. | Total 


—— 


801, 067 


S, 465 

1, 755 
77, 047 
40 

649, 417 


93, 18] 


227, 980 


144, m8 
7, 689 
57, 934 
6, 924 
10, 395 
425 


357 


279, 191 
24, 827 
1, 804 

3, 077 
1, 820 
7, 537 
4, 343 


1, 383 
29, 341 
S40) 
825 
873 
269 
812 


| om cr DS or 


117, 073 


6, 777 


971 
19, 740 
1, 010 





866 
7, 119 


952, 650 
656, 787 





Senator Gruenine. It might be very useful, Mr. Reynolds, to place 


in the record at this point a ‘tabulation showin 


5 


o the number of travel- 


ers who, in a given period of time, went to Canada, Mexico, or Cuba 
That can be useful both from the 


and South 
standpoint of revenue 


American countries. 


(The information referred to follows 


:) 


and also as a policy matter. 
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Aliens and citizens admitted at U.S. ports of entry, fiscal year ended June 30, 1958 














_ ee oe | 
Class | Total | Aliens | Citizens 
Tod os big hdamccetekiielnis ssspnibccbieadsinnatigehe |_151, 384,396 | 82,470,804 | _68, 913, 592 
‘ ~y 7 ) 712 ae 9 
Border crossers......------------------- conven dhidenondliyuaile 144,298,007 | 78,982,718 | 65, 315, 289 
ig e 53, 363, 327 28, 262, 967 25, 100, 360 
@N....---------------------- eee ee none eo == ---- ’ ’ 
en ee | 90, 934, 680 | 50,719, 751 | __ 40, 214, 929 
aia One) Ely Lieto ck vemecdsauk bcbacbagaeeaaphen 2, 630,583 | 1,673, 475 957, 108 
TIRED <n, + 0nddaasoravdovbealeneamieanhans | 4, 455, 806 | 1, 814, 611 2, 641, 195 





Mr. Pumion. To give an example, statistics are sometimes mislead- 
ing, as you know, but last year according to the Immigration Serv- 
ice—that is, calendar year 1958—1,591,655 citizens traveled abroad. 
During that same period the Passport Office issued 676,000 passports 
covering about 875,000 citizens who were either traveling alone or in 

mily groups. 

a ie that about 55 percent of those traveling abroad in 1958 
required passport services last year. Now those figures may be mis- 
leading to this extent: That the number of people traveling abroad 
could have included people who procured their passport the year be- 
fore. But they also include people who traveled abroad where no 
passport was required. I think that annual report will separate some 
of these figures. 

Another interesting part about these statistics is they show why 
the air transport industry sees the need for improving the efficiency of 
the Passport Office, and that is one of the reasons why we support 
title lof Senator Mundt’s bill. 

Senator GruENING. Do you think that the service could be made 
more efficient and passports could be issued more rapidly than they 
are now, and that that would be accomplished by the changes that 
title I proposes ? 

Mr. Puiion. We feel that the record of the Passport Office this 
year and last year and in a couple of previous years has been very 
good. I don’t think the passport service could be improved greatly 
on the basis of last year’s demand. However, in this age of jet travel, 
we dislike to visualize a situation resulting in passport issuance delays 
similar to those of 1955 and earlier years. We think with the growth 
of international travel there is a definite risk the same situation will 
develop again unless some action is taken. 

Senator Gruentne. You think that passports should be issued in 
accordance with the age of supersonic speed ? 

Mr. Putiion. We think as long as Ceeserten imposes a passport re- 
quirement on airline passengers and on the traveling public that it 
also has an obligation to see that the passport is issued as quickly and 
as easily as possible. 

I think that summarizes our position. 

Senator Grurnina. Do you think that the fees for passports should 
be sufficient to support the costs of the Passport Office or not ? 

Mr. Prition. We could argue the point several ways. But let’s 
assume that we agree the cost of the passport should equal the cost of 
Issuing it. We would then point out that the Passport Office last year 
issued over 100,000 free passports to Government officials, and because 

46396—59——-8 
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the Passport Office must be self-sustaining, the cost of issuing those 
100,000 passports was passed on to the traveling public. So, in effect 
the applicable $10 or $11 passport fee charged to John Jones is higher 
than it should be if it 1s based on the total cost of operating the 
Passport Office. 

Senator Grugntne. Would you favor reducing the cost of pass- 
ports ? 

Mr. Puinion. Yes, sir. 

Senator GrueNinG. What would you consider a proper fee? 

Mr. Puimion. We have recommended broadly in travel indust 
studies conducted in cooperation with Mr. Reynolds that the cost of 
the passport should be no greater than the actual cost of issuance 
whether it be $5 or $2. 

Senator Grurenine. In the cost of issuance, I take it you would in- 
clude the total cost of the personnel in the Passport Office. That 
would be reasonable. Plus any incidental cost, printing and so on. 

Mr. Putrion. That is correct, although we have a quarrel with cer. 
tain cost data in the study that was made a year or so ago where many 
incidental costs which we consider to be totally unrelated to the Pass- 
port Office were included in the cost determination. 

Senator GRuENING. Well, of course, the consular service and de- 
termination of nationality and so forth are a part of this service, 
Have you taken any position on these travel taxes, your association? 

Mr. Puinion. Travel taxes? 

Senator GrueNING. Transportation taxes. 

Mr. Putrion. Do you mean domestic transportation taxes within 
the United States ? 

Senator Grueninea. All of them, every time we take an airplane 
we pay a travel tax. 

Mr. Puiion. The travel tax which I think you are referring to is 
a domestic transportation tax and we in the association are opposed 
to it. 

Senator GrueNninc. You might recommend that some of these taxes 
be earmarked for use in reducing the cost of passports? 

Mr. Puition. There is no real direct relation unfortunately because 
the transportation tax of 10 percent which is imposed today 1s strictly 
domestic. 

Senator Grueninea. That is true, but it all comes out of the people 
who travel, say, from the center of the country if they want to go to 
Europe, they travel from St. Louis to the port of embarkation, they 
would have to pay the travel tax. 

Mr. Pumion. I’m not a tax expert but I believe that person is ex- 
empt from transportation taxes because he is on a foreign trip regard- 
less of his organization. 

Senator Grueninc. I am glad to hear that. 

Mr. Pumon. I am not a tax expert but I think that is the case. 

Senator Gruentne. Thank you very much. We appreciate your 
testimony. 

(The statement of the Air Transport Association, previously re- 
ferred to, follows:) 


STATEMENT OF THE AIR TRANSPORT ASSOCIATION OF AMERICA 


The Air Transport Association of America is a trade association having as its 
members practically all of the scheduled U.S.-flag airlines. Our interest in pass 
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port matters, as well as other international travel and trade considerations, 
stems from the fact that more than 65 percent of the world’s air commerce is 
conducted by the U.S.-flag airlines. Well over two-thirds of the passports issued 
py the Passport Office in 1958 were applied for by persons who intended to 
travel by air. Our association has from time to time been asked | to express 
yiews on measures which the United States and other governments might employ 
to stimulate and facilitate international travel. Because of this, and in view 
of our longstanding interest in U.S. passport practices, the opportunity to dis- 
cuss the proposed Passport Reorganization Act of 1959 with the committee is 
greatly appreciated. ; L j . 

It has long been recognized that travel between nations is a vital factor in 
the cultivation of greater international understanding. In support of this 
principle, and because of the important political, economic, and cultural bene- 
fits flowing from international travel, our Government has declared that for- 
eign tourism must be encouraged and facilitated. Passport requirements, includ- 
ing costs and issuance procedures, are an essential part of any international 
travel facilitation program. Accordingly, the association submits that these facts 
should be taken into account in the consideration of any passport legislation, 
and with particular regard to these three questions : 

1. Passport issuing procedures: The general operation of the Passport 
Office and its effects on the public. 

2. Passport fees and passport validity: Important cost considerations 
directly related to travel market expansion. 

8. Passport travel control: The application of which can either restrict or 
facilitate international travel. 

We wish to offer comments in regard to the provisions of S. 2095 which deal 
with these questions. 

First of all, the airlines wholeheartedly support the provisions of title I— 
establishment of the U.S. Passport Service. We have been for some time con- 
vinced that a change in the Passport Office status is needed to insure continuing 
improvement of practices and procedures and to enable the passport operation 
to keep pace with the travel demands of the jet age. As this committee found 
in its 1956 study, the Passport Office has grown in importance as a public service 
to U.S. citizens, as a revenue-producing operation and as a public relations asset 
to the Government. Because of the growth of foreign travel and the related in- 
creasing demands of the traveling public, the Passport Office should be in a 
position to operate expeditiously, effectively and with great flexibility. Al- 
though any Government office rendering a public service should be expected to 
meet this requirement, such may not be the case if the needs and programs of a 
subordinate operating office—well removed from the policymaking level—are 
deferred to other needs, programs, policies, and priorities of intervening depart- 
mental offices. The public needs and is entitled to an efficient passport operation. 
International travel promotion and facilitation would be severely set back if— 
through program subordination at secondary levels—Passport Office conditions 
reverted to those in effect a little over 5 years ago. This can be prevented and 
improved public service assured through enactment of title I of S. 2095. The air- 
lines of the United States, therefore, respectfully urge your favorable considera- 
tion. 

Title II of this bill, among other things, pertains to passport fees, passport 
validity, and passport travel control. We note with great interest that section 
203 would give aircrewmen the passport rights long enjoyed by seamen. We 
fully endorse this proposal and urge its enactment. We note, too, that section 
203 would standardize the application fee by increasing it from $1 to $2 at 
passport offices. While the $1 increase seems relatively modest, coupled with 
the existing $9 passport fee it would have the effect of increasing total passport 
costs 10 percent for a large portion of the traveling public. Although we recog- 
nize the merit of a uniform application fee, we feel obliged to point out that any 
cost borne by the traveler in the form of taxes, landing fees, visa charges, tourist 
cards, stamps, head tax, and other miscellaneous tolls and charges, has an 
adverse economic impact on international travel. Travelers with limited budg- 
ets are now carefully reviewing the various special travel charges imposed and 
are beginning to avoid tourist areas where these are exacted. 

With further regard to passport fees, no consideration of this subject would 
be complete without reference to the question of free passports issued to Govern- 
ment officials, employees, and families. Over 100,000 such passports were issued 
last year to Government travelers. On the surface this might seem a reasonable 
and sensible practice. In fact, however, because the passport operation must be 
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self-sustaining, the fee charged the public is based on the cost of issuing a} 
passports—including those issued to Government travelers. Obviously, the pub- 
lic is being forced to pay more than its own share. The Government should find 
a way to reimburse the Passport Office for passports issued to its employees 
thereby proportionately reducing the cost to the public. If this is not practical 
or possible, then the cost of issuing Government passports should not be included 
in computing the cost of operating the Passport Office. This question should be 
carefully reviewed during the consideration of section 203. 

Section 207 of this bill would extend the initial period of passport validity 
from 2to3 years. The airlines have long supported this proposal and have noteq 
with great interest action taken by the Senate on August 19, 1959, in passing 
S. 1973 which, if enacted, would carry out the provisions of section 207. 

Section 209 of S. 2095 deals with the passport travel control issue. Our cop. 
cern in regard to this subject is limited to the possible increased burden—anq 
subsequent adverse effect on international travel—resulting from any peacetime 
legal requirement for a passport in order to depart or enter the United States 
en route to or from all areas of the world, including travel wholly within the 
Western Hemisphere. Section 209 would extend the travel control provision of 
section 215(b) of the Immigration and Nationality Act to peacetime, and would 
transfer from the President to the Secretary of State the exclusive authority to 
determine limitations and exceptions. Under the terms of this provision, the 
Secretary of State could immediately require passports for travel solely within 
the Western Hemisphere. Because the airlines fail to see the need for such a 
drastic step, we urge the committee to review the comparable provisions of 
section 206 of S. 2287, which is now before the Senate Foreign Relations Com. 
mittee. Said section 206, in our opinion, treats the subject in a realistic manner, 
First, the legal requirement of a passport for foreign travel would be clearly 
established, but subject to such exemptions as the President may authorize and 
prescribe. Secondly, in addition to these special exemptions, there would be 
provided for by law a general passport exemption for U.S. citizens traveling 
within the Western Hemisphere. This would merely reaffirm by statute a prac- 
tice followed for some time in accordance with section 215 of the Immigration and 
Nationality Act. Third, the President would be directed to implement passport 
waivers to countries outside the Western Hemisphere to the extent possible in 
order to eliminate travel barriers and to make foreign travel free of Government 
restraint, but subject to the minimal restrictions necessary in the interest of 
national security. We submit that such principles are more closely related to our 
Government’s policy to encourage foreign tourism, and we therefore urge your 
favorable consideration. 


Senator Grueninc. Now we have Mr. Nicholas Pasco, vice presi- 
dent, American Export Lines. 
Mr. Pasco, I’m sorry to have kept you waiting so long. 


STATEMENT OF NICHOLAS PASCO, VICE PRESIDENT, AMERICAN 
EXPORT LINES, WASHINGTON, D.C. 


Mr. Pasco. Mr. Chairman, I have a prepared statement which if 
you agree I will submit for the record and perhaps highlight a few 
points. 

Senator Gruentna. I wish you would. Give us your opinion of 
this legislation and we will have the statement printed in full at the 
conclusion of your remarks. Do you favor this legislation ? 

Mr. Pasco. We are supporting this bill, S. 2095, and we are con- 
fining our interest to titles I and II of the bill. I might start out 
by discussing the two sections here that we are in opposition to. 

The first one is 209. We have a position similar to our friends 
in the airlines whereby there is a situation in existence today where 
travelers to countries in the Western Hemisphere are not required 
to obtain passports, and in reading section 209 of this bill we don’t 
see any safeguard for that situation as it exists today. 
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We would also be interested in seeing something spelled out that 
would not require these people moving within the Western Hemi- 
sphere to get a passport. Under the language as it is written now, it 
could be interpreted, in our opinion, that such a requirement would 


be imposed. ae 
Senator GruENING. Do the export lines go to countries in this 
pel > 


hemisphere. 

Mr. Pasco. American Export Lines does not, Mr. Chairman, but 
the American Merchant Marine Institute is made up of many lines, 
some of which do serve the Western Hemisphere. 

Senator GRUENING. You are appearing in behalf of the American 
Merchant Marine Institute? 

Mr. Pasco. I am appearing in behalf of the American Merchant 
Marine Institute. 

Senator GruENING. Do you base your objection to the financial 
aspect, namely, that this proposal is an extra burden; or do you think 
that there is a larger issue such as the comity and good will that 
we should foster in this hemisphere? Or both? 

Mr. Pasco. I think both, if travelers moving between the Western 
Hemisphere countries were faced with the necessity of acquiring a 

assport, that would inevitably have some influence on determining 
whether they would or would not make the trip. 

I think it would be a deterrent to the degree of travel that is going 
on now. Additionally these countries do not require our citizens 
traveling in their country to be in possession of a passport, and I 
believe there is some degree of reciprocity there. 

Senator Gruentna. You think it would be quite a hardship for 
the people of San Diego if they could not go to Tiajuana without 
a passport ? 

{r. Pasco. Correct. I believe there is an element of good will 
involved there between nations. 

Senator Gruenina. I agree with you, and the situation of course 
applies also in Canada. 

Mr. Pasco. Yes. 

Senator Gruentne. You would like to see the passport service 
created on the grounds that you think it would be more efficient. That 
we might have faster processing, which is desirable in this jet age, 
and you oppose the application of these passport restrictions to the 
Western Hemisphere? 

Mr. Pasco. Yes, sir. 

Senator Gruentne. Thank you very much. I think your testimony 
is very useful. I think the committee will certainly give that very 
full consideration. 

(The prepared statement of the American Merchant Marine Insti- 
tute, previously referred to, follows :) 


STATEMENT OF THE AMERICAN MERCHANT MARINE INSTITUTE 


My name is Nicholas D. Pasco. I am assistant vice president of the American 
Export Lines. This statement is presented on behalf of the passenger traffic 
committee of the American Marine Institute, Inc. Practically all steamship 
companies operating U.S.-flag passenger vessels are members of the Institute 
and its passenger traffic committee. 

The privilege you have afforded us of presenting our views and recommenda- 
tions on S. 2095, designated as the “Passport Reorganization Act of 1959” is 
very much appreciated. 
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The American Merchant Marine Institute, Inc. desires to go on record as 
favoring section 101 of title I, “Establishment of the U.S. Passport Service” 
to be headed by a director who would be appointed by the Secretary of State 
in accordance with the civil service laws. If the status of the Passport Office 
were raised to that of a service, this would elevate the passport activity from 
about the fifth to the third echelon in the State Department where the passport 
service would be in a position to consult and operate directly with the regiong) 
bureau in charge of consular operations abroad. In consideration of the increage 
in foreign travel and anticipated further increase, and the great growth of 
the Passport Office as a public service to U.S. citizens, its operation through 
over 3,500 Federal and State courts, its eight field offices, its responsibility for 
investigating and determining the citizenship status of all passport applicants, 
and documentation of U.S. citizens here and abroad, it is our considered judg. 
ment that the Passport Office should be redesignated the U.S. Passport Service, 

While the service rendered by the Passport Office to the U.S. public hag 
greatly improved in recent years, we are of the opinion that if the Passport 
Office were elevated to the status of a Service agency within the State Depart. 
ment this would enable the Passport Office to render even more efficient service 
to the public. Accordingly, the institute urges the enactment of section 101 and 
its correlative sections 102 of S. 2095. 

The institute also favors the provisions of sections 108 and 104 of S. 2095, 
Section 103, as you know, would authorize the Director of the Passport Service 
to appoint passport agents within the United States, subject to the civil service 
laws. Section 104 would provide that the Passport Service shall be responsible 
for the administration of laws and regulations relating to the nationality, pro. 
tection, documentation, and control of international travel of U.S. nationals, 
The purpose of these sections is to provide the director of the Passport Service 
with the statutory authority to carry out the foregoing duties which, in fact, 
the Director of the Passport Office is performing by necessity. We believe that 
the duties of the Director of the Passport Office, as outlined in sections 108 
and 104, should be confirmed by law so that there will be no question in regard 
to the Director’s authority in this respect. 

The institute is of the opinion that, as would be provided by sections 101 and 
103, the Director of the Passport Office and employees of the national and field 
offices in the United States should be appointed in accordance with the civil 
service laws, since the service provided by the Passport Office to U.S. citizens is 
earried out primarily within the United States. Civil service status would seem 
preferable in order to provide experienced personnel and maintain continuity 
of employment which is required for the efficient operation of the Passport Office, 

The Institute favors the enactment of sections 201 and 202 of title II, “Pass- 
port Issuance and Fees,” of S. 2095, which would (1) authorize the Secretary 
of State to issue, renew or revoke passports within and without the United 
States, and (2) require execution of an application form prior to issuance of a 
passport. 

The institute notes that section 203 would confirm by law a policy which the 
State Department has been following by providing that no fee shall be collected 
for passports issued to officers or employees of the U.S. Government proceeding 
abroad in the discharge of their official duties, or to members of their immediate 
families accompanying or residing with them abroad. 

The institute desires to call attention to the following statement made by Mr. 
Clarence B. Randall, special assistant to the President, in his report on inter- 
national travel submitted to the President on April 17, 1958, after a detailed 
and extensive study and investigation and which was presented to Congress on 
May 12, 1958: 

“I do not believe that the people who pay for passports should subsidize the 
more than 100,000 passports issued without cost to Government officials and 
employees, their dependents, and to others traveling on official missions.” 

The institute thoroughly subscribes to the above statement. 

In its study of the cost of issuing and renewing passports as contained in 
Senate Report No. 1288 (85th Cong.) dated February 13, 1958, the General 
Accounting Office reported, in part, as follows: 

“The period of our study covered the calendar year 1956. * * * Issuances and 
renewals for that year totaled 709,939 passports; issuances and renewals were 
considered as individual units having the same unit cost. Total costs amounted 
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to $5,818,650," resulting in an average unit cost of $8.20 per passport issued or 


renewed. 
* s o * * + * 


“On the total volume of issuances (555,691) and renewals (154,248) in calen- 
dar year 1956, total fees would amount to $5,772,459. However, fees are not 
collected on passports issued or renewed to Government employees and their 
dependents. The Passport Office does not maintain statistics on the number of 
‘no fee’ passports issued or renewed ; however, it estimated that during calendar 
year 1956 the ‘no fee’ passports issued and renewed in the United States totaled 
110,580 and 4,570 respectively. Similar estimates were not developed for over- 
sea issuances and renewals. ‘No fee’ passports are included im the total issu- 
ances and renewals stated above for the calendar year 1956 and were considered 
in determining the unit costs reported herein.” [Italic supplied.] 

On the basis of the estimated unit cost of $8.20 for issuing or renewing a 
passport as contained in the GAO report, the total cost to the Passport Office 
of issuing or renewing the approximately 115,150 no-fee passports issued in 
1956 amounted to above $944,230, of which $115,150 is presumed to have been 
reimbursed to the Passport Office in the form of the $1 passport application fee 
which is required to be paid by all passport applicants, including Government 
officials and employees and the members of their immediate families, when 
applying to the Passport Office for their passports. Thus, the effect of issuing 
no-fee passports is to increase the cost of passports to paying applicants. To 
say the least, it is neither fair nor equitable to require the paying applicants 
to assume the burden of defraying most of the cost to the Passport Office of 
issuing over 100,000 no-fee passports to Government officials and employees and 
their immediate families at a total estimated cost of over $800,000 each year. 
The transfer of this enormous expense from the paying applicants to the Gov- 
ernment departments and agencies where it properly and rightfully belongs 
should have the effect of reducing the cost of the passport to the paying 
applicants. 

Accordingly, the institute recommends that the existing section 203 of S. 2095 
be amended to provide that either (1) each Government agency or department 
shall reimburse the Passport Office, by cash or credit entry, for the cost of 
issuing passports to officers or employees of such agency or department pro- 
ceeding abroad in the discharge of their official duties and to members of their 
immediate families, or (2) such Government officers and employees shall pay 
for passports issued to them under the foregoing circumstances and to the 
members of their immediate families with authorization to obtain reimburse- 
ment from the Government departments and agencies by whom they are em- 
ployed. It is our understanding that the passport application fee paid by Gov- 
ernment officers and employees in connection with travel abroad on official busi- 
ness is reimbursed to them by the Government departments and agencies by 
whom they are employed. 

The institute favors the provision in section 207 which would extend the 
validity period of the initial passport from 2 to 3 years. The extension of the 
total validity period of the passport to 5 years would have the effect of encour- 
aging international travel by requiring less frequent applications for passports. 
It would also reduce the workload and, consequently, the operating expense of 
the Passport Office which issued 580,000 original passports and renewals thereof 
in the United States in the fiscal year ended June 30, 1957. 

Section 209 of S. 2095 provides as follows: 

“Except as otherwise provided by the Secretary and subject to such limita- 
tions and exceptions as the Secretary may authorize and prescribe, no national 
of the United States shall travel to or in a foreign country without a passport.” 

The institute is opposed to section 209 on the ground that it could result in 
the imposition of additional restrictions on international travel in peacetime. 

Many countries of the Western Hemisphere do not require U.S. citizens to be 
in possession of passport in order to enter and leave such countries. Except 





5'The Travel Advisory Committee of the Department of Commerce adopted and sent to 
the Senate Committee on Government Operations in April 1958 the report of its Task Force 
on Passport Fees, which took exception and raised certain questions with respect to the 
conclusions reached by the General Accounting Office as to the total and individual costs 
of issuing and renewing passports. The AMMI, upon the recommendation of its Passenger 
Traffic Committee, urged adoption of the task force report by the Travel Advisory Com- 
mittee. Our use of the General Accounting Office cost figures in this respect is simply 
for purposes of illustration and should not be construed as acceptance of such figures. 
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when the United States is at war or during the existence of any national emer. 
gency proclaimed by the President, the Secretary of State has no authority, yp. 
der existing law, to require U.S. citizens to obtain a passport in order to de. 
part from or enter the United States. Thus, from the standpoint of the U.S, 
citizen desiring to travel to a foreign country, the determining factor ag to 
whether he should obtain a passport from the State Department has, as a prac. 
tical matter, been based upon the policy of the foreign country he plans to visit 
in regard to requiring passports. However, section 209 of 8S. 2095 would pro. 
hibit U.S. citizens from traveling to any foreign country without a passport, sub- 
ject to such limitations and exceptions as the Secretary of State may prescribe, 
regardless of whether or not such foreign country requires U.S. citizens to have 
passports. It is believed that such a reversal of the policy and procedure which 
has been traditionally followed in peacetime would create further obstacles to 
international travel. 
The favorable consideration of our views on S. 2095 will be appreciated, 


(Whereupon, at 5:40 p.m. the hearing was recessed to reconvene at 
10 a.m. Thursday, August 27, 1959.) 





am 








l- 


(Tron t 


or 


Vv ew Oe” FT TF 


PASSPORT REORGANIZATION ACT OF 1959 


THURSDAY, AUGUST 27, 1959 
U.S. Senate, 


SrectAL SUBCOMMITTEE OF THE 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10:15 a.m., in 
room 3302, New Senate Office Building, Senator Ernest Gruening 
(chairman of the subcommittee) presiding. 

Present: Senators Gruening, Muskie, and Mundt. 

Also present: Walter L. Reynolds, chief clerk and staff director; 
Ann M. Grickis, assistant chief clerk; and W. E. O’Brien, professional 
staff member. 

Senator Gruenrna. The meeting will please come to order. We 
are continuing hearings on S. 2095 to establish a U.S. Passport Service 
within the Department of State and for other purposes. 

Today we are going to hear the testimony of representatives of the 
State Department. First we have Mr. John W. Hanes, Jr., Admin- 
istrator of the Bureau of Security and Consular Affairs. 

Mr. Hanes, will you proceed in whatever way you think best. 


STATEMENT OF JOHN W. HANES, JR., ADMINISTRATOR, BUREAU OF 
SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF STATE 


Mr. Hanes. Thank you, Mr. Chairman. I do have a prepared 
statement, which, if it were agreeable with the committee, I would 
like to file, and then perhaps speak to some of the points. 

My prepared statement actually deals with the bill which is before 
the committee title by title, and it may be of use to the committee in 
its study. Then in my oral testimony if I might, I would like to speak 
to the more general passport problem. 

Senator Grugentna. Well, you can do both if you wish. I would be 
very glad to have you speak in general and then read your statement. 
The testimony of the State Department is very important and we 
would like to have it section by section on the bill. 

Mr. Hanes. All right, sir. I will proceed then in that way if you 
prefer. 

Mr. Chairman, at this time and with your approval, I would like 
tosubmit my statement for the record. 

Senator Grurntnc. Very well, Mr. Hanes. Your prepared state- 
ment will be incorporated into the record at this point. 

115 
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(The statement submitted for the record by Mr. Hanes follows:) 


STATEMENT BY Hon. JoHN W. HANES, JR., ADMINISTRATOR OF SECURITY yp 
CONSULAR AFF AIRS 


I appreciate the opportunity to appear before this subcommittee to testify 
about S. 2095, a bill to establish a U.S. Passport Service within the Department 
of State and for other purposes, and to comment to some extent about our nee 
for legislative action dealing with the problem of having to issue passports to 
dangerous supporters of the international Communist conspiracy. 

It would perhaps be the most helpful procedure if I addressed myself to 
the various titles of 8. 2095. In this connection, the committee may also wish 
to refer to the Department’s more detailed comments on S. 2095 contained iy 
our letter of August 21, 1959. 

The Department believes that title I of 8S. 2095, which would establish g 
semiautonomous ‘U.S. Passport Service” within the Department, is adminis. 
tratively unsound. Equally important, the Department believes that it is un- 
necessary in light of either the existing administrative situation or of the record 
of passport performance by the Department. 

Governor Dwinell, the Assistant Secretary of State for Administration, wil] 
comment more specifically on the ways in which the provisions of title I of 
S. 2095 would damage the orderly and sound organizational pattern of the 
Department of State. He will also indicate to you the steps which have been 
taken by the Bureau of Administration to insure that the Passport Office is amply 
provided with personnel, funds, and equipment. I am very pleased with the 
cooperative arrangements that have been developed in this area, and I believe 
that any action which would substitute other arrangements would be both 
unwise and unnecessary. 

I can assure the subcommittee that the Passport Office, under the strong and 
effective leadership of Miss Knight, has done a splendid and effective job of 
servicing the American public within its existing organizational framework, 
I have no doubt whatsoever that it will continue to do so, 

I could cite innumerable examples of the improved performance of the Passport 
Office in recent years. The backlog of the Passport Office has been reduced to 
virtually zero. The time required to process a passport application is consider- 
ably less than a week on the average (often oniy 2 or 3 days) as compared to 
an average of 4 to 6 weeks (and often more) during peak seasons a few years 
ago. Productivity per employee has risen a dramatic 35 percent since fiscal 
1955. Despite ever-rising costs, the unit cost of processing passport applications 
has gone down. And yet, during this same period (1954-58), the number of 
passport applications received by the Department increased by 50 percent. 

Our objectives for the Passport Office are: 

1. Efficient and rapid processing of the annually and significantly increasing 
number of requests for passport and citizenship services. 

2. Decentralization to the maximum practicable extent of Passport Office re- 
sources to provide for complete passport facilities at the large metropolitan 
areas serving as points of departure for foreign travel. 

3. Mechanization of all suitable passport processing activities to provide serv- 
ice at the lowest unit cost compatible with the requirements of the traveling 
public. 

At the present time, all operating units within the Department which perform 
consular services—the Passport Office, Visa Office, the Office of Special Consular 
Services and, to some extent, the Office of Refugee and Migration Affairs—are 
located within the Bureau of Security and Consular Affairs. To a considerable 
extent, the functions of these Offices and the regulations they administer are 
interrelated. These Offices receive policy guidance and direction from me as 
Administrator of the Bureau and, as required, from the Deputy Under Secre- 
tary for Administration, to whom I report, or from the Secretary. 

This pattern of organization has its parallel abroad at our Foreign Service 
posts, where consular functions are customarily grouped together. In fact, at 
many small posts the same officer may perform passport, visa, and protection and 
welfare functions. This officer can now obtain guidance on all of these consular 
functions from one bureau of the Department—the Bureau of Security and Con- 
sular Affairs. 

We have taken seriously our responsibility for serving as a focal point of 
action and interest on consular matters within the Department. We have de 
veloped and stimulated a number of activities and programs to give meaning to 
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that responsibility. I believe it would be unwise to fragment the consular fune- 
tion within the Department, for it would not only confuse the relationship be- 
tween the Department and its field posts, but would weaken the progress that 
has been made in providing a central source of support for the worldwide con- 
sular function. ; ss ; ‘ 

The remaining titles of S. 2095 contain a number of provisions with which 
the Department is in full accord. Other provisions, with certain amendments, 
would be favored by the Department. 

Many of the provisions of title II are already contained in existing law. We 
pelieve that S. 2095 improves the language of these existing statutes to some 
extent and further perfecting changes might be appropriate. 

Section 202 is essentially the same as existing law and, of course, the Depart- 
ment would favor in any comprehensive passport legislation a provision requir- 
ing the application to be under oath. However, we would suggest that either 
in this section or elsewhere in the bill a provision be inserted with specific 
regard to an affidavit as to the passport applicant’s membership in the Communist 
Party. S. 2095 might be interpreted as allowing the Department to request such 
an affidavit by regulation; however, we believe that specific statutory authority 
for such a requirement would be most useful. Our experience has been that the 
oath requiement, which the Supreme Court held had not been legislatively au- 
thorized, was one of our most effective means in administering a passport 
security program. 

In connection with section 208, the Department does not favor exempting from 
the passport fee seamen and air crewmen. I believe that it is in accord with 
standard Government policy not to exempt specialized groups of private citizens 
from charges for Government services. Furthermore, section 203 would increase 
the cost of the passport to the applicant who applies to a Federal official. 
Although it would make the cost the same as presently charged by State officials, 
the Department does not favor any increase in passport fees at this time. Our 
reason is very simply that such an increase cannot be justified by the cost of 
issuance. 

I might point out that section 207, which would increase the period of validity 
of a passport to a maximum of 5 years, has recently in effect been passed by the 
Senate as S. 1973. The Department favored the enactment of §8. 1973 and, of 
course, would favor the inclusion of such a provision in this bill. 

The Department does not believe that S. 2095 should include a provision such 
as is found in section 208; namely, legislative establishment of “special” pass- 
ports and prescription as to who are entitled to such passports. So far as we 
are aware, “special” passports have not been referred to or defined in any statute. 
We feel rather strongly that the Secretary should retain his discretion to de- 
termine what type of passports shall be issued, and to establish the rules as to 
who should be eligible to receive them. This is, historically and fundamentally 
an executive function, and a very real part of the conduct of foreign relations. 

The Department is not quite sure what the effect of section 209 would be on 
present law. It would seem to repeal by inference the present provisions of the 
Immigration and Nationality Act which permits the control of departure of 
citizens from the United States only in time of war or national emergency. It 
would appear to make the requirement of a passport for foreign travel permanent 
legislation, and to confer on the Secretary of State the authority to make certain 
exceptions to the requirement. The Department has always taken the position 
that it would be contrary to this Government’s dedication to the ideal of free 
travel and promotion of international intercourse, to institute travel controls 
except in times of war or national emergency. Moreover, the Department feels 
that the necessity for such controls, even in periods of war or national emergency, 
— remain a matter for determination by the President as it is under existing 
aw. 

Section 209 also relates the passport requirement to travel to or in a foreign 
country, rather than to departure from or entry into the United States. I believe 
that this would create very difficult problems of administration and enforcement. 
The Department does favor, however, enforcement provisions to prevent travel to 
a country or area for which passports are not valid whether such travel is accom- 
plished with or without a passport. To the extent that the provisions of title V 
of S. 2095 would accomplish this objective, the Department would favor their 
enactment. 

The Department is in accord with the apparent objective of title III of S. 

o—the statutory enumeration of the authority of the Secretary of State to 
deny or revoke passports. The Department’s position in this regard was set forth 





118 PASSPORT REORGANIZATION ACT OF 1959 


in the submission of the administration’s bill to the 85th Congress (§, 4110) 
Title III contains many of those same provisions. However, we feel that title 
III is in need of considerable revision in order to encompass certain basie ay. 
thority which we feel the Secretary of State now has under the present state og 
the law. 

Title III, for example, would establish all instances in which passports coulq 
be denied. Accordingly, we believe it should be broad enough to recognize the 
Secretary’s general authority to refuse a passport where it may be reasonably 
anticipated that an individual will interfere with the orderly conduct of foreign 
relations. This is an area which is not crucial at the moment because we feg| 
we now have such authority. However, we would not wish to see legislation 
which might infringe on this authority, by excluding it from a comprehensive 
listing. 

Title III, in section 302(a) (5) also deals with the area in which the Secretary 
of State is most urgently in need of affirmative legislative authorization—the 
Communist area. The approach of last year’s administration bill, which was 
a comprehensive bill as apparently S. 2095 is designed to be, was to relate affili- 
ation with the Communist movement to the impairment of the conduct of oyr 
foreign relations or national security. We prefer this approach. 

These broader provisions are not contained in §S. 2095, and the Communist 
problem is dealt with in a more direct and, I might say, limited way. The eri. 
teria are based on either present membership or former membership, termi- 
nated under certain cicumstances, in the Communist Party, or organizations 
finally ordered to register by the Subversive Activities Control Board (of which 
there is none at present). In fact, the section is restricted to persons who are 
or have been formal members of such organizations. The Department does 
not believe that a person’s formal affiliation, either past or present, with the 
Communist Party or any other organization, should per se constitute a legis. 
lative basis requiring passport denial. In taking this position we fully recog. 
nize that such a provision was contained in our now defunct regulations. We 
believe a more proper criterion to be a person’s knowing engagement in activi- 
ties for the purpose of furthering the international Communist movement. The 
Department has supported provisions along this line in bills presently before the 
Congress designed to deal only with the narrow issue of Communist travel. The 
most satisfactory of these standards is found in section 2 of the Wiley bill, §, 
2315, which is pending before the Foreign Relations Committee. 

Section 304(a), legislatively sanctioning geographic restrictions in passports, 
covers another area in which the Department feels legislation to be highly de. 
sirable in any comprehensive approach to the passport problem. We are fully 
in accord with the objectives of this section and the companion section, 304(b), 
The Department does not feel that this is an immediate problem requiring con- 
gressional action. 

However, as the President said in transmitting passport legislation to the 
Congress last year “the Secretary should have clear statutory authority to pre- 
vent Americans from using passports for travel to areas where there is no means 
of protecting them, or where their presence would conflict with our foreign 
policy objectives or be inimical to the security of the Uinted States.” 

The reason I say there is no immediate problem in this field is that the Sec. 
retray of State has recently been upheld by the court of appeals in the imposi- 
tion of area restrictions on the validity of passports, and in making reasonable 
exceptions thereto, as a proper exercise of his authority over the conduct of 
foreign relations (Worthy v. Herter and Frank vy. Herter). The confirmation of 
this authority by the Congress, with appropriate enforcement provisions, would 
in the Department’s opinion be highly desirable provided it is not unduly 
restrictive. We believe that these sections of S. 2095 are a bit too restrictive. 
For example, the langauge in section 304(a) (4) “deterrent to aggression” would 
seem to be a limitation on the foreign policy objectives of area restrictions, and 
the language in section 304(b) restricting exceptions to general limitations on 
the basis of a person’s “vocation,” would, we feel, deny the Secretary adequate 
discretion for the proper exercise of his presidentially delegated authority to 
conduct our foreign relations. 

Title IV of S. 2095, establishing detailed review procedures for passport de- 
nials and revocations, represents another area where we are in substantial ac- 
cord with the objectives of S. 2095. We recognize the language of title IV as 
being essentially that of our present regulations with certain added impreve 
ments which we largely have adopted:in practice. We deem it desirable to have 
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poth the administrative and judicial review procedures applicable to passport 
denials and revocations established by statute in as much detail as is feasible. 

Our regulations in this area have not been revised since early 1956 (due pri- 
marily to pending litigation) and a considerable amount of case law has de- 
yeloped since that time. In addition, the executive branch worked very hard on 
this subject at the time the administration’s bill was sent to Congress last year, 
to determine the maximum procedural safeguards which could be granted to 
the individual, at the same time maintaining the necessary protection to our 
national security. Even since the submission of that bill we have continued to 
examine this problem. We have had the benefit of numerous studies by gov- 
ernmental and nongovernmental groups. We feel we have come a long way. 

We would, therefore, suggest a substitution of a new title IV, the text of 
which was enclosed with our detailed comments on 8. 2095, and which I can 
say has the approval of the executive branch. It represents a conscious effort 
to establish a fair administrative process which will achieve that delicate balance 
between protecting against the danger to the security of the United States, and 
the citizen’s right not to have his freedom of movement unreasonably restricted. 

I hope these comments will prove helpful to the committee in its consideration 
of this most important subject. 

Mr. Hanes. Mr. Chairman, the bill which is before this committee, 
§. 2095 falls basically into two parts. Title I is primarily an or- 
ganizational title concerning organization within the Department of 
State. Titles IL through VII are essentially a comprehensive pass- 
port bill dealing with the nature of passport issuance, the grounds on 
which passports should be denied, procedures under which passports 
should be issued and denied; and these two parts of the bill are some- 
what separate and distinct, and if agreeable I would like to treat them 
somewhat separately. 

If I might, I would like first to speak to the part of the bill which 
is the comprehensive passport legislation. Now the Department has 
long felt that comprehensive passport legislation is a necessary and 
desirable legislative objective. We have felt this for some years, but 
we felt it particularly since the recent Supreme Court decisions in 
1958 pointed out some of the legislative gaps that exist in passport 

}o po L g 
legislation. 

Last year the Department presented a comprehensive passport bill 

y : 
to the Congress. In the hearings that took place last year, the Con- 
. . 5 5 . . . . e 9 
gress indicated, however—at least it was indicated in a number of 
committees—that while a comprehensive bill might ultimately be 
desirable, the Congress was particularly interested in a narrower 
2 5 ‘ os ; 
aspect of the passport problem, which is that problem that has arisen 
, ’ ° o 
due to the Kent-Briehl and Dayton cases in June last year before the 
t ; Apa’ ; : a 
Supreme Court. Now those cases, sir, dealt with the Communist issue 
in passports. In effect and to sum them up, the opinion of the 
Supreme Court at that time was that even when the Secretary of 
State had evidence and could demonstrate that a person was a known 
supporter of the international Communist movement, in the absence 
of legislation, this was not sufficient reason to deny a passport. 

The Supreme Court did not say, of course, that it was unconsti- 
tutional to deny a passport, but only said that it could not be done in 
the absence of specific legislation. 

Senator Grueninc. Let me interpose at this point. As I under- 
stand it, the Supreme Court did not pass on the constitutional issue. 
It merely passed on the issue that there was no legislative authority 
for the Secretary of State to withhold passports. It did not pass on 
the constitutional issues themselves. 
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Mr. Hanes. That is absolutely correct, sir. Now the Court did gay 
in its dicta that this was an area that was in the constitutional pro. 
tection zone, and that any legislation that were drawn would haye 
to be very carefully drawn in order to protect the constitutional rights 
of citizens. But the Court most specifically did not pass on the cop. 
stitutional issue, and merely pointed out that there was no specific 
legislation in this field. 

Now since that time, we have recognized that this particular areg 
is certainly much the most urgent area that we have in the passport 
field. We still feel that comprehensive passport legislation is ulti. 
mately desirable, and if the Congress chose to pass it at this time, the 
Department would be very happy, because there has been no compre. 
hensive passport laws for many years, and indeed according to the 
Court there has really never been a fully comprehensive passport lay, 

We do, however, also feel that the specific issue that is most urgent, 
the one that really poses a clear and present danger to the security of 
the United States, is the absence of legislation permitting the Seere. 
tary of State, in his discretion and under proper procedural, substan. 
tive, and administrative guarantees of due process, to deny passports 
to knowing, active, witting members of the Communist conspiracy 
or supporters of the Communist conspiracy. 

Senator Grueninc. What was that third adjective, knowing, active, 
and. 

Mr. Hanes. Witting. 

Senator GruEeNING. It is a good word. 

Mr. Hanes. It is, I suppose, similar to knowing, but perhaps with 
a slightly different connotation. 

Mr. Chairman, I suppose that there is little need today to discuss 
the danger that is posed to us by the Communist conspiracy. It is, 
I think, well known to the people of this country, it is certainly very 
well known to the members of this committee, that we are opposed 
by an organization directed from abroad which considers itself at 
total war with the United States; indeed with the free world, but 
particularly with the United States as the leader of the free world. 

Senator GrueninaG. I should say there is universal agreement with 
that statement. 

Mr. Hanes. Sometimes, sir, it is not realized in our country, hovw- 
ever, the extent to which this word “total” has been applied. When 
I say total war, I mean war on every front, political, economic, and 
when it suited the Communist purpose, military; and subversive, 
always subversive. In every country in the world, in every free cour- 
try in the world there exists parts of the Communist subversive 
apparatus. 

They are not separate. They are all linked. They are all directed 
from the same place, They are all part of the same organization 
But above all, this apparatus exists in our country because the Com- 
munists are well aware of the fact that their goal of world conquest 
will or will not be achieved according to whether the United States 
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our intuition. We have overwhelming evidence of the existence and 
the nature of this conspiracy in our country. This is a secret con- 
spiracy in every true sense of the word. It operates secretly when 
ithasto. It operates openly when it can, but always underneath that 
it operates secretly. bs 

Indeed many of the open and overt activities that it carries on are 
actually nothing more than blinds. Sometimes they directly serve 
the purpose of the conspiracy. Sometimes, I suspect, they are pur- 
posely inept and overt, in order that we may be blinded to the real and 
very effective and very far from inept operations of this subversive 
organization. 

Senator GRUENING. Are you familiar with the recently published 
book called “Protracted Conflict” ? 

Mr. Hangs. Yes, sir. 

Senator GruENING. I think that exposes what you are now saying 
in great detail and very effectively. 

Mr. Hanes. I consider that to be a tremendously useful addition to 
the library of works about the nature of the Communist conspiracy, 
sir. I happen to know Dr. Straus-Hupé who has been very active in 
the work of the group that produced it. He is a very knowledgeable 
and fine person, as are the several other authors. 

Senator GruENING. Yes, I think it should be made required reading 
not only for all people having to do with foreign affairs, but also 
Government officials in general, and others. 

Mr. Hanes. I would certainly support that, sir, very strongly. 

One of the most important aspects of a subversive organization; 
indeed I don’t need to limit it to that, one of the most important 
aspects of any big organizaiton is communication. Most big organ- 
izations of course, operating openly and legally, can use open and legal 
methods of communication. Even they, however—even the U.S. Gov- 
ernment—finds difficulty in communication. It is always a problem 
in a big organization, but it is a tremendous problem for a subversive 
organization because they can’t use open and direct methods of com- 
munication without grave risk. 

Indeed it is one of the fundamental tenets of the method of opera- 
tion of the Communist conspiracy that they not use written communi- 
cations, normal communications. That wherever possible (and for 
very obvious reasons) they use word of mouth, they use couriers, they 
use personal contact, personal assessment. Just to take one hypo- 
thetical example, I am not a bit certain how, for instance, anyone 
would recruit a spy by mail. I don’t think that the Communists 
know how to recruit a spy by mail either. There are some things that 
have to be done face to face. 

Now we are not by any means helpless against the Communist con- 
spiracy in this country. The United States has very substantial 
defenses of a varied nature. We have organizations and agencies in 
this country well-known to the committee whose duty and primary 
responsibility it is to contain the danger of that conspiracy. They 
have many methods to do so. Certainly penetration of the conspiracy 
is one of the major methods that is used. Surveillance of known 
members of this conspiracy in this country, surveillance of the meth- 
ods that the conspiracy uses is another. One of our major defenses 
has been our immigration laws, which have prevented the ingress into 
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our country of dangerous known Communists, Communist couriers 
and other persons who serve the international conspiracy ; and in the 
ast, one of our primary defenses has also been the provisions passed 
y the Congress intended and actually used to prevent the egress from 
our country of known dangerous members of the Communist 
conspiracy. 

Now, of course, this isn’t a total defense. There is no such thin 
as a total defense. The fact that we had passport restrictions which 
prevented a great many of the important Communist functionaries— 
all that we knew about—from having passports, certainly did not 
mean that the Communists were deprived of all methods of 
communication. 

Of course, they could use the mails, sometimes the diplomatic pouch, 
Of course, they could travel if they wished by cieuialons routes. It 
has been known that American Communists have gone say to Mexico, 
where they could go without a passport, and then have illegally 
traveled beyond. But they haven’t used those devious routes very 
much, again for very good reasons. When you have to do things by 
these roundabout circuitous ways, you stretch the trail very thin. You 
have to bring a lot more people into the matter. You have a much 
more complex arrangement, and there is always a great deal of 
danger that someplace along the line we, meaning the United States 
and its agencies, will be able to uncover some part of this trail. 

Knowledge is, of course, above all our greatest defense. The one 
thing that we always seek to do is uncover some part of the Com- 
munist trail, the trail of this conspiracy ; not always of course to move 
in immediately and arrest people or things of this sort, because very 
frequently it is much more important tous to allow something to con- 
tinue, knowing full well what is going on, and use it to gain more 
knowledge. Well, the Communists are well aware of this too, and 
they don’t like to use these devious and circuitous routes. Indeed 
there have been a number of examples where, by our forcing them 
to use this kind of devious method, by forcing them to take such 
actions, they have had to uncover, by using them, parts of their con- 
spiracy that we had not previously known about, very important parts, 
that opened them up to our future surveillance. 

Now since the Supreme Court decisions have demonstrated that 
there is no law in this area, all of this has become unnecessary for 
the Communists. The number of passports that the Communists, the 
American Communist conspiracy, can get today is effectively speaking 
limited only by the number that they want, because there is no Amer- 
ican Communist who, on that ground, we can deny a passport to 
today. 

If he happens in a rare instance also to be, let’s say, a fugitive from 
justice or a criminal or something of that sort, perhaps we could 
deny; but that obviously is the rare instance. As long as all we know 
about him is that he is a member of the Communist conspiracy, how- 
ever active, however knowing, however dangerous, on that ground 
we cannot deny a passport. 

Now they have used this. This has obviously taken a good deal of 
the strain off the apparatus. It has meant that these other devious 
methods can be reserved only, let us say, for the most difficult, the 
most dangerous kind of person that they have to move. Perhaps 
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let’s say that they have (as they always have had in the past) a stock 
of American passports that they can produce, a small stock that the 
have been able in the past to gain. Today, for instance, that stoc 

rhaps could be reserved for the use of non-Americans who they 
wished to document, because all of their American members can get 
their own passports; and indeed if their stock becomes depleted, I 
have no doubt that there are many American Communists who would 
not object in the slightest to having their own passport used in any 
way that the Communist conspiracy deemed desirable to use it. 

ow this of course is dangerous in itself. It is dangerous because 
it allows this communication to be carried on unhindered, unham- 

red that is so essential to the conspiracy. It is even more dangerous 

ause of the impact it has on the other methods of defense that we 
have against the conspiracy. Al] the surveillance, the penetration, 
for example, that various agencies in this country have been able so 
successfully to effect into the Communist conspiracy in this country 
is certainly blunted when members of the American Communist con- 
spiracy can evade any surveillance, any supervision or knowledge of 
their movements for extended periods by traveling abroad, probably 
behind the Iron Curtain, where I am afraid we have very limited if 
any methods of knowing what they are about. 

e know what ind of things they are about because we know 
what they are and what they have done in the past and we know 
their dedication to the Communist conspiracy and we know what the 
conspiracy means. But as to exactly what they are doing, obviously 
when they can travel to the Soviet Union, as many of them have, and 
even in violation of their passports to Communist China, we have 
little way of knowing what they are about. 

This, sir, is the dangerous gap in the legislation that we feel so 
strongly needs to be plugged. This is the clear and present danger 
to our country. The Department, the administration this year, fol- 
lowing the experience we had last year, following the advice we got 
from the various committees of Congress before whom we appeared, 
has tried to take a more flexible position on exactly what kind of leg- 
islation is needed. 

Obviously there is no one single piece of legislation that is the 
only answer to this problem. There are a number of possible ap- 
proaches. We do feel that in this urgent area there are certain basic 
requirements that legislation ought to have. One of them is, we 
feel, that there should be a congressional finding. There have been 
congressional findings of this sort many times in the past. We feel 
there should be a specific congressional finding again reaffirming 
the Congress often expressed knowledge of what the Communist 
conspiracy means, and the knowledge and the statement that the travel 
of active members of that conspiracy, American members of that con- 
spiracy, is dangerous to the United States, and that therefore, the 
granting of passports to such active members is dangerous. 

Now, we also think that there should not be an automatic standard, 
such as membership, established. Membership, of course, is a very 
flexible thing today, particularly in the Communist Party, as I am 
sure is well known to the committee. Many of the most active sup- 
porters of the Communist conspiracy are not in any provable or formal 
sense of the word members of the Communist Party. 

46396 O—59 9 
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This is of course by design. That doesn't make them any the Jeg 
active members. We do think, however, that there should be no > 
rague sort of standard such as has been referred to by the courts ag 
“beliefs or associations” as a sole criterion. 

We think that there should be and that there can be established 
standards which will require that it must be demonstrated that a per. 
son is, as I said earlier, a knowing, a witting, an active, and a eyp. 
rent supporter of the international Communist conspiracy. 

Now, for the reasons that I spoke about a moment ago, we do think 
that it is an almost impossible type of situation to administer if there 
is introduced into this concept the requirement that there be an ad. 
vance showing, let us say in the case of a prospective denial of g 
passport, as to precisely what some individual is going tO do at a 
specific future time or on a specific future trip. There are a number 
of reasons for this. Perhaps the simplest I could cite is that at the 
time a person comes in to get a passport, he may not have any specific 
future trip in mind. 

He may not have received any orders, let us say, if he is an active 
supporter of the Communist movement. His passport, however, 
will be valid for a considerable period of time, and he can travel at 
his will. Even, however, if he does have a specific trip in mind, the 
Communists are well able to document any number of harmles 
reasons for their travel. They have tremendous resources in this way, 
There are always Communist doctors who can certify that om 
has to travel someplace because of his health; or wherever he is goin 
there will be somebody who is willing to certify that he has a a 
brother or a sick mother or a sick cousin er something that he has 
to visit. 

Or there will be some Communist lawyer who will be willing to 
certify that there is some valid legal reason that he has to travel 
someplace to gain some evidence or something of this sort. 

There are always plenty of harmless reasons for the travel which 
are unchallengeable because the Communists have the apparatus to 
make them true. 

However, we feel that with the overwhelming evidence that exists 
today as to the nature of the Communist conspiracy, as to the methods 
of its operation; with the overwhelming evidence that has been found 
by both the Congress and the judicial branch as well as the executive 
that active members of this conspiracy owe their allegiance not to 
whatever country they are a citizen of, in this case the United States, 
but to the purposes of the international Communist movement; with 
the overwhelming evidence that such dedicated supporters of this 
conspiracy do act always in a way to further the objectives of that 
conspiracy, we feel that it is not an unwarranted presumption that 
if you can demonstrate that somebody is a knowing, active, and cur- 
rent supporter of the movement, then his purpose in traveling abroad 
is fairly clearly to advance the purposes of that movement. Now 
even there, I suppose, it is conceivable that in an individual case, in 
a rare instance, it might be possible for a specific Communist to dem- 
onstrate that the purpose of his travel abroad was actually harmless 
and he should be given opportunity to do this. 

But if the Department has the burden of proving beyond any rea- 
sonable doubt that he is such a knowing and active supporter, then , 
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it seems to me that the person so designated ought to have some bur- 
den of proving that his trip in any specific case is actually going 
to be harmless, because all the weight of the evidence of our past 
experience is that it will not be harmless. 

Senator Grueninc. I think you have made a very effective pres- 
entation of what the Department views as the clear and present dan- 

r. I wonder whether you have any comments on the fact that 
Seater Fulbright, chairman of the Foreign Relations Committee, 
has been quite critical of the dilatory procedures of the State Depart- 
ment in pressing for this legislation? If there is a clear and present 
danger, why hasn’t the Department been more active in urging legis- 
lation ? had 

A year or more has passed now since the Supreme Court decision. 
This is not said in any critical sense, but merely for the purpose of 
getting information. If there is a clear and present danger, as your 
testimony indicates, why has not the State Department been pushing 
for legislation? Emergency legislation could have been passed very 
speedily if the Congress had been convinced that there was a clear 
and present danger. 

Mr. Hanes. Sir, I am well aware of Senator Fulbright’s comments. 
I accompanied Under Secretary Murphy when he appeared before 
the Senate Foreign Relations Committee. I have also myself testified 
before about four other committees of the Congress since early this 
year on this field of passport legislation. 

In answer to your question, perhaps I could very briefly go over the 
history of what happened. Last year, immediately after the Supreme 
Court decisions in the Aent, Briehl, and Dayton cases, the Depart- 
ment of State, the administration, forwarded with an extremely strong 
message from the President and from former Secretary Dulles com- 
prehensive passport legislation which, not incidentally, included as a 
very prominent part this section dealing with the Communist menace. 
As I said, the hearings last year demonstrated, we thought at least, the 
feeling of many Members of both Houses of Congress that while com- 
prehensive legislation might be desirable at some time, this raised a 
great many questions; and after all the really urgent problem—as 
we sitaialy agree—was this one of Communist legislation; and that 
we would be better advised to seek legislation along this narrower 
ground. Even in this narrower aspect, however, it was made very 
clear that there were a large number of differing views as to exactly 
how such legislation should be drafted. 

As I said, we agreed with both of these points of view. We cer- 
tainly agreed that this narrower matter of the danger from active 
Communist supporters was the urgent and clear and present danger. 
We also agreed that there were a large number of ways in which this 
problem could be approached. 

We did not, therefore—and as I say, this was a matter of tactics 
that we at least felt was wise and felt was desired by the Congress— 
we did not wish to come up this year with one specific formula and say 
“This is the only legislation which will accomplish this particular end”. 
Now there were a number of bills introduced earlier in the session in 
the Congress, and at a very early date in the present Congress, the De- 
partment of State made its opinions very clear in communications to 
the Congress dealing with these bills, making certain suggestions, in- 
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dicating its support of certain provisions and indicating the reasons 
why it felt certain other provisions might not be satisfactory and suit. 
able. 

As I said, I myself have appeared about five times now before varj- 
ous committees of the Congress. Senator Fulbright apparently felt 
that the Department would “have been better advised to have a Specific 
bill which it introduced or sought to have introduced early in the ges. 
sion, and c-uld thereby register its particular support; and perhaps 
the Senator is right. 

If so, that was an error or our part in tactics. But it was certainly 
not any error in intention, and I don’t believe that the way the naan 
stands, there was any lack of our recorded and active opinion as to 
the nature of the danger and the urgency of the danger, and indeed 
of our position on the various kinds of legislation that had been intro. 
duced. 

Senator GRuENING. Mr. Hanes, we are going to ask your opinion 
specifically on this bill and go through it section by section. 

As we proceed, I think you have made the position of the Depart- 
ment very clear, the need of urgency, particularly urgency to give 
the State Department the right to ‘deny passports to active Com- 
munists and those whose tr aveling abroad would be considered a men- 
ace to the security of the United States. 

* Senator Muskxte. I, of course, have not had the privilege of listen- 
ing to all of your statement, Mr. Hanes, but in the course of your 
comments since I have been here you made one or two points that I 
would like to clarify if I may. 

You indicated that you’re fearful of travel abroad not only by mem- 
bers of the Communist Party but others who are not members of the 
Communist Party but who work in support of its objectives. It would 
appear to me that if you are talking about S. 2095, the Mundt bill, 
that the provision bearing on this subject is narrower than the danger 
which you find in that comment. 

Am I correct in that respect ? 

Mr. Hanes. Yes, sir, because the particular provision that I refer 
to there does have the criterion of membership, present or former mem- 
bership. Now this question of membership in the Communist Party 
is, as I indicated, a pretty difficult one. There are many very active 
supporters who are not, or at least are not provable, members or even 
former members of the Communist Party. 

Perhaps it would answer your question best if you would allow me 
to read certain sections from a bill which the administration has sup- 
ported very strongly, that might illustrate what I mean as to the kind 
of provisions that we feel would be adequate, and by illustration per- 
haps show you why they are a little broader. We still think they will 
protect the individual, but they are a little broader than the ones in 
the present bill. 

I am reading from section 2 of S. 2315, which is a bill pending be- 
fore the Foreign Relations Committee. 

Senator Muskie. That is the Wiley bill ? 

Mr. Hanes. Yes, sir. The first section makes certain findings such 
as I mentioned before as to the nature of the Communist conspiracy 
and the undesirability, therefore, of granting passports to active sup- 
porters of it. 
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Then section 2 reads: 


In accordance with the findings in section 1, the Secretary of State is author- 
ized to refuse to issue a passport or to revoke a passport already issued to any 
person as to whom it is determined on substantial grounds that he knowingly 
engages in activities for the purpose of furthering the international Communist 
movement, unless such person demonstrates to the Secretary by clear and con- 
yincing evidence that his activities abroad would not further the purposes of 
such movement. 


And then the section goes on, having stated that, tosay: 


The Secretary shall consider as evidence of activities in furtherance of the 
international Communist movement within the meaning of this subsection: 
(1) Present membership in the Communist Party or former membership ter- 
minated under circumstances which reasonably warrant the conclusion. that 
the person continues to act knowingly in furtherance of the interests and under 
the discipline of the Communist Party. (2) Activities under circumstances 
which reasonably warrant the conclusion that a person, regardless of the formal 
state of his affiliation with the Communist Party, is knowingly acting under 
the discipline of the Communist Party or as a result of the direction, domination 
or control exercised over him by the international Communist movement. (3) 
Other facts which reasonably warrant the conclusion that the person is going 
or staying abroad to conduct activities for the purpose of furthering the interests 
of the international Communist movement. 

Now as you see, sir, that is a little broader than the sole question 
of membership, although I would like to emphasize that throughout 
you will also find the emphasis on the word “activities”; not beliefs, 
not associations, but activities. 

We do feel, of course, that membership—demonstrable, knowing, 
and witting membership in the Communist Party as of today—is in 
itself a type of activity. 

It is only one type of activity, and standing alone without other 
activities is only one factor to be considered. So I don’t want to say 
that membership itself is not an activity, but it is only one of the 
types of activity, and perhaps not even a conclusive one in itself. 

Senator Muskre. Do you in that connection support subsection (c) 
of section 302 of the Mundt bill, which as Senator Mundt explained 
it yesterday would permit or give the Secretary discretion to issue 
a passport even to a Communist, if he shall determine that peculiar 
circumstances exist in the case of such person making such applica- 
tion consistent with the national interest? 

Mr. Hanes. Absolutely, sir, and I could give you perhaps a good 
example from my own memory of a time when the Secretary used 
that discretion which he formerly had under our regulations. There 
was, I believe it was at the time of the most recent Olympic games, 
there was an application for coverage of those games by a repre- 
sentative of a Communist newspaper in this country. 

Well, in view of the circumstances, in view of the nonpolitical 
nature of the Olympic games, in view of the fact that the press of 
all the world were covering it, we felt that it was in the interests of 
the United States in that case to grant a passport to this Communist 
correspondent to cover these games. 

Now very likely he utilized his opportunities there to do more 
than cover the games, but in that case we felt the net advantage, the 
“ re C 
Secretary felt the net advantage to the United States was greater 
in the granting of a passport to allow full press coverage even by 
the American Communist press than to deny it. 

So I very strongly support such a provision, yes, sir. 
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Senator Muskie. I don’t know if you in your statement made any 
reference to this report of the association of the bar of the city of 
New York. 

Mr. Hanes. I did not make any reference. I have read it and J 
would be glad to make comment on it if you wish, sir. 

Senator Muskie. I would like to call your attention particularly 
to a statement in the report which was discussed quite extensively yes 
terday which appears on page XXII of the section entitled doin. 
mary of Recommendations and Conclusions.” 

I call your attention to this because I think it has a bearing on 
dieedthies else which you have said this morning. The full sentence js 
as follows: 

Thus action hostile to the national security of the United States must be rea- 
sonably anticipated, as opposed to mere speech or the holding of opinions; and 
there musi be an evidentiary showing that travel of a particular individual] 
will constitute a definable danger to the national security of the United States. 

In your comments this morning you pointed out the difficulties of 
establishing any such evidence or any such proof, and I wondered as] 
listened whether this diffic ulty might be overcome if the Secretary had 
authority to issue passports for particular tr ips rather than a passport 
for a period, that is 2 years, 3 years, or 5 years? 

Mr. Hanes. That would perhaps be one approach. That would 
no doubt take care of one of the aspects which I cited ; namely, a person 
who did not have any particular trip in mind or who we could not 
show had any particular trip in mind. It would not necessarily, how- 
ever, take care of the other aspect which is the person who has some 
apparently (and documented) harmless reason for travel. 

This is a Se artuhlaety difficult thing. If I might answer a little 
more broadly, I am very familiar with the report “that you cite, and 
there are many very fine and very useful provisions in it. There are 
certain aspects of it with which, on the basis of our experience, on the 
basis of knowledge, we just cannot agree. That is certainly one of 
them. 

We feel that it is a possible thing to make an evidentiary showing 
concerning a person’s past activities, concerning the kind of person he 
is, the kind of association he has with the Communist movement, the 
kind of activities he has demonstrated in the past as having carried 
on under the direction of that movement. 

As to what he will do on a particular trip, I would say this. I wish 
we had sufficient knowledge of the internal workings of the Commu- 
nist conspiracy in this country that we could make such a showing in 
every isdivided! trip. There are rare occasions, and I am afraid 
they are rare, when we can actually pinpoint what a particular person 
is going to do abroad. 

But they are rare. Most of the time we have to rest on our knowl- 
edge of what he has done in the past, of his relationship to the inter- 
national Communist conspiracy; and we do not think that it is an 
unwarranted jump from that to the conclusion that his purpose in any 
given trip is to further the interests of that conspiracy. 

Senator Musxre. Would you think it might be sound to make a dis- 
tinction between someone who has been an inactive member—refer- 
ring again to your emphasis on activities—a member of the Commu- 
nist Party who has been an active member of the party and one whose 
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activities immediately preceding his application for passport might 
ive rise to a reasonable conclusion that his travel abroad might be in 
F rtherance of the Communist objectives! — ‘i 

Mr. Hanes. Absolutely, sir. I have tried to emphasize that this 
word “current” is also important. Let us take the example of some- 
body who we knew by incontrovertible evidence had been an active 
and knowing member of the Communist Party or conspiracy or what- 
ever you wish, 10 years ago, but as to whom we had absolutely no 
evidence of any activity since then. 

I don’t think such a person should be denied a passport simply on 
the grounds of his former affiliations. There are a lot of people- not 
a lot perhaps; that is an overstatement—there are many Americans 
who, over the course of the years and before the true nature of the 
Communist conspiracy became quite as clear as it is today, had some 
association with this movement. 

There are a lot of people who, when they were younger, in college 
or something of this sort, may have been idealistically or otherwise 
members of or interested in the Communist philosophy. Now I have 
always felt that there were an overwhelming number of people who 
never fell for this, and I don’t necessarily feel that, just because some- 
body has done this and later has seen the light that they therefore (as 
has sometimes been made out) are better than those who never fell into 
the trap in the first place. 

But at least it is an understandable thing to happen, and it is not 
something that ought to pursue someone all their lives. 

Certainly in a case like this L entirely agree with you. There should 
be evidence of current activity of a dangerous nature. 

Senator Muskie. I am sure that all of those who are taking an in- 
terest in this legislation are motivated, one, by a desire to curb the ac- 
tivities of people who seek to destroy our form of government, and, 
two, by a consideration of certain points that have been made in a state- 
ment contained on page 37 of this book entitled “Freedom To Travel.” 
I will read the paragraph, as a preface to another question I want to 
ask you. 

The paragraph reads this way: 





Bach inroad upon the freedom of travel weakens the base upon which a free 
society necessarily depends. Unless the citizenry has at least access to the 
available fund of information with which to test for itself the soundness of 
governmental decisions, the structure of a free society is impaired. The right 
to know and the right to travel represent freedoms long taken for granted by 
Americans. Even limited deviations from the norm of full freedom of travel 
should be permitted with reluctance ard only in the face of a demonstration 
of overwhelming necessity. 

So I ask you this: Members of the Communist Party and those who 
are not members but who work to support the Communist Party enjoy 
all civil rights in this country. Why in your judgment, and I simply 
ask the question to get your statement on the record, why in your 
fwigeent is the enjoyment of this civil right, the right to travel freely, 
y Communists more dangerous to the national security than their 
exercise of other civil rights? 

Mr. Hanes. The primary and simplest answer to that, sir, is what 
I was discussing earlier. It is in the nature of the operation of the 
Y * . . . . . . 
Communist conspiracy in this country, the essentially subversive na- 
ture that it must have, the overwhelming need that it has for secure 
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communication, not communication by the written word, not cop. 
munication by cable or other methods of this sort, but face to face 
communication, assessment, messages, all of the things that are re. 
quired to make a huge apparatus function. 

The most important—again as I tried to emphasize earlier—the 
most important danger it seems to me of this particular gap in what 
you might call the screen of defenses that we have against this cop. 
spiracy is not alone the gap itself, the fact that American Communists 
an travel abroad. That is dangerous enough in itself. But even more 
dangerous is the effect that it has on the effectiveness of the whole 
screen. The fact is that there is much less point—I won’t say there 
is no point, but there is much less point—to our prevention of the 
ingress of dangerous Communists to this country, if American Com. 
munists can travel and meet them abroad. There is much less point, 
there is much less effectiveness to the penetration, the surveillance we 
have of the internal Communist conspiracy. Certainly it is still use. 
ful, but it is much blunted by this ability of the American Communist 
to travel abroad. 

Of course, as you very correctly point ouf, as this report correctly 
points out, these are pevteoe liberties; in this case the right to travel 
is protected by the fifth amendment. Like all other liberties we have, 
free speech, free press, anything else, it is not an unrestricted liberty, 

It is not a liberty that can be exercised, for instance, in violation 
of the rights of other members of the community. All of our liberties 
are restrictable. Indeed our whole framework of liberty, as Judge 
Prettyman pointed out, isa 

Senator Gruentnc. May I ask at this point how and when our 
freedom of press and speech is restricted by government action under 
our system of government ? 

We know that freedom of the press is restricted by the libel laws, 
freedom of speech by actions for slander, but is there any specific case 
that you can think of where government action restricts those basic 
freedoms? 

Mr. Hanes. I suppose, sir, that the simplest answer to that question 
is that this is exactly what the Supreme Court said, that they felt that 
any restriction of such a basic right as this, which is properly pro- 
tected by the due process clause, should rest on legislative ground. 
We have no quarrel with this at all. 

I agree it should. I think that this should be legislatively enforced. 
Now as far as the rest of your question goes there is—— 

Senator GruentnG. May I point out that the Supreme Court did not 
pass on the constitutional aspects of this freedom. It merely took the 
position that there was no legislative authority for withholding pass- 
ports, and the courts did not pass on the constitutional aspects. It 
may be that if legislation conferring such authority is enacted, the 
Supreme Court may find that it is a violation of a constitutional mght. 
But to date the Supreme Court has not found that his was a violation 
of a basic freedom. It has merely found that the right of the Secre- 
tary of State to withhold passports did not rest on any legislative 
authority. But the point that I am seeking to explore is following 
your statement, that there are many limitations on other freedoms, 
freedom of press and speech. 
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We know there are such limitations, such as civil actions evoking 
the laws of libel and the laws against slander. But do you know of 
any Government limitation on the freedoms of speech and press such 
as the one which is proposed by this legislation to limit freedom of 
movement, and which the State Department urges be enacted ? 

Mr. Hanes. I am not sure that offhand I could answer this question. 
There are certain things that occur to me. For instance, the regula- 
tions of the FCC, for example, on television, radio, certain regulations 
that they could be construed as limitations. They are limitations I 

ess in a sense on freedom of speech. They are limitations author- 
ized by law, in order that there may be a fuller liberty for all, and that 
each stays within its bounds. As far as the governmental regulations 
go, in a Sense every city ordinance against certain types of gatherings 
and demonstrations, except under specified criteria, could be construed 
as some limitation on the freedom of speech. 

You can’t get up and make all kinds of speeches at all times in the 
middle of a city. There are regulations and ordinances. 

Senator Munpr. Will the Senator yield on that point ? 

I think there are additional instances, of course, obvious ones like 
the denial of the use of the mails for obscene literature which circum- 
scribes freedom of speech. © 

Senator GRUENING. May I point out that the mail is not speech. 

Senator Munpr. Well, it is the dissemination of information. Asa 
member of the Appropriations Committee I think of denying the right 
to communicate to anybody, testimony that is given to me as a member 
of the committee. Our security regulations provide that a lot of 
public officials serving in sensitive security sections of the Government 
cannot and must not and should not discuss these matters. 

Even under freedom of travel which we are talking about, Amer- 
ican citizens who are not Communists cannot travel unrestrictedly 
around the United States, cannot get into Oakridge, cannot get into 
Cape Canaveral, cannot get into Ellsworth Air Force Base out in 
Rapid City, S. Dak. 

hey cannot visit Offutt Airbase in Omaha. In the interest of the 
criterion that I suggested yesterday, I think we must always keep 
at the top of our minds in legislation of this kind the general good 
for the general public. The necessity of protecting those people of a 
community who would be jeopardized if some individual in the com- 
munity, by overt act or by violation of some security provision, 
jeopardized for all the peace and security which they enjoy. 

Senator Gruentne. Mr. Hanes, I would like the legal department 
of the Department of State to prepare a memorandum for the record 
showing what analogous Government restrictions like those proposed 
for travel by the Department of State exist in the realm of freedom 
of speech and freedom of the press. 

Mr. Hanes. Very well, sir. If it would interest you, sir, as fur- 
ther answer to your question, Chief Judge Prettyman of the court of 
appeals recently handed down an opinion in which he spoke for two 
paragraphs on this precise subject, which I would be glad to read for 
you. 

Senator Gruenina. I think it would be useful to have it in the 
record. 
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Mr. Hanes. Judge Prettyman says, and I quote: 


Liberty itself is inherently a restricted thing. Liberty is a product of order 
There is no liberty in anarchy or in chaos. Liberty is achieved by rules which 
correlate every man’s actions to every other man’s rights, and thus, by mutuaj 
restrictions, one upon the other achieve a result of relative freedom. The mere 
day-to-day maintenance of the order which insures liberty requires restrictions 
upon individual rights. Some actions, neither harmful nor potentially danger. 
ous, must be restricted simply for the sake of good order in the community, § 
we have parking, traffic, and zoning regulations and rules of court. 

No individual may take whatever he pleases, and so all others are free to 
enjoy their possessions. One man may not assault another with whom he dis. 
agrees and this restriction protects the freedom of all to speak and live peace. 
fully. One may not spread vicious lies about another, and so all are free to ep. 
joy their good reputations. Every person is forbidden to join with his competi. 
tors to drive another person out of business, and so all are free to pursue their 
trades and buy products at reasonable prices. Everybody’s liberty is restricted 
by prohibitions against driving recklessly, spreading disease, and leaving hid- 
den dangers on property, and so the whole community is free to enjoy health. 

One cannot trample his neighbor’s flowerbeds or even trespass on his lawn. 
Even in a neighborhood community every man’s right to roam is drastically 
restricted. A man who asserts his own uninhibited freedom to go where he 
pleases is a menace and is quickly put in his place. He may not park where he 
pleases or drink where he pleases or spit where he pleases. In the community 
the police take care of these matters, and in so doing the officers act as servants 
of the rest of the community. They are the government. 

He goes on to speak of freedom of religion in the same sense, of 
freedom of the press. It does not, he says, speaking of freedom of 
the press “include the mght to publish what another has registered 
with the copyright office. 

“Merely because a newsman has the right to travel does not mean 
he can go anywhere he wishes. He cannot attend conferences of the 
Supreme Court or meetings of the I -resident’s Cabinet or executive 
sessions of committees of “the Congress. He cannot come into my 
house without my permission or enter a ball park without a ticket of 
admission from the management or cross a public street downtown 
between crosswalks.” 

This is the end of that particular quotation. Jn this case Judge 
Prettyman was speaking in a passport case. It was in Worthy v. 
Herter. It happened to ‘be a case de aling with area restrictions rather 
than with anything to do ‘with Communists. But he was making 
these remarks in connection with the restriction, the proper restric- 
tion on the right to travel, and he came to the conclusion that there 
are proper restrictions, 

Senator Munpr. Mr. Chairman, I suggest that Judge Prettyman’s 
entire opinion be incorporated as part of the record unless it 1s alto- 
gether too voluminous.® 

Mr. Hanes. It is not particularly long, Senator. I must say I 
personally consider it to be one of the most lucid statements on this 
problem. 

Senator Munpr. I think we should have it in the record at this 
point. 

Senator Gruenina. It will be included in full in the record at this 
point. I would point out, however, that area restrictions are in a 
somewhat different category from individual restrictions. 

(The document referred to follows :) 


® See p.133. 
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Mr. F. Kirk Maddriz, Attorney, Department of Jus- 
tice, with whom Mr. Samuel L. Strother, Attorney, De- 
partment of Justice, was on the brief, for appellee. 


Before Mr. Justice Burton, retired,* PretrymMan, Chief 
Judge, and Witspur K. Miter, Cireuit Judge. 


PrettyMAN, Chief Judge: Our appellant, William 
Worthy, Jr., was a newspaperman duly accredited by the 
Afro-American Newspapers, the New York Post, and the 
Columbia Broadcasting System. In 1957 he applied for 
renewal of a passport originally issued to him in 1955. 


* Sitting by designation pursuant to Sec. 294(a), Title 28, 
U. S. Code. 
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The passport contained a restriction stating it was not 
valid for travel to five named areas under control of 
authorities with which the United States does not have 
diplomatic relations, including the portions of China, 
Korea and Viet Nam under Communist control; and also 
a restriction against travel in Hungary. After various 
proceedings Worthy was asked whether he would make 
a commitment to abide the restrictions. He declined to 
do so, and the renewal was refused. The background for 
the refusal was that when the passport was originally 
issued it contained the same restrictions but Worthy 
nevertheless traveled extensively in both Communist 
China and Hungary. The refusal of the passport rested 
in no part upon Worthy’s personal beliefs, writings or 
character. It was an application of the Secretary of 
State’s general policy of refusing Government sanction 
to travel by United States citizens in certain areas of the 
world, presently under Communist control and deemed 
by him to be trouble spots. 

We note immediately that the point here presented in 
no wise resembles the matter decided by the Supreme 
Court in Kent v. Dulles.1 There the Court held that the 
Secretary refused passports because of the beliefs and 
associations of the applicants and that he had no stat- 
utory authority to refuse on such grounds. In the case 
at bar no beliefs, associations, or personal characteristics 
are involved. Nor is this a case in which the Secretary 
has proposed a restriction upon a passport for reasons 
of internal security, 7.e., protection against internal sub- 
version. The factors here are political and military con- 
ditions in certain areas of the earth. 

Worthy makes four points. 1. He says the right to 
travel is a constitutional right and may be abridged only 
when there are overriding considerations of the public 
safety. 2. The Secretary lacks statutory authority to 


1357 U.S. 116 (1958). 
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deny a passport to prevent travel in these countries. 
3 Alternatively, to the extent the refusal rests upon 
Executive power over foreign relations, it is still sub- 
ject to applicable constitutional provisions, and the rea- 
sons given by the Secretary do not warrant this abridg- 
ment. 4. The refusal is an abridgment of the freedom 
of the press. 

Worthy says, correctly, that the denial of a passport, 
under the statutes of today, must be justified as a denial 
of a right to travel; and he says, also correctly, that the 
right to travel is protected by the Constitution, being a 
part of the right to liberty. But the simple, succinct 
phrases of the Bill of Rights, indestructible protections 
to some of the fundamentals of our way of life, can be, 
and often are, expanded by rhetorical inflation beyond 
all semblance to the realities with which they were meant 
to deal. The right to travel is a part of the right to 
liberty, and a newspaperman’s right to travel is a part 
of the freedom of the press. But these valid generaliza- 
tions do not support unrestrained conclusions. For the 
maintenance and preservation of liberty, individual rights 
must be restricted for various reasons from time to time. 
In case of a clear and present danger to the national 
security, even so generally unrestrictable a right as 
speech can be restricted. In case of a reasonably antici- 
pated threat to security or to law and order, many acts 
by individuals can be restricted. An assembling mob 
bent on disorder can be dispersed. A man with a con- 
tagious disease can be locked in his house. Potentially 
dangerous actions must be restricted in order to prevent 
harm to others. So we have sanitation, fire, building and 
speeding regulations. 

Liberty itself is inherently a restricted thing. Liberty 
is a product of order. There is no liberty in anarchy 
or in chaos. Liberty is achieved by rules, which correlate 
every man’s actions to every other man’s rights and- 
thus, by mutual restrictions one upon the other, achieve 
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a result of relative freedom. The mere day-to-day main. 
tenance of the order which insures liberty requires re. 
strictions upon individual rights. Some actions, neither 
harmful nor potentially dangerous, must be restricted 
simply for the sake of good order in the community, 
So we have parking, traffic and zoning regulations and 
rules of court. 

No individual may take whatever he pleases, and go 
all others are free to enjoy their possessions. One man 
may not assault another with whom he disagrees, and 
this restriction protects the freedom of all to speak and 
live peacefully. One may not spread vicious lies about 
another, and so all are free to enjoy their good reputa- 
tions. Every person is forbidden to join with his com. 
petitors to drive another person out of business, and s0 
all are free to pursue their trades and buy products at 
reasonable prices. Everybody’s liberty is restricted by 
prohibitions against driving recklessly, spreading disease, 
and leaving hidden dangers on property, and so the 
whole community is free to enjoy health. One cannot 
trample his neighbor’s flower beds, or even trespass on 
his lawn. Even in a neighborhood community every 
man’s right to roam is drastically restricted. A man who 
asserts his own uninhibited freedom to go where he 
pleases is a menace and is quickly put in his place. He 
may not park where he pleases, or drink where he 
pleases, or spit where he pleases. In the community the 
police take care of these matters, and in so doing the 
officers act as servants of the rest of the community; 
they are the government. 

Freedom to worship as each one chooses is restricted 


in some ways. Worship by human sacrifice is forbidden. 
A member of one religion cannot interrupt the services 
of another religion in order to worship in his own way. 
Through this restriction all have freedom to worship 
as they choose. 

Freedom of the press bears restrictions. It does not 
include the right to publish what another has registered 
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with the copyright office. Merely because a newsman has 
a right to travel does not mean he can go anywhere he 
wishes. He cannot attend conferences of the Supreme 
Court, or meetings of the President’s Cabinet, or execu- 
tive sessions of Committees of the Congress. He can- 
not come into my house without my permission, or enter 
a ball park without a ticket of admission from the man- 
agement, or cross a public street downtown between 
crosswalks. He cannot pass a police cordon thrown about 
an accident, unless he has a pass from the police. A 
newsman’s freedom to travel about is a restricted thing, 
subject to myriad limitations. 

The peace-loving have rights. Those who recognize 
the fundamental necessities of liberty as a delicate prod- 
uct of order have power to protect themselves and their 
liberty. The liberty of everyone, law-abiding citizen and 
criminal alike, is involved in the maintenance of order 
and is threatened when disorder brings either the ne- 
cessity or the opportunity for force to replace correlated 
rules of conduct. Such a threat may easily arise from 
conditions in foreign lands. The people have a right to 
protect their liberty, no matter whence the threat. 

Indeed it is quite clear that those who ery the loudest 
for unrestricted individual freedom of action would be 
the loudest in bemoaning their fate if their plea were 
granted. The same release from constituted authority 
would set free persons so powerful, so ruthless, so bent 
on autocratic control that no newsman would have any 
liberty whatever. The customary prompt transforma- 
tion of unrestrained liberty into dictatorship is one of 
the poignant lessons of history. These pleas for unre- 
stricted individual freedom seem to us to be made upon 
a firm assumption that not too many people will be 
granted such liberty and not too much liberty in any 
event. Worthy himself says he does not plead for an 
unrestricted liberty for all people. His plea is for his 
own liberty to do what he happens to choose. 
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So we conclude on tiie point that the right to travel, 
like every other form of liberty, is, in our concept of 
an ordered society, subject to restrictions under some 
circumstances and for some reasons. 

The next questions are what restrictions are here 
sought to be imposed by the Secretary and why he seeks 
to impose them. 

Worthy seeks an unrestricted passport, so that he may 
travel anywhere in the world. He wishes especially to 
enter certain countries, now under Communist control, 
which, like most others, require him to possess a valid 
United States passport. He advised the Board of Pass. 
port Appeals he had written Premier Chou En-lai that 
he sought “full information about any and all news 
stories, specially stories that involve the risk of war, as 
is the case with current Chinese-American issues over 
Taiwan, Quemoy and Matsu.” The Secretary will not 
issue him a passport unless Worthy says he will not 
enter these designated countries. Thus Worthy is now 
free to travel in public places in the United States, 
Canada and Mexico, and if he agrees to the restrictions 
he will be free to travel in places open to foreigners in 
all countries which will grant him visas, except those 
named by the Secretary. The quantum by _ which 
Worthy’s freedom has been reduced is the area of places 
open to foreigners in those of the six named countries 
which might grant him visas. No restrictions are pro- 
posed upon Worthy’s thinking or writing. The restric 
tions proposed are on his physical presence in specified 
zones in foreign countries. They are restrictions upon 
acts, t.e., travel. 

The Secretary has given two separate but related rea- 
sons for this reduction of Worthy’s freedom: (1) The 
areas named are potential or actual “trouble spots”, 
where the presence of American citizens may place them 
in danger and further irritate our relations with the 
named countries and their allies. (2) The presence of 
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American citizens in these areas and the official ap- 
proval of their presence there will impede the execution 
of American foreign policy in relation both to these 
countries and to other countries. 

The facts which caused the Secretary to designate 
these places and to refuse official sanction of travel 
therein are shown us by the Secretary. Indeed they are 
established by many current events; they appear almost 
daily upon the front pages of the newspapers; they have 
been declared repeatedly by the President, his predeces- 
sors, and the Congress. We need not catalog them. The 
Korean difficulty with Communist China is still in the 
armistice stage, not finally settled. All trade with that 
part of China is prohibited. The situation in respect 
to Formosa and the small offshore islands, where we 
have a treaty of mutual defense, fluctuates in tensity. 
We oppose Communist China’s membership in the United 
Nations. American citizens are held in hostage in that 
country. The reasons underlying the restriction on travel 
in Hungary are less numerous but amply sufficient. Un- 
less almost the whole of our foreign policy and the 
titanic domestic burdens being presently borne by our 
people are devoid of factual foundation, there is presently 
in the world a deadlock of antagonistic forces, suscepti- 
ble of erupting into a fatal cataclysm. The capacity of 
incidents arising from the conduct of individuals to ignite 
that conflagration is well proven. Worthy says the rea- 
sons averred by or available to the Secretary are insuf- 
ficient to support the restriction of his passport. We 
hold they are ample. 

Designations of restricted areas are made from time 
to time by the Secretary and thereafter are frequently 
withdrawn by him. Such has been a customary practice. 
For example, travel to Hungary was restricted on De- 
cember 21, 1949, and the restriction was lifted upon the 
release of Robert Vogeler. The same thing happened 
in Czechoslovakia in 1951 in connection with the Oatis 
incident. 


46396 O—59——_10 
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We think the designation of certain areas of the world 
as forbidden to American travelers falls within the power 
to conduct foreign affairs. The bare determination that 
certain areas outside this hemisphere are trouble spots, 
or danger zones, is a phase of ‘“‘foreign affairs”. Such 
a determination involves information gleaned through 
diplomatic sources and channels, and a judgment prem- 
ised in large part upon foreign policy. The grounds 
upon which the President would make such a designation 
are foreign considerations, foreign affairs and policy. In- 
deed it would seem that such a restriction is in and of 
itself a foreign policy. It is at least an instrument of 
foreign policy. It depends upon this Government’s at- 
titude toward a foreign power and on that power’s at- 
titude toward us. Its locale is foreign territory. The 
assistance the Congress requires? the President to afford 
an American citizen in trouble abroad is a phase of “for- 
eign affairs”. The instrumentalities he must use to ful- 
fill the congressional mandate are diplomatic, or foreign- 
service consular. A decision on the part of the Presi- 
dent to prevent, if possible, the necessity for calling into 
play his diplomatic instrumentalities and the use of his 
powers—persuasive or compulsory—upon a foreign na- 
tion is a phase of “foreign affairs”. The selection by him 


222 U.S.C.A. § 1732: “Whenever it is made known to the 
President that any citizen of the United States has been un- 
justly deprived of his liberty by or under the authority of 
any foreign government, it shall be the duty of the President 
forthwith to demand of that government the reasons of such 
imprisonment; and if it appears to be wrongful and in vio- 
lation of the rights of American citizenship, the President 
shall forthwith demand the release of such citizen, and if 
the release so demanded is unreasonably delayed or refused, 
the President shall use such means, not amounting to acts 
of war, as he may think necessary and proper to obtain or 
effectuate the release; and all the facts and proceedings rela- 
tive thereto shall as soon as practicable be communicated by 
the President to Congress.” 
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of the means to be used in a given such case rests in 
Jarge part upon policy, obviously foreign policy. 

If then, the designation of a foreign area as a potential 
trouble spot is a “foreign affair” and the extrication of 
a citizen from trouble in a foreign country is a ‘‘foreign 
affair’, is the refusal of the Executive to accord Govern- 
ment approval for a citizen to travel in such a designated 
area also a “foreign affair’’? We think it is. The es- 
sence of the conduct of foreign affairs is the maintenance 
of peace, the prevention of war. The Constitution places 
that task of prevention in the hands of the Executive. 
The two correlative powers, to conduct war and to pre- 
vent war, are Executive functions under our Constitution. 

Of course the prevention of clashes with foreign govern- 
ments embraces diplomatic negotiations with those gov- 
ernments. But, as a matter of hard, practical reality, it 
also involves restrictions upon acts of our own citizens 
which may reasonably be foreseen as breeding clashes. 
History establishes that either the behavior or the pre- 
dicament of an individual citizen in a foreign country can 
bring into clash, peaceful or violent, the powers of his 
own government and those of the foreign power. This 
is a fact, not a theory. The nub of the problem at bar 
revolves about a fact, not a suppositious theorem. The 
acts of individuals do cause clashes; the prevention of 
such acts does prevent clashes. Such clashes, whether 
diplomatic or military, involve “foreign affairs’’. The 
plight of airmen who have crossed borders, and the tense 
crises thereby created, are recent common knowledge. 
Surely the Executive can forbid such crossings by our 
airmen, commercial or private as well as military. 

We think that, if the Executive foresees that the pres- 
ence of American citizens in a designated foreign area 
may, by reason of military or political conditions there, 
evolve into, or be the occasion of, a clash, diplomatic or 
military, with a foreign government, his power in respect 
to foreign affairs includes power to refuse to sanction 
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the travel of American citizens in that area. To hold the 
contrary would be to hold that the protection of the peace 
against American-caused incidents in foreign countries 
is outside the realm of foreign affairs. Such latter hold. 
ing would be both illogical and unrealistic. In foreign 
affairs, especially in the intimate posture of today’s 
world of jets, radio, and atomic power, an individual’s 
uninhibited yen to go and to inquire may be circum. 
scribed. A blustering inquisitor avowing his own free. 
dom to go and do as he pleases can throw the whole 
international neighborhood into turmoil. Worthy’s 
avowed intent is to seek “especially stories that involve 
the risk of war”. 

The general principles governing the power of the 
Executive in foreign affairs are discussed by the Supreme 
Court in Perez v. Brownell; & Chicago & Southern Air 
Lines v. Waterman Corp.;* and American Communica- 
tions Ass’n v. Douds,® especially in Mr. Justice Jackson’s 
concurring opinion. We dealt with them at length in 
Briehl v. Dulles... We think we need not here venture 
upon another extensive examination of that phase of our 
problem. It is settled that in respect to foreign affairs 
the President has the power of action and the courts 
will not attempt to review the merits of what he does. 
The President is the nation’s organ in and for foreign 
affairs.® 

Worthy says that a denial of the right to travel to 


certain places cannot be based on consideration of for- 


3356 U.S. 44 (1958). 

4333 U.S. 103 (1948). 

5 339 U.S. 382 (1950). 

8 Id. at 422. 

7101 U.S. App. D.C. 239, 248 F.2d 561 (1957). 


8 Chicago & Southern Air Lines v. Waterman Corp., 333 
U.S. at 109-111. 
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eign policy, because foreign policy is vague and fluctuat- 
ing. This contention ignores the President’s undisputed 
power to abridge various other rights on foreign policy 
grounds. The President may recognize foreign govern- 
ments, make executive agreements,® and grant, deny or 
modify licenses for international air transportation. 
When the President exercises his authority in any of 
these fields, his decision may seriously affect the freedom 
of an American, “outside areas of plainly harmful con- 
duct, * * * to shape his own life as he thinks best, do 
what he pleases, go where he pleases.” '° 

The nature of the power of the President in the con- 
duct of foreign affairs is well illustrated by the Water- 
man case, supra. The President’s order to modify a 
license for overseas air transportation was in accordance 
with Section 601, Title 49, United States Code. That 
section provides that such licenses ‘‘shall be subject to 
the approval of the President.” Congress laid down no 
standards or guide for him to follow. The President’s 
justification for the change was that he had reached his 
decision “because of certain factors relating to our broad 
national welfare and other matters for which the Chief 
Executive has special responsibility * * *.”7! The Su- 
preme Court held that the President’s decision was 
guided by his foreign policy and was immune from ju- 
dicial review. The dissenting Justices agreed with this 
proposition but thought that procedure before the Civil 
Aeronautics Board should be reviewable. 

Worthy argues that the Secretary does not have statu- 
tory power to designate restricted geographical areas. 


®*United States v. Pink, 315 U.S. 203 (1942); United 
States v. Belmont, 301 U.S. 324 (1937). 


10 CHAFEE, THREE HUMAN RIGHTS IN THE CONSTITUTION 


OF 1787 (1956), p. 197, quoted in Kent v. Dulles, 357 U:S. 
at 126. 


300 U.S. at 111. 
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We think, as we have indicated, that the President has 
ample power under the Constitution itself. His delega. 
tion to the Secretary is complete..* But, if the power 
to act rests upon statutes, we think the existing ones are 
clearly sufficient. Section 1185(b), Title 8, United States 
Code,’* provides that, while a proclamation of national 
emergency is in force, “it shall, except as otherwise 
provided by the President, and subject to such limitations 
and exceptions as the President may authorize and pre- 
scribe, be unlawful for any citizen of the United States 
to depart from or enter, or attempt to depart from or 
enter, the United States unless he bears a valid pass. 
port.’’ The President delegated this authority to the 
Secretary by Proclamation No. 3004. On this point we 
appeared, in Briehl v. Dulles, supra, to be in agreement, 
In his dissenting opinion Judge Bazelon said, referring 
to Proclamation No. 3004: “Thus read, it grants the 
Secretary discretion of the type already exercised in his 
existing travel control regulations, namely, to determine 
which parts of the world can be visited by Americans 
only if they have passports, but not to determine which 
Americans are to receive passports.” ’® The 1926 Aet 
contained the unequivocal provision: “The Secretary of 
State may grant and issue passports * * *.”?" The Su- 
preme Court said in Kent v. Dulles: * 
“Tnder the 1926 Act and its predecessors a large 
body of precedents grew up which repeat over and 
12 Proc. No. 3004, 67 STAT. C31 (1953); Exec. Order No. 
7856, 3 FED. REG. 681 (1938). 
1366 STAT. 190 (1952). 
14 See Proc. No. 3004, supra note 12. 


15 Thid. 


16101 U.S. App. D.C. at 259, 248 F.2d at 581. 
1744 STAT. 887, 22 U.S.C.A. § 211a. 
18 357 U.S. at 124-125. 
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again that the issuance of passports is ‘a discretion- 
ary act’ on the part of the Secretary of State. The 
scholars, the courts, the Chief Executive, and the 
Attorneys General, all so said.’’ 
If the Secretary has any discretion it seems to us it must 
include a discretion to prevent trouble when he reason- 
ably foresees trouble. Without a preventive discretion, 
he has no discretion of any realistic content. Reasonable 
basis for the Secretary’s anticipation of possible involve- 
ment appears in ample measure in this case. So we 
think the statutes, if they have any meaning at all, in- 
elude the power to do what the Secretary did in the case 
before us. 

The m terrorem argument that to sustain the Secre- 
tary’s power in this case is to confer upon him an un- 
restricted discretion to grant or to refuse passports is 
wholly unimpressive. He has not exercised such a dis- 
cretion. He does not claim it, and we are not consider- 
ing any such power in the remotest degree. The claimed 
power, so far as this case is concerned, is narrow and 
clearly delineated. 

It is said that many of the incidents involved in the 
reported court cases dealing with foreign affairs were in 
time of war. But foreign affairs involve more than wars, 
and the President’s powers over foreign affairs are not 
only war powers. As a matter of fact these are two 
separate powers in the Constitution. And, as a further 
matter of fact, governments have many more dealings 
with each other and problems concerning each other in 
peacetime than they do in wartime. Not only so, but, 
as we have already emphasized, the duty of the President 
to prevent war is as important as is his power to conduct 
one. 

Worthy errs when he assumes that the Secretary has 
forbidden him to travel at all or that the action “is tanta- 
mount to imprisoning him.” Worthy, so far as this 
record shows, can have a passport to travel all over 


’ 
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the world except in certain designated areas. He is in 
no sense imprisoned, except in the same rhetorical sense, 
although in less degree, that man is imprisoned because 
he is earthbound. 

Worthy says situations which demand curtailment of 
constitutional rights must be of an exceptional and 
severe emergency nature—‘“clear and present danger”, 
“gravest imminent danger’’, etc. Several comments may 
be made. In the first place the nature of the right and 
the nature of the restriction are important. As we have 
already pointed out, the right here involved is not a right 
to think or speak; it is a right to be physically present 
in a certain place. The basis of the restriction is not 
personal but is the military and political situation in the 
designated areas. In the second place there is a grave, 
clear and present danger, as we have indicated. When 
a gunman points a loaded gun, one need not await the 
report from a shot to know that danger is clear and 
present. The contention that there is no grave danger 
involved in the wanderings of uninhibited American 
newsmen in China or in Hungary today reflects an un- 
awareness of realities. In the third place the Constitu- 
tion puts in the President the authority to evaluate the 
military and political exigencies in foreign countries. 
The courts are the least able of all organs of govern- 
ment to make such evaluations, and they are wholly 
without authority to make them. 

Worthy says the presence of Americans, at least of 
American newsmen, in the restricted areas would better 
our foreign relations rather than worsen them. This is 
an argument he should make to the President or the 
Congress. The authority to determine what would and 
what would not better our foreign relations is not vested 
in individual citizens, even though they be newsmen, any 
more than authority to declare a damaged wall in a 
newsman’s home town dangerous or not dangerous is 
vested in him. The Fire Chief determines that condition 
and enforces his conclusion. 
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To order the Secretary of State to do something, 
because we believe it would be better for our foreign 
relations than his plan, would be a gross usurpation of 
Executive powers. Judgment on what course of actiun 
will best promote our foreign relations has been en- 
trusted to the President, not to the courts, journalists, 
scholars, or even ‘‘public opinion’’. He makes his deci- 
sion with the aid of the Department of State, a large 
organization with stations throughout the world, as well 
as on the basis of information received from all other 
parts of the Executive branch. We, if we had all this 
information, might reach a different decision. But the 
Constitution has wisely placed that burden in the hands 
of one who must justify his decisions before the elec- 
torate. 

The judgment of the District Court is 


Affirmed. 





148 PASSPORT REORGANIZATION ACT OF 1959 


Mr. Hanes. That sir, is why I read this particular section which 
had more pertinence to your question. 

Senator Gruentnc. One would not allow the public to go into an 
area where fire had partially destroyed buildings and there was a 
danger that they might collapse, or into flood areas where there was 
danger to human life and, similarly, restrictions into countries where 
there are hostilities and d: angers, which would be slightly different, 

I would like before we leave this subject to ask you one more question 


merely for the record. Senator Muskie has asked your opinion on 
certain passages from this book “Freedom To Trave lL” The opening 


paragraph contains this statement : 

U.S. citizens should be free to travel abroad with a minimum of restraint by 
their Government. Recent regulations and practices have authorized denial of 
passports for a variety of reasons which seem to the committee to be inadequate 
to support the deprivation of such an important right as the citizen’s right 
to travel abroad. 

Now I assume that that refers to the practice of the State Depart- 
ment before the Supreme Court decisions. Would you differ with 
this view or do you differ with this view as expressed by this? 

Mr. Hanes. I certainly do not differ with the view expressed in 
the first sentence, sir. I agree that American citizens should be free 
to travel with an absolute minimum of restraint. 

As far as the other section goes, I can only conjecture, as do you, on 
what the committee refers to. If they refer to the matter of the con- 
trol of dangerous Communist travel, we do feel that this poses an 
actual danger. 

Perhaps, sir, it would help in this regard—I am sorry to say that 
I did not bring my copy of this book- if I might borrow the Senator’s 
copy for one moment. There is one passage from this report that I 
would like to read to illustrate a point of difference that we have with 
the New York committee. 

Senator GrRUENING. I think that the evidence on both sides in this 
book is most valuable to the purposes of this committee. I think it 
would be useful to point out for the record that this was a special com- 
mittee of the Association of the Bar of the ‘ itv of New York and the 
members were a very distinguished body of attorneys whose loyalty, 
integrity, and good judgment could scarcely be questioned. The chair- 
man was Mr. Fifield Workum, a partner in the firm of Simpson, 
Thacher & Bartlett; Mr. Coudert of Coudert Bros.; William A. Dela- 
no, associate of W inthrop, Stimson, Putnam & Robe rts of New York; 
Haliburton Fales 2d, associate of White & Case, New York: Adrian §. 
Fisher, vice president and counsel, Washington Post Co., Washington, 
D.C.; Manly Fleischmann, partner of Fleischmann, Jaeckle, Stokes & 
Hitchcock, New York: Ewen C. = ac Veagh, partner of a Polk, 
Wardwell, Sunderland & Kiendl, New York; Gerard Swope, Jr., trade 
regulation counsel, Genera] Electric C o., New York; — sion were 
assisted in the staff by Robert B. McKay and Cecil J. Olmstead, 
professors of law, New York University. 

I think that their study, which presents various aspects of this 
passport issue is very vi aluable and should be one of the bases for 
interrogation, because certainly this is a searching study which should 
be helpful to all of us. 

Mr. Hanes. It is indeed, sir. We have studied it with both care 
and profit. As I said to Senator Muskie earlier, we feel that there 
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is a very great deal of this report with which I may say we are in full 

accord. Ww e certainly feel that the entire report is a most valuable 
addition to the entire very controversial question of what proper re- 
strictions, if any, there should be on passport issuance. 

And the membership of the committee which you have just cited 
ig indeed a most distinguished one. I know a number of the members 
of this committee myself, and I and the Department of State have 
the highest regard for their legal abilities. 

The two passages that I was going to read do, however, go to tlie 
heart of certain matters in this, and they are passages with which we 
disagree strongly, and it seems to me the important thing is that this 
is not a legal question that I am about to cite. 

As far as the legal questions go, this committee is, of course, most 
highly qualified to speak, far more qualified than I. 

They do make, however, certain presumptions which are nonlegal 
presumptions, which, of course, they have a right, as any other citi- 
zens have, the right to make. 

Senator GruENtNG. How would you characterize those besides char- 
acterizing them as “nonlegal” ? 

Mr. Hanes. Perhaps the easiest way is to read two sentences which 
indicate that. On page 42, after having spoken of the evidentiary 
showing of the travel that Senator Muskie earlier referred to, the 
committee goes on to say, and I quote: 

In so stating, the committee is aware that there are disadvantages, and 
even risks, in permitting the issuance of passports to some supporters of the 
Communist Party. However, the committee believes that the somewhat conjec- 
tural danger that might be involved in the adoption of a policy to issue pass- 
ports to such individuals is far outweighed by the affirmative advantages to be 
achieved from close adherence to the high-ranking value represented by the ideal 
of free travel. 

Again, on page 44, in exactly the same sense the committee says, and 
I quote: 

It is not clear to the committee that such people can actually inflict greater 
damage on this country by their presence abroad; and we see no reason at this 
time to establish a policy based on such an assumption. 

Now, both of those, sir, are presumptions and assumptions concern- 
ing the danger of travel by members of the American Communist 
conspiracy. 

I submit that they are not legal judgments. As far as I am aware, 
and certainly as far as anything indicated in this study is concerned, 
the committee did not alk any examination into the nature and ex- 
tent of the danger posed by the travel of such American Communists 
abroad. These are opinions. They are certainly opinions to which 
the committee is entitled. But they are not opinions on legal matters 
and I do not believe that in these particular fields this particular com- 
mittee, however eminent legally, is necessarily more qualified than 
any other group of citizens to have opinions on ‘these matters, particu- 
larly since, as I say, as far as I know the committee did not examine 
into the great volume of material available in the Congress, in the 
executive branch, or in the public record concerning the actual extent 
of the danger. 

Now, as “far | as the legal conclusions to which the committee comes, 
essentially we are in agreement with most of them. But if you 
start—— 
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Senator Gruenine. Mr. Hanes, at this point, how can you say the 
passage which Senator Muskie quoted from this book is a legal 
opinion ? 

Let me repeat it : 

Each inroad upon the freedom of travel weakens the base upon which a free 
society necessarily depends. Unless the citizenry has at least access to the 
available fund of information with which to test for itself the soundness of 
Government decisions, the structure of a free society is impaired. The right to 
know and the right to travel represent freedoms long taken for granted by 
Americans. Even limited deviations from the normal full freedom to travel 
should be permitted with reluctance and only in the face of a demonstration 
of overwhelming necessity. 

Now what is there legal about that? 

Mr. Hanes. Well, this, sir, of course, is an opinion based on con- 
stitutional provisions. 

Senator Gruenine. No. It is a reference to certain traditions, cer- 
tain practices, to certain American assumptions which have guided 
our people since the days of the Founding Fathers and since the Bill 
of Rights. ‘ 

I merely want to question your condemning this report as purely a 
legal—by implication a legalistic judgment. It seems to me it is far 
more than that. I doubt whether the emphasis has been on legal re 
strictions. I find nowhere in the text of this book any citations from 
‘ases as would be the case were it a mere legal brief. It is a broad 
approach to this whole problem in terms of our basic liberties. And 
while I don’t quarrel with your view at all, I do question your appli- 
cation of the word “legal” as distinct from some other aspect. I 
think this is a broad approach which this committee has made in the 
book “Freedom To Travel.” 

Mr. Hanes. If I left the impression that I was condemning the re- 
port as a legalistic document, as you say, then I have certainly ex- 
pressed myself very badly. I agree entirely that these matters are 
basic, and I certainly have no quarrel at all with the sentiments ex- 
pressed in this passage which you have just read 

Senator Muskie. May I interrupt at this point, Mr. Chairman? 

Senator Gruenina. Yes. 

Senator Musxte. I think that in drawing the committee’s attention 
to the assumptions with which you take issue in the report, you have 
put your finger on what appears to me at least to be the heart of this 
problem, the nature of the danger that is involved by allowing people 
of Communist persuasion to travel abroad. I wonder if you could, 
if you are in a position to, now or later, specifically and illustratively 
document the kinds of dangers that would flow ? 

Mr. Hanes. There are a number of ways that this could be done, 
sir. I am not sure. Do you mean by giving you, for instance, case 
examples of the sort of people that are involved; that have, for 
instance, received passports since the time of the Supreme Court 
decision ? 

Would that be the kind of thing you have in mind ? 

Senator Muskie. I have that in mind and I also have this in mind. 
However intelligently and effectively we set up restrictions that may 
seem reasonable and fair and consistent with our constitutional prin- 
ciples, you are always going to get somebody who slips by for some 
purpose that is inconsistent with our national interests. And the 
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numbers of such people who are abroad depend upon the nature and 
effectiveness of the restrictions. The only way to avoid all such possi- 
bilities is simply to extend an Iron Curtain along our seacosts. 

So how much less than an Iron Curtain can we afford in the light 
of the dangers that are present? I would be interested in knowing 
how many people go abroad for this purpose or how many there might 
be under a given set of regulations and statutory standards, the kinds 
of dangers that they can create, the kinds of risks to our national 
security. This is all very vague. We have been talking for 2 days 
in terms of this general danger, which we all, of course, want to 
avoid. é 

But specifically now—of course you can’t do this mathematically— 
but specifically what kind of dangers are incurred or risked? What 
kind of peoples are involved? How many of them are involved ? 

What kind of contacts do they have abroad? 

What kind of activities do they participate in when they are abroad 
that are risks to our national security ? 

Really, you could define what I am trying to define better than I 
could because you are in possession of the information. 

Mr. Hanes. There are a number of ways in which this could be 
done, could be documented. It is difficult to come down to any one 
thing that actually does so because perhaps one of the great problems 
in this whole field is the very volume of the evidence that is available 
to us as to the nature of the Communist conspiracy. 

Senator Muskie. We are interested only in a narrow part of that 
conspiracy ; that is, to what extent free travel advances its objective. 

Mr. Hanes. I can—and this I would prefer, if I might, to submit 
for the record, simply because I would like to be very carefui as to 
our words—I can submit and I will be very happy to, for instance, 
a number of case examples that we have concerning people who have 
received passports since last year. 

Now, let me point out that in most cases these case examples will 
indicate the nature of the activities that these persons engaged in 
prior to the time that they got their passports. 

We don’t know, in most cases, exactly what things they do on their 
resent trips. Perhaps some day we may know in some cases. Per- 
fips in some cases we may never know what they have done. We 
can demonstrate the sort of people that have come in to get passports, 
and I would be glad to submit these. I would prefer to submit them 
without names, although we can, of course, make available to the 
committee in executive session the names if you prefer. 

Senator Gruentna. And I think following up on Senator Muskie’s 
questions, it would be very useful to the committee if you would submit 
a list of those to whom passports were denied prior to the Supreme 
Court decision, the reason in each case why they were denied, who 
subsequently did receive passports, together with an analysis and the 
reason for the denial, as to the particular type of damage they were 
expected to do abroad which justified the State Department’s refusal. 
I don’t know who they all were. I understand that a passport was 
refused to the playright Arthur Miller, who wanted to go to Brus- 
sels to see the opening of his play there called “The Crucible.” 

It isa play dealing with witchcraft in New England. Now, he was 
denied a passport I understand, and then after the Supreme Court 
decision he traveled abroad. 
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Mr. Hanes. If I might interrupt, I believe in that case—I would 
like to check—I believe that is not correct. Arthur Miller as I reealj 
did experience a delay in getting his passport, again if my reeol- 
lection is correct, because he refused to answer certain questions which 
were posed to him. Under the procedures we had, it was required to 
answer these questions, not necessarily in any particular way, but to 
answer these questions before the passport application was processed, 

He actually—again I think I am correct in this—received his passg- 
port well before the time of the Supreme Court decision to which I 
referred. 

Senator Gruentne. I am glad to be corrected. I was merely usin 
this as an illustrative case of the kind of information that I think 
would be useful for the committee to have. Did he finally answer 
those questions ¢ 

Mr. Hanes. I would like to check that, sir. 

I believe he finally answered them, at least effectively answered them, 
perhaps in an appearance before the Congress. I just don’t recall 
the details. 

Senator GruEnineG. I think it would be really essential to the work 
of this committee if we could have that information. 

Mr. Hanes. All right, sir. I assume that you mean, when you say 
denied, you are speaking of denied in this Communist area rather 
than denied for all other reasons, because of course there were large 
numbers of passports that have been and continue to be denied for 
reasons of lack of nationality, lack of citizenship. 

Senator Gruenina. No. I am merely referring to the type of cases 
that you consider constitute a clear and present danger. 

Mr. Hanes. We would be glad to submit that, sir.’ 

I would like to make this comment, and perhaps this would be in 
itself a further answer to Senator Muskie. As to actual numbers, in 
the 2 calendar years 1956 and 1957, the 2 full calendar years preceding 
the Supreme Court’s decision, there were 51 passports actually tenta- 
tively Frade, held up. 

That was before final action, and on Communist grounds, 51 al- 
together for the 2 years. Each one of those tentative denials, of 
course, had available a considerable and extended administrative 
remedy. They naturally all had available, at any point they wanted, 
the judicial remedy. 

Many of them of course availed themselves of that. I can’t give 
you the disposition of the 51 cases because a lot of them were mooted 
when the Supreme Court handed down its decision. Some of those 
naturally were still in process. But it might indicate a little more the 
nature of the danger, of the numbers of applicants. 

In the whole 6 years that we had our regulations, from 1952 until 
1958, there were only 15 final denials by the Secretary of State— and 
incidentally it had to be by the Secretary personally after full review 
of the case, after all appeals— 

Senator Musxre. Would there in your judgment have been more 
denials if legislation similar to the Mundt bill, the Wiley bill, and the 
Fulbright bill had been on the books ? 

Mr. Hanes. I doubt that there would have been more, because one 
of the major values we felt that the legislation or that the regulations 





7 Cases cited at pp. 235-237. 
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had was their deterrent effect. Now in addition to the 51 denied tenta- 
tively during 1956 and 1957 there were just over 100 applications in 
each of those years, which did not get processed any further than the 
first application, because the applicant absolutely refused to submit 
any oath, as was required, concerning the nature of his affiliation with 
the Communist Party. 

The Communists by and large, dislike this oath business on the 

uestion of affiliation. Now, this was not in any sense a test oath. 
ou didn’t have to reply “No, I have not been affiliated” in order to 
get a passport. J 

You did, however, have to reply to the question “Have you been, 
I think was the way we had it worded, “within the last 10 years a 
member of,” and there were about 200 applicants in those 2 years who 
refused to answer that, at which point of course we stopped process- 
ing the application. 

Yow, there were probably, and I say probably advisedly, a good 
many other applicants who never bothered to apply, knowing that 
they couldn’t go through. 

he reason I say there probably were others is that there were a 
number of applicants who quite obviously would have fallen under 
these regulations who have come forth since June of last year, applied 
for and of course received their passport. 

So one of the main things—and this is the reason that it is very 
difficult to give you a numerical answer—the numerical extent of the 
danger can’t be measured by the number of persons actually denied. 

I think that the numbers I gave are significant in this sense: That 
when people speak of the capricious action of the State Department 
in denying passports, out of the millions of passports that we issue, 
the fact that only 51 were tentatively denied in those 2 years on these 
grounds, that in 6 years only 15 were finally denied, is some indication 
of the fact that this is a pretty small group of people we are talking 
about, although not less dangerous for that reason. But it also is 
not a full answer because of the deterrent effect which is terribly 
difficult to measure. 

Senator Musxir. I agree with you that the numbers are not signifi- 
cant, although interesting, and they are certainly illustrative. But 
as a matter of fact not denying just one individual traveling abroad 
could create a danger to this country which could warrant some ac- 
tion of this kind. 

Mr. Hanes. Secretary Murphy the other day pointed out that if 
one transit visa across Germany had been denied in 1918 to Mr. Lenin, 
there is some question as to whether we would be facing today the 
menace that we do in this world. 

Senator Musxir. I am interested particularly in documentation 
which would show, to whatever extent the available information 
makes possible, to what extent freedom to travel, or, more specifically, 
eligibility to get a passport, contributes to the efficacy of the activities 
of these Communists abroad in pursuing their objectives and the ob- 
jectives of the Communist Party. 

Incidentally, while we are on numbers, during the period we are 
discussing, were there any revocations of passports that had been 
issued, revocations based on Communist grounds, or suspensions / 

Mr. Hanes. The 51, sir, that I spoke of was tentative denials or 
revocations or limitations or anything on this Communist ground. 








154 PASSPORT REORGANIZATION ACT OF 1959 


I didn’t mean just issuances. It covered revocations. Some of them 
I think were, as I recall. We don’t revoke a passport abroad. What 
we normally do if someone is abroad is limit it, if we can get our 
hands on it, for direct return to the United States and then pick it 
up. That is what we used to do. 

Senator GRUENING. As I understand it there were 51 who applied, 
and of those 15 were definitely denied passports? 

Mr. Hanes. I can’t follow the 51 figure all the way through for the 
simple reason that that occurred during 1956 and 1957, and many of 
those cases were still administratively or in some cases judicially 
pending at the time of the Supreme Court decision, at which time of 
course they were mooted. 

Senator Gruenine. They were suspect, were they not / 

Mr. Hanes. Those 51 were actually tentatively denied during 1956 
and 1957. Now some of them actually received passports after fur- 
ther administration hearing prior to the Supreme Court decision. 

The rest of them I think all received their passports immediately 
after. And the 15 figure was that during the entire 6-year period 
that we had our regulations, after all administrative process, only 15 
of all the applicants who had been tentatively denied—that is 51 plus 
the others before 1956, back in 1955, 1954, and so forth—only 15 were 
finally denied passports by the Secretary of State; and even that isn’t 
final because all of them could and some did go to the courts, 

Senator GrueninG. The committee would like a breakdown of the 
51 cases, analyzing in each case what happened, so that we have some 
idea who these people are, and they presumably all went abroad, and 
that may constitute the very clear and present danger that you mention. 

You said earlier that the passports are now limited to the number 
that the Communists want. In other words, they can all go. If we 
have an analysis of those 51 cases which are probably the most serious 
and most evident cases of people with subversive intents, we would 
have a pretty clear illustrative picture of what the danger is. 

Mr. Hanes. We will be very glad to give it to you, sir. I would 
like to make this statement: That they are not by any means neces- 
sarily the most dangerous because we have some reason to think that 
some of the most dangerous never applied for passports during the 
time that we had our regulations. 

Senator GRuUENING. But have they gone since / 

Mr. Hanes. Many of them, yes, sir, and as I say, I would like to 
give you some cases of persons who have since received their pass- 
ports 

Senator Gruenrne. I think that would be extremely helpful if you 
would add to this analysis of 51 cases a selected list of maybe two 
dozen who never did apply in your judgment because they were afraid 
they would be denied, but have since had passports. 

That would give us a very clear picture. 

Mr. Hanes. All right, sir. If it would be suitable to the commit- 
tee, I would prefer to give you these cases without names. I would be 
very happy to supply separately for the committee’s own information 
the names, but for the record perhaps you would prefer to put them 
in as case number so and so. 

Senator Gruentne. I think for the record we will eliminate their 
names, but the committee would like to have them for its own infor- 
mation. 
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Mr. Hanes. Absolutely, sir. I would be delighted to give them to 

you, sir." . . ; . 
“ Senator Munpr. You said, Mr. Hanes, that during the period in 
which these regulations were in effect, you listed the years 1952 to 1958, 
that in 1952 some new regulations became operative which were not 
operative before that. Does that mean that prior to 1952 there were no 
regulations or that they were not spelled out, and so we sort of operated 
under what we called on the “Hill” the Ruth Shipley law prior to 
1952. Ruth Shipley did, may I say, a very commendable job in screen- 
ing these things herself, but I don’t know whether she had any regu- 
Jations or whether she just did it by hunch, but she did a pretty good 
job. 
Mr. Hanes. I assume you are referring to the Communist question ? 

Senator Munpr. Yes. 

Mr. Hanes. The history of this has been a little bit back and forth, 
as indeed perhaps the history of the U.S. reaction to international 
communism has been a little back and forth. If you are interested, 
very briefly it has been this. 

Going back to 1920, there were put into effect some regulations pro- 
hibiting the issuance of passports to people, I don’t know the lan- 
guage, but effectively they were anarchists and Communists, and that 
was continued until about 1929. Incidentally, nobody at that time 
ever disputed one of these cases and nobody ever took it to court, so 
there wasn’t ever any question about it. They just were denied for 
roughly 10 years. From about 1929 until about the beginning of 
World War II, or from 1929 to 1939 there were no limitations of this 
sort. 

Now during the Second World War, of course, there were pretty 
stringent travel controls instituted as part of the war powers. As 
far as I am aware, there was no totally consistent policy with regard 
to Communists as such. Probably in some cases some of them were 
denied passports. I don’t know, our records would be pretty hard to 
follow in this sense. 

I mean there wasn’t any clear-cut Communist criterion and certainly 
nothing written in the regulations. 

After World War II, from about 1946 to 1952, increasingly there 
were operating policies that gradually evolved to deny passports to 
persons who were considered dangerous, and it became pretty well 
crystallized about the beginning of the Korean war, about 1950, and 
then from 1950 to 1952, again without being in the form of written 
regulations, it was pretty firm that Communists did not get passports. 

In 1952, on the grounds of increasing and, in my opinion, valid 
public and congressional reaction that these things should be written, 
that people ought to know what were the regulations, Secretary Ache- 
son prepared and promulgated the regulations which actually became 
effective probably late in 1952 or 1953; since then we have operated 
under these regulations until the time of the Supreme Court decision 
in 1958, which invalidated the two Communist sections. 

Senator Munpr. What you are telling this committee, sir, is that 
prior to 1952 depending on the international situation and what the 
Communists were doing abroad, we had varying degrees of severity 
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and laxity as far as Communists traveling abroad with a passport jg 
concerned, and that in about 1952 they were formalized. 

From 1948 to 1952 anybody could go to the State Department and 
say “Let me see the regul: tions that you use,” and you had them 
printed and they were unde rstood, and the “y were followed until the 
Supreme Court decision. Is that about it? 

Mr. Hanes. Yes, sir. Actually they were formalized in about 1959 
They were pretty severe since about 1950 dating from the time of the 
Korean war and the time of the Internal Security Act in 1952. 

Senator Munpr. I remember before they were formalized, and that 
is why I call it the Ruth Shipley law, because from about 1940 I think 
to 1948 as a member of the House Committee on Un-American Ac ‘tivi- 
ties I had considerable interest and experience and responsibility in 
this field. 

We used to work pretty closely with Ruth Shipley and found her 
to be very cooperative, and so I say that was probably the Ruth Ship- 
ley law as far as I could understand it. Whether she conceived it her- 
self or how it was done we didn’t know, but she was alert, let me say, 
to the danger, and was doing something about it, although it probably 
had not been formalized prior to the date that you set. 

Now as I understand it what this committee is confronted with is 
basically two choices to begin with. Are we going to follow what we 
might term the vending machine concept of p: assport issuance whereby 
you can put a machine in a post office and all the postmaster would have 
to do is to ascertain that the applicant is a citizen or national? He 
could drop his $2 in a slot and the passport would pop out. 

That is freedom to travel. That would be complete and total free- 
dom of travel. Or do we concede that in the kind of world in which 
we live there should be further restrictions beyond that? If we do, 
should those restrictions be of the Ruth Shipley type or of the State 
Department type that we had from 1952 to 1958, or should they be of 
the congressional type, wherein Congress establishes the criteria / 

That “question is moot because the Supreme Court has said if there 
are going to be any restrictions beyond the vending machine concept, 
they have to be written into law by Congress. And so we have these 
bills before us. If we do nothing, we continue with this vending ma- 
chine concept, which I think is “utterly wrong in the kind of world 
in which we live. Certainly beyond and above the fact that a person 
is a citizen, we have to consider the general good in this connection. 

During this hearing the following statement from the report of 
the New Y ork City bar committee has been quoted quite often by the 
chairman and others: 

Unless the citizenry has at least access to the available fund of information 
with which to test for itself the soundness of governmental decisions, the strue- 
ture of our free society is impaired. 

That is a good theory. We all accept it. But in practice it just 
doesn’t operate any place in government. It just doesn’t operate in 


the manner in which Congress spends at least $50 billion a year for 


the various defense operations, a considerable percentage of which 
is based upon executive testimony which isn’t even disc ussed on the 
floor of Congress, because it deals with the kind of technological de- 
fense which we believe, in the public interest, should not be publis shed 
in the newspapers, and should not be discussed publicly. 
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And so these theories have to be related to the realities of the world 
in which we live. I don’t know anybody who can come to Congress 
and realistically argue against the security procedure, because it has 
executive sessions when it is dealing with what we are going to do 
about a particular type of missile, how much we are going to appro- 
priate for a particular technological advance, what the status of 
the advance is, what our CIA tells us the status of the other fellow’s 
advances are in this field. There are certain concessions to security 
which it is important to make, and I think as it is important to make 
them in the field of government generally, in both the legislative 
branch and the executive branch, when we are dealing w ith matters 
involving national defense, or internal sec urity. It seems to me it is 
vitally important to make these concessions in the direction of protect- 
ing this country from the very pertinent hazards involved in sending 
certain types of Communist agents abroad with a passport. 

And so by some legislative device it seems to me this Congress should 
act, and act promptly to establish the congressional er ‘teria which 
shall be followed by the State Department and by the Passport Office 
in the issuance of passports, which would provide some other scheme 
besides simply the nationality test. 

Now in the main would you agree or would you refute that summa- 
tion ? 

Mr. Hanes. Senator, in the main I would certainly agree with it. 
I would make a couple of comments if I might that I am reminded 
of by your remarks. 

Your vending machine analogy is a very good one. I should point 
out there are still a few areas in which we still feel we have some dis- 
cretion, and the courts so far have spoken only in this Communist 
area. 

Indeed we have been upheld in the courts in a number of other areas 
in the exercise of the Secretary’s right to deny passports on the 
ground of deteriment to foreign relations. These are in the area re- 
strictions, the Frank v. Herter and Worthy v. Herter cases, which 
are examples, So there are still areas in which we have the ability 
to restrict passports; for example to persons who are criminals, 
fugitives from justice, and people of this sort. We believe those 
powers have not been challenged by the court and would not be chal- 
lenged, so it isn’t quite down to the vending machine stage, although 
in the Communist area your analogy is absolutely correct. 

This is the choice that is before us. 

Senator Munpr. You have the jukebox concept on the question of 
intelligence and internal security and I think that is a very reckless 
approach in something as serious as the Communist menace. 

Mr. Hanes. You have certainly touched on a tremendously impor- 
tant and difficult problem there when you spoke of, what I imagine 
vou were referring to, this whole question of confidential information. 
Now this is a terribly difficult area. It is difficult for those of us who 
deal with it. It is difficult for the committees of Congress, because 
essentially this whole question of confidential information is some- 
thing that is repugnant to American concepts. In our judicial pro- 
cesses we have the proper, wise, and fundamental concepts of con- 
frontation and of full open disclosure of any question. Unfortunately 
inthis area we are faced with, as vou have very lucidly said, the world 
of today. 
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I can tell you quite frankly that a passport bill that purported to 
deny passports to Communists, to active members of the Communist 
conspiracy, however you want to define it, that prohibited the Goy. 
ernment from any utilization of confidential information, either dj. 
rectly or by insisting on full confrontation, would not accomplish its 
objective. Now that is just simply the fact. Maybe we don’t like 
it, but we know it just wouldn’t do it, and as far as we are concerned, 
we would rather have no bill than a bill that purported to do some. 
thing that it didn’t do, because we fear that this would give an illv- 
on a dangerous illusion of something being done that wasn’t being 

one. 

Senator Munprt. May I say on that point I concur completely with 
you and have made substantially the same statement on this position 
yesterday. That if you provided for the disclosure of confidential 
information, for the revelation and identification of your underground 
protective agents, that you would create more dangers than you would 
cure. 

Now we don’t like that. I don’t like it as a Member of Congress, 
that we have had to establish, as we have, a Joint Committee on 
Atomic Energy, which doesn’t tell other Members of Congress what it 
knows. 

But I recognize that we are living in a pretty wicked world. I 
don’t like it that I have to listen to information as a member of the 
Defense Subcommittee on Appropriations of the U.S. Senate—to a 
lot of facts and information that I would rather not hear, because I 
am just afraid I will wake up some night from my sleep and talk 
about something that I am not supposed to talk about. I don’t like 
to have that heavy responsibility hanging over me. But we must have 
some kind of communication between executive departments and Con- 
gress which controls the purse strings, so we place confidence on our 
colleagues on the Joint Committee of Atomic Energy and we say “You 
listen to this information in this field. You become experts on it. We 
rely on your judgment.” When we have a subcommittee meeting in 
that area we call in Clint Anderson who is the present top man on the 
Joint Committee, and we say “Clint, you tell us how much money you 
need and what you can tell us.” 

He will come to certain points and say “I can’t go beyond that. You 
have just got to take it on faith.” 

Now we have to do that to live in this kind of a world. We have 
to do that to protect tens of millions of innocent Americans who look 
to Government to maintain an orderly society, to protect our internal 
security, and to protect the peace. 

It is perfectly fine for a group of lawyers someplace to write some 
theories to which we all subscribe, but when you get all through you 
have to relate those theories to reality—and they admit that in their 
own statement, because the final statement is: 

Even limited deviations from the norm of full freedom of travel shall be per- 
mitted with reluctance and only in the face of a demonstration of overwhelming 
necessity. 

Now I submit that we are confronting this overwhelming neces- 
sity, that we have to be pretty naive indeed if we feel that the Com- 
munist conspiracy and the apparatus which functions out of Moscow 
isn’t interested in getting information that it requires for its conspira- 
torial and aggressive and imperialistic purposes from travelers in 
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this country going over there who might possess just the kind of in- 
formation required by them to do usin. And after the fact, after the 
world becomes communistic, after they win because of laxity on our 
art should tuey win, then it is pretty late to thus refer to the beauti- 
Fil theories of freedom. ' : 

We have got to protect them I think as we go along. I don’t think 
there is any quarrel among the members of this committee, and I hope 
there will not be any quarrel among the Members of Congress when 
we finally get the proper legislative proposal before Congress enabling 
a free society to protect itself against an aggressive godless force like 
communism. — 

Mr. Hanes. This even applies in my testimony today. I am limited 
in some of the answers I can give to very valid questions such as those 
from Senator Muskie and from the chairman. Some of the examples 
we have I cannot tell you about in open session or make a part of the 
record. ; 

Some of them I can’t tell you about at all, because as you know, if 
information comes from another agency, I have no authority to give 
it out; and in most cases, if the information is really current and 
really convincing, they are not about to give out the source of it or 
compromise it in any way. 

As an example of this—and this is something that perhaps might be 
of help to you—very recently representatives of the Central Intelli- 
gence Agency testified in executive session before another committee 
of the Congress concerning this very subject. The questioning, which 
is most illustrative, was not even written down, but at least the original 
statement of the representative was written, and I feel confident that 
he would be willing to make arrangements to have that shown to the 
members of this subcommittee, if you would be interested. We cannot 
make it a part of the record. It might illustrate a little bit of our 
problem in this area. 

Senator GrueNinG. We would be very much interested in that. 

Mr. Reynolds, would you make arrangements to have that done? 

Mr. Hanes, just to get the record complete following your remarks 
on confrontation for evidence, you would then disagree with the pro- 
visions in Senator Fulbright’s bill, S. 2287, section 302, which lists 
the rules which the Secretary of State would have to establish to ac- 
cord every individual in proceedings before the Board the following 


ee 
ight No. 3 gives him the right, and I quote: 


To examine all documentary evidence including confidential data introduced 
against him and to cross-examine the source thereof, to cross-examine all wit- 
hesses including confidential informants appearing against him 

Now that is a provision in this bill, and I would like to have your 
opinion on it. 

Mr. Hanes. As we testified before Senator Fulbright’s committee, 
we are forced to oppose this because we feel that any such provision 
would face the Government with, unfortunately, only one alternative 
we can accept; if we are given the option of disclosing and thereby 
destroying a current source of information which may be of value to 
us—as I said, knowledge is our greatest weapon—and issuing a pass- 
port in an individual case, we find this a pretty painful decision, but 
we have to issue the passports if we are forced to as the lesser evil. 
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case, but an important one, is based on some confidential information 

This is just the way this conspiracy operates. The things that we 
know, the more current our information is, the more it isn’t vague 
gossip or something that goes back 10 years, the kind of things that 
we do want to rely on, the current hard data, for example, from some. 
body that we have who is presently within the conspiracy ; this is the 
kind of thing that is essential, and this is the sort of thing that cannot 
be disclosed. 

_Now we still feel that even in those cases, as we have testified, a fair 
résumé can be made of the nature of the information. Usually all 
that has to be disguised is the source, and that is the thing that has 
to be protected. . 

We feel that a fair résumé can be given. There may be a rare case 
in which it could not. 

In that case we would be willing to take the risk and issue the pass- 
port. We have no objection to legislation that would require us to 
give a fair résumé of confidential information, so that the substance 
of it could be refuted if it is refutable. 

We also have no objection to a requirement that the Secretary of 
State must personally certify that the information which he is with- 
holding—he is doing so only because of grave matters involving the 
foreign relations or the national security. 

We don’t want him to have the power to withhold information be- 
“ause somebody down the street doesn’t want to be identified. I mean, 
if we have this kind of information, if it is not meaningful enough 
that somebody is willing to stand up and talk about it, then we are 
not interested in using it. 

If we rely on information that is confidential, the Secretary ought 
to have to certify, in our opinion, that the reason it is confidential isa 
reason basic to the national security. We do think that if the Secre- 
tary of State is prepared to certify to that and if he is prepared to 
give a fair résumé, then the courts ought to be willing to accept—and 
in most cases the courts have been willing to accept; there have been 
a number of cases where they have accepted this—that the Secretary 
can rely on this. 

Usually the confidential information that is involved is the thing 
that ties the case together. The major part of the case is quite open. 
The major part of every one of these cases is not only open, it is vol- 
uminous. The open records of some of these cases go on for shelves. 
The part that is confidential is usually very small, but it is usually the 
thing that really ties it together, that really makes all the rest mean 
something because it is from somebody who was present at such and 
such a time that pulls this together. 

Senator Grurnine. Mr. Hanes, would you say that this provision in 
the Fulbright bill would necessarily apply in all cases? 

Would not there be some cases in which there was information sup- 
plied confidentially which would permit the witness to cross-examine 
without revealing some of these secret sources ? 

Supposing this section appeared with the qualifying clause “Pro- 
vided in the opinion of the Secretary of State such release of confi- 
dential data, and cross-examination of witnesses would not impair the 
national security.” 


In this Communist area a part, usually a small part of nearly every 
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In other words, here is apparently in this provision a blanket denial 
to all people who were refused ps issports to have their accusers cross- 
examined or have access to confidential information for which the 
refusal is based. 

There might be confidential information which would not jeop- 
ardize the national security if revealed but would protect the full judi- 
cial rights of the applicant who is in danger of being refused a 
passport ? 

Mr. Hanes. Senator, there are a number of ways in which this 
could be handled—the way you suggest is perhaps one way in which 
this could be written. 

We have no desire to protect confidential sources of information 
except those of a nature which really are vital to the national security 
or to the foreign relations of the United States, and as to which the 
Secretary is prepared to certify. 

We feel that the provision of a fair résumé is possible and that in 
most cases this will provide the opportunity that you suggest for 
cross-examination or refutation on the substance of the matter. 

This has all been an evolving process obviously. The regulations 
were put out in 1952 and oradually, as always hi: appens, the proce- 
dures have been refined. We now have more experience than we did 
then. But one thing that has been very clear in these Communist 
cases. They are not interested in facts. 

Senator Munpr. What is that? 

Mr. Hanes. They are not interested in getting out facts. They 
are not interested in getting something on the table. They are very 
interested any time that something i is denied to them—we have had a 
number of experiences where originally we felt that something should 
be kept pudleatio and was. Then there was an awful how] about it 
being confidential and this was a violation of rights, and perhaps we 
reexamined it and found that we could make it available. 

Then, believe me, the interest dropped very rapidly. All they are 
interested i in, in this kind of proceeding is dragging it out, clouding it 
in every possible way that they can, in bringing in all of these obfus- 
cations that they are so expert at doing, in clouding the issue, in 
taking it down other trails. 

The minute you get something out on the table that is fact or truth, 
they are very much not interested because the facts and the truth 
don’t redound to their credit by any means. 

Senator Munpr. I can demonstrate that to you from my personal 
experience. I think that the committee should realize that this con- 
fidential information, that part that ties it together, operates also to 
protect the innocent fellow whose reputation may be beclouded by 
general information not substantiated by a confidential source. 

We had a number of years ago a report that a Communist professor 
had been employed at the University of South Dakota, quite without 
the knowledge of the president of the university. 

Finally there were 51 pages of the dossier pointing toward the fact 
that this fellow was indeed an operating Communist. 

The university obviously wanted to get rid of him, but it was not 
until the confidential information was developed, and without dis- 
closing sources of any kind, presented to the university that it was 
able to act appropriately. 








162 PASSPORT REORGANIZATION ACT OF 1959 


And the confidential information was that the FBI had one of its 
undercover agents serving as secretary of a Communist cell in Cin. 
cinnati, Ohio, to which this man belonged because he had seen him 
there. 

Well, after that there was no doubt about it. This was proof posi. 
tive. I think it is good sometimes that we can substantiate rumors 
and circumstantial evidence by the kind of confidential information 
that comes from personal know-how on the part of an antisubversiye 
agent, but if you don’t use that, or if you destroy it, let’s say the only 
way we accept it is to have this man who was the secretary to the 
Communist cell in Cincinnati come up in front of a Communist lay. 
yer and identify himself, then we know it would be better by far to 
let the fellow continue to teach, or let the man travel abroad. 

I think this is highly important to recognize that this is a two-way 
street that can defend the innocent who may, by circumstantial eyj- 
dence, otherwise be condemned, because your confidential source js 
really firsthand information which is just beyond dispute. 

Mr. Hanss. I have seen case after case in which this was true. If 
I may cite my own personal experience, as the committee may know 
I was special assistant to Secretary Dulles for nearly 5 years, and 
there were a number of cases in this passport field that came up to 
him in the course of this time. 

He, as I think any Secretary of State would, took his responsibility 
extremely seriously with regard to these cases. He went over them in 
very great detail and with very great care. If any member of the 
committee ever wished to take the time to satisfy himself as to how 
these processes go on, all you would need to do is read the record of 
one of these hearings. 

They go on for shelves. Many of them are the most detailed and 
complete type of hearings. They are not judicial hearings, but I 
assure you that by any type of definition of due process they go far 
beyond any reasonable definition that the courts have ever required. 

But in these things there was case after case where everything 
would point toward a conclusion. The Secretary was still unwilling 
to reach this conclusion; he wished to be convinced that the evidence 
was thoroughly reliable, and the only thing that really can ever con- 
vince is that if you get down to one point, and, as you say, somebody 
was there, somebody that was ours, and they said “What this man says 
is not true because I was there and I saw it”; and that comes not from 
a person who has himself been a Communist and now has turned, but 
is from one of our own people who was there and is really irrefutable. 
It is this kind of thing that then ties the whole case together. 

You may be unwilling, I would be unwilling, however compelling 
the circumstantial evidence, as long as there was this reasonable 
doubt—I mean this is the way we think in this country, this is the way 
we ought to think, as long as there is a reasonable doubt—then the 
fellow ought to have the benefit of that reasonable doubt. 

What the confidential information usually does is to remove that 
reasonable doubt. That is about the sum and substance of it. 

Senator Grugentne. Mr. Hanes, in answer to a question from Sena- 
tor Muskie, whether the Secretary of State ever issued passports to 
Communists, you stated that he had issued one to a Communist corre- 
spondent in order to cover the Olympic games because you felt that 
would not be harmful and might be beneficial. 
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Was that passport revoked after he had covered the games or does 
he still have it ? . deuk 

Mr. Hanes. Senator, subject to my memory, which I think is cor- 
rect, this was issued as a limited passport so that it was good for this 
period only. , 

Senator GRUENING. Solely for that one purpose ? 

Mr. Hanes. Yes, sir. 

Senator GRUENING. I wish you could state what you thought were 
the advantages of letting him go. As a newspaperman he must have 
been a fairly intelligent person and obviously part of the Communist 
apparatus. ; ; 

Did you not fear that he might not do other things to further the 
Communist cause while he was over there covering the games? 

Mr. Hanes. No; the probabilities are that he would do some other 
things. In that particular case—I am reconstructing from memory, 
but I think this is pretty accurate—the balance would come out about 
like this. The individual himself probably had relatively limited 
opportunities for mischief. Among other things, he was well known 
as an overt member of the Communist Party. Under the circumstances 
of the meeting, under the circumstances of the trip, the opportunities 
for keeping our eyes on him were perhaps a little better than they 
might usually be. In an instance such as this, the Olympic games, the 
tradition of the Olympic games with press coverage from all over the 
world, probably you could most simply describe the overriding argu- 
ment as the propaganda argument, the posture of the United States 
before the world. 

AsIsay, it isalwaysa balance. In this case the Secretary concluded 
that the balance, the net advantage to the United States, would be in 
favor of granting a passport. 

Senator GruENING. In other words, it was a good exercise in U.S. 
public relations not to deprive this Communist of the opportunity of 
covering what was essentially an athletic event ? 

Mr. Hanes. I think that is the sum and substance of it. 

Senator Munpr. Mr. Chairman, I would like to ask some questions 
about a section in my bill, but before doing that I would like to discuss 
another type of case that I had in mind in the provision of my bill 
which does permit the Secretary, should we pass the law prohibiting 
Communists from traveling abroad, to make these individual excep- 
tions. 

I think this provision is in strict harmony with the policy, for exam- 
ple, employed by the FBI, who frequently have a criminal or a Com- 
munist against whom they can move, against whom they have adequate 
evidence; but they continue to let him roam for a while because he 
sometimes leads to the man on top who is really the fellow that they 
are after. 

I can conceive how, under certain circumstances in certain areas, 
permitting a Communist who is under suspect to travel abroad, that 
we can give him proper coverage with our intelligence agencies abroad 
torender a great national service. 

We might have somebody in Paris who is in charge of a particular 
aspect of the Communist apparatus. By giving somebody on whom 
the FBI has contact a passport to France can well lead to the identity 
of somebody we have been trying to find for a long time. 
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So I think you should have this paragr aph providing in exceptional 

cases that when, as and if in the opinion of the Government it j is im- 

portant then to let that fellow travel abroad, the Secretary will haye 
the discretionary authority to issue a passport. 

Senator GruENING. You mean use him as bait ? 

Senator Munpr. Precisely. 

Mr. Hanes. I can think of more than a hypothetical case. I can 
think of a case or two that we did have at the time we had our regula. 
tions where, at the request of other agencies, we did not want to alert 
certain persons to the fact that we knew that they were members of the 
Communist conspiracy, because what they were engaged in at the 
moment was something that was being very actively followed and, 
in the terms of the trade, rolled up, and ‘they didn’t want to alert these 
people too early. 

So in those cases it seemed, and I think later proved to be, to our 
net advantage to grant the passport. 

Senator Munor. Precisely. Now I was going to ask you about this 
section of the bill. You have already s said, and I agree completely, 
that you oppose that section of the Fulbright bill, S. 2987, iat by 
the chairman, which says “To examine all “documentary evidence, in- 
cluding confidential data, introduced against him, and to cross-examine 
the sources thereof and to cross-examine all witnesses, including confi- 
dential informants appearing against him.” You have said that to 
put that into the law would be a step backward instead of a step 
forward in protecting the interests of the country. I concur com- 
pletely with what you have said about that. I would like to ask you 
about the provision which is contained in the Mundt bill, S. 2095, sec. 
tion 404, and see whether you approve of this or disapprove of this. 

It deals w ae the same subject but it deals with it in an altogether 
different way. Section 404 as I propose it on page 14 says this: 

Nothing ecutaines in this title shall require the disclosure of information 
affecting the national security, or of investigative sources or methods. 

The title deals with the right of applicants to have a complete hear- 
ing, consistent with the requirements of due process, and to carry 
this into court, but does provide the protection for those confidential 
informants and sources of information. 

Now would you comment on section 404? 

Mr. Hanes. As far as section 404 goes, certainly we would agree 
that this was a desirable type of provision to have. 

Senator Munpr. I am talking only about that section. 

Mr. Hanes. Whether or not it is needed in exactly those words, as 
I say, is one of these matters about which there are any number of 
ways of accomplishing the same objective. As far as section 404 goes, 
obviously this is exactly what we have in mind. I might make one 
small comment. This is not overriding, but since you asked about 
that specific s section, we have always felt that you should be specific 
and say “Disclosure of information affecting the national security or 
the foreign relations of the United States.” Now admittedly the for- 
eign relations are very much a part of the national security. 

Senator Munpr. They are inseparable I would think. 

Mr. Hanes. Absolutely inseparable. At times, however, a narrow 
interpretation has been given, and I can think of instances in which 
we have had some confidential information which could not be dis- 
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closed for the specific reason of very grave embarrassment to our rela- 
tions with a friendly government. 

Now obviously that involves the national security, but it is in the 
more specific field of foreign relations. _ 

Senator Munpr. I wouldn’t quarrel with amplification. Anything 
like that is OK with me, but I think it should be protected. 

Senator GRUENING. You might substitute the word “interest” for 
“security” or add the words “national security and national interest.” 

Senator Munpr. Yes. 

Senator Gruentnc. The Chair had intended after we got through 
this general discussion of the principles involved to go through the bill 
section by section, but you have raised one point that is extremely 
interesting that I would like to examine you on further. 

You said occasionally you discovered a lot of valuable information 
in behalf of national security by not letting a Communist asking for 
a passport suspect that he was under investigation. rh 

What do you think of the value of having the question in the pass- 

ort application, asking him to declare under oath whether he is or 
js not a Communist? Doesn’t that alert those very people that you 
wish perhaps not to alert? I would like to have you discuss that. 

Mr. Hanes. When we did have it, we have used the oath provision 
as a discretionary provision. 

It is something that we would ask or insist on an answer to only in 
cases where we felt that this was a useful thing todo. Now there are 
any number of ways of accomplishing this. You can either make it 
part of your normal printed form which has to be filled in by every- 
body, but in those cases you may or may not insist. There are in 
our country certain religious sects, perfectly harmless, perfectly loyal 
to the United States, who as a matter of principle will not subscribe 
to an oath of any sort. 

Now we have no desire obviously to deny a passport to such people. 
So we have always felt that there should be a discretionary element. 
Now that can be used in the very case that you cite. 

Then in the instance where you did not want to alert somebody 
perhaps the easiest way would be just not to insist on any such oath 
provision in those cases. The major purpose that we have found of 
value in the oath provision is in the stopping of so many of these 
persons—the Communists are just scared to death of this whole oath 
business because they seem greatly to fear perjury. 

I mean they just don’t like to come out on the record and say what 
their affiliations have been. We have never felt that there ought to 
be a test oath, that you ought to have to say “No, I have not been a 
member of the Communist Party”, but they don’t even want to say 
“Yes, I have been,” in a lot of cases. It is something that stops an 
awful lot of people. 

Senator Gruentnc. I wouldn’t blame anybody who has once been 
a Communist and had seen the light for not wishing to admit the 
error of his ways. 

Mr. Hanes. Most of that kind don’t mind. <A lot of the ones who 
have been Communists and seen the light are frequently quite willing 
to say “Yes, I was and am not any more”. As I say, we don’t want 
todeny that kind of person a passport anyway. 

Senator Gruentne. Is this question part of the printed form? 
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Mr. Hanzs. As I recall, it was and I believe that we are still using 
the forms that were printed prior to the Supreme Court decision, 

It still is I think a part of the printed form, but the answer is not 
required any more. The Supreme Court has said that we cannot, 
in the absence of legislation, require that. 

Incidentally most American citizens who fill out the form are very 
happy to fill in that question and say “No, I am not”. They can go 
ahead and swear it anyway, but we are not allowed to require them, 

Senator Gruentnc. You haven't thought to ask them whether they 
are members of the Democratic or Republican Parties ? 

Mr. Hanes. This has not occurred to us, no, sir, and I doubt that it 
will. 

Senator Grupentne. One of the striking features of the bill intro. 
duced by Senator Mundt, which differs from the other bills, is that 
it makes a reorganization or it specifies a reorganization in the De- 
partment of State on passports, and as we do understand your previous 
testimony and those of others, that the State Department objects to 
this. 

We think it is very important that we go into that in some detail 
I wish you would give the reasons why, perhaps dividing it into two 

categories. We understand that there is a natural objection on the 
part of most executive agencies to have Congress specify how they 
should perform internally. 

Most cabinet officers like to feel that they control that. Leaving 
that part aside for the moment, and taking it for granted, I wish you 
would detail how you feel these changes provided i in Senator Mundt’s 
bill would make for a diminished efficiency. 

Now I assume that his proposal is aimed to increase the efficiency 
of the office, to make it a better office, to speed the issuance of pass- 
ports and to give it a higher rating in the structure of government, 
to give it more rank, and now if that is not the case in the opinion of 
the State Department, the committee would appreciate having you 
detail why it would not have that beneficial effect. 

Mr. Hanes. In this regard may I point out I have, of course, care- 
fully stayed away from this question while we were studying the other 
part. As the Chair is aware, Governor Dwinell is with me this morn- 
ing, who is our Assistant Secretary for Administration and who also 
I believe would like to make some comments on this part. 

I would lead into it by trying to answer your question in this re- 

gard. 

Certainly we understand that the presumptive intention of this 
section is as you suggest, to increase the efliciency of operation of the 
Passport Office. I would want to say that our o daeen to it are on 
three grounds, rather than two, as you suggest. 

The first one, as you correctly point out, is the general one of admin- 
istrative undesirability, and I wil not go into that in any detail. You 
have asked for the more specific reasons. 

In this sense incidentally our feeling is not one of semantics. I 
don’t care whether this is called an office or a service or whatever it 
may be. 

The administrative problem that we find in this is the semiautono- 
mous nature which is implied in this section of the bill, and the unique 
position that this would place an operating office, call it whatever you 
will, within the departmental structure. 
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Senator Munpr. Sometimes it is a little hard to hear up here, Mr. 
Hanes. Did you say that you did object to changing the function to 
a service rather than an office, or that you did not 

Mr. Hanes. I said that I am not speaking of semantics, of the word 
service, office or whatever. 

Senator Munopr. I thought you said after that, that you did, or 
that you did not object to the change? 

Mr. Hanes. The terminology is of much less importance to us than 
the fact of the creation of a semiautonomous unit, call it whatever 
may be, service, office, within the departmental structure. __ 

Senator Munpr. Would it be safe to say then that we are in agree- 
ment at least or that there is no disagreement between us, put 
it that way, that we might follow this suggetsion of the Hoover 
Commission that this be designated as a service rather than an 
office, whether it is done by legislation or by executive edict? Do 
you think this would be a desirable thing in order to maintain the 
nomenclature of government as consistently as we can, sir? 

Mr. Hanes. We are certainly in no disagreement as to any nomen- 
clature. Having read the part of the Hoover Commission report that 
you refer to, if you were going to relate it to that, in that part the 
Hoover Commission report says that when one bureau becomes or is 
unduly large, or when the functions of several bureaus are combined 
into one, then the use of the term “service” is appropriate. 

Now if you are going to limit the word “service” to meaning that 
sort of thing, then we are in a disagreement. But the word “service” 
too has been used for a variety of things other than that, and I have 
no feeling about the word service as long as it isn’t tied to this. In 
this case, I mean, that sort of presumption would be difficult for us 
because the passport unit in our opinion—as I say, I am using the term 
“unit” rather than office or service—just doesn’t fall within that sort 
of definition. I am not in any sense or in any way derogating the 
tremendous importance of the passport function. The Department of 
State is well aware of this. We are proud of the Passport Office. We 
are proud of the fact that this is one of our primary links with the 
American people. 

We think this is tremendously important. But that doesn’t change 
the fact that it also has certain characteristics. 

Largely the type of operation is of a nonpolicy nature. The 
Passport Office presently has in the vicinity of 350 persons, 350 to 
375 employees. This grows each year with the passport load, and it 
varies in the peak seasons, but roughly this is about what it is, and of 
those, for instance, 80 percent are of the grade of GS-7 or below. 

Seventy percent are of the grade of GS-5 clerks or below. This 
is the nature of the operation. It is an operation that involves the 
production of passports from the processing of applications. It is 
an extremely important thing. It is extremely important that it be 
done properly. It is tremendously important to the public relations 
of the Department of State. It is tremendously important to the 
American people. Incidentally it is of great importance to Members 
of Congress and we are proud of it. We think the Passport Office 
does a very good job and we think it is a tremendously important 
thing. But there are also other parts of the Department of State 
that are important. The Office of Eastern European Affairs, the Of- 
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fice of South Asian Affairs is important. The Office of Internationa] 
Conferences is important. 

The Visa Office is tremendously important to us in our relations with 
people all over the world. We granted nearly a million visas last 
year to visitors in this country. All of these oflices are of great im- 
portance and we have never felt that the necessar y best solution, the 
recognition of the importance of any unit, is to lift and place it, let us 
say, ‘directly under the Secretary or directly under one of the other 
overburdened top officers, unless there was a real reason for doing go, 

Senator Munpr. In your prepared statement, Mr. Hanes, whic hi you 
may have read before I came in—— 

Mr. Hanes. I did not read it, sir. I submitted it for the record, 

Senator Munpr. Which is very helpful by the way and I appreciate 
your submitting it. On page 2 you take some justifiable pride I think 
in the Passport ‘Office. Yous: ay: 

T could cite innumerable examples of the improved performance of the Passport 
Office in recent years. The backlog of the Passport Office has been reduced to 
virtually zero. The time required to process a passport application is consider. 
ably less than a week on the average, often only 2 or 3 days, as compared to an 
average of 4 to 6 weeks, and often more, during peak seasons a few years ago, 

I think that is an achievement of astronomical dimensions. It is 
tremendously important and is applauded by the traveling public 
generally. 

Productivity per employee has risen a dramatic 35 percent since fiscal 1955, 


That is of interest to the taxpayers, it is of interest to the Appro- 
priations Committee. Thisis fine. 

Despite ever-rising costs, the unit cost of processing passport applications has 
gone down. 

This is anti-inflationary, which is very good. 

And yet, during this same period (1954-58), the number of passport applica- 
tions received by the Department increased by 50 percent. 

Now in trying to determine how we achieved all these almost semi- 
miraculous constructive changes and results, it seems to me that the 
Congress cannot be left entirely out of that picture. I think there 

was some highly important nudging and examination done by the staff 
of this committee. I am talking about not this subcommittee but the 
full Committee on Government Operations. A couple of reports have 
been made. 

Senator GruentnG. Also appropriations. 

Senator Munpr. And appropriations, things of that type. Con- 
gress has supplied these funds and moved the Passport Office into a 
new facility. The passport facility at one time wasn’t very good. It 
wasn’t a very charming place. | have not visited the new one, but I 
am sure it is much better. 

Mr. Hanes. It is. 

Senator Munpr. I guarantee it couldn’t be worse but there is no use 
in describing the past but it just wasn’t good. I was a member of a 
congressional committee that took a tour down there. 

Now Congress has done some of this. I understand the General 
Services Administration deserves some credit for the acquisition of the 


new space. I know something about that because of the work our 


subcommittee did with GSA in insisting that they provide new space. 
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The old facility was a disgrace that could not be continued and per- 
yetuated. The Civil Service Commission has been in the field operat- 
ing on this, and cer tainly credit is due, as you gave it, to the Director of 
the Passport Office because some of the activity has certainly been 
stimulated by Miss Knight. Her suggestions have been adopted at 
different times for appropriations for ‘different operations in the pro- 
vision of the P assport Office and the mechanization of it. 

Knowing that, it seems to me there is considerable reason to feel 
that Congress can render additional assistance by establishing some 
guidelines and some criteria as we propose to do in title I, “not in 
any way to deprive the Secretary of State, whom we all admire, of 
his administrative power and authority, but in realization of the fact 
that his duties are very numerous, his responsibilities are very great, 
and his time for studying the necessary changes of a passport service 
or passport office is very limited. 

Now just what part did the State Department play in bringing 
about all these constructive achievements which you rightfully pub- 
licize as part of your statement ? 

Mr. Sse. You have demonstrated to me, Senator Mundt, a ser- 
jous tactical error to which I will not fall victim again. I prepared 
my written testimony with the intention of submitting it and supple- 
menting it considerably with my oral testimony, and one of the things 
that I had been about to come to with regard to this was very much 
along the lines that you have just spoken. 

These achievements are achievements we are very proud of. We 
are proud of them as achievements for the American people and 
we are proud that the Department of State has been the vehicle. 

I did wish to point out, and I now do wish to point out, that we 
have had two very great assets in helping us achieve these results, 
and I would like to cite them in no order of priority because they are 
both tremendous assets. 

One of them has been the very fine leadership given by Miss Knight, 
the Director of the Passport Office, and I think that her leadership 
and her administrative ability have played an extremely important 
role in the achievement of these objectives. 

The other advantage that we have was the cooperation, the help, 
and as you correctly “describe it, the nudging of this committee, of 
this full committee, in earlier years; and, “largely through this com- 
mittee, the assistance of the re ‘al Accounting Office, the assistance 
of the Civil Service Commission, of GSA, and of other agencies. We 
are very much aware of this and are very grateful for it. 

The ‘history of this matter, as I am sure you are very well aware, 
sir—perhaps the other members of the subcommittee may not be so 
well aware—a bill somewhat similar to this, with certain other pro- 
visions, but at least generally along this line was introduced in 1956. 

It was reported favor: ably by this committee, by the full commit- 
tee, prior to any testimony being heard from the Depar tment of State. 
It was rereferred to the committee by the Senate in order that certain 
testimony might be heard. Asa result of extensive hearings—in this 
case, Mr. C arpenter and Mr. McLeod (one of my predecessors), and 
others appearing; I was not in my present position then—the con- 
census was that a number of improvements could and should be made 
inthe Department’s support of the passport activity. 
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Now all of this arose, of course, due to the fact that the 1950's jug 
faced us with a totally new and totally unprecedented situation jy 
this passport field. In 1950 there were less than 350,000 passports 
issued and that in itself was a considerable rise from prewar times, 
This year we issued nearly three-quarters of a million. This has 
been not a totally unexpected but certainly an unprecedented rige, 
The whole former mechanism of the Passport Office was designed 
for a much different operation. 

This faced us with a lot of new problems. It was very largely due 
to the committee’s helpfulness that the Department was able to take 
the kind of steps that were necessary to meet this. 

Now the general result of the committee’s hearings last time was 
that the Department stated it felt that these matters could most suit. 
ably and entirely adequately be handled within the present adminis. 
trative structure in the Department, and the committee tacitly agreed 
to see whether this could be done. 

We think it has been done. We are very proud of the fact that this 
has taken place. We think that the record is one example of the what 
has been done. We frankly wonder what further improvements there 
are that could be made in this regard by a change of this sort that is 
suggested. 

As I say this is one of the administrative objections we have. 

Now we do believe that there are disadvantages. We can see that 
if there were overriding advantages to doing this perhaps something 
of this sort might be required. 

We don’t see the need. We don’t see the overriding advantages. 

We do see one of the disadvantages which I have cited is that 
there is in our opinion a danger in taking one function, however im- 
portant, of the Department and assigning to it what might look from 
outside like an importance by placing it at a certain high point in 
the hierarchy; but which actually might very well prove to be some- 
thing that prohibited the Department from giving to it the kind of 
policy attention that it has been able to do. 

Now I speak with a little feeling in this, for I have been in my 
present position since approximately the 9th of January of this year, 
and I would estimate that I have spent one-third of my time since 
January until the present date on matters relating to policy aspects 
of the passport function, with no relationship whatsoever to the opera- 
tions of the Passport Office. 

The operations of the Passport Office are very competently and 
very capably handled by the Director of the Passport Office. But I 
have spent this time on such matters as we have been discussing 
earlier this morning, on policy implications of passport legislation, 
on such matters as the policy aspects of the area restrictions, which 
as you pointed out, Mr, Chairman, are a different matter but a mat- 
ter that has consumed a good deal of time—and incidentally not a 
little on some of the administrative liaison that is necessary to con- 
tinue the kind of support that the Department has given to the pass- 
port operation and that is continually required due to this ever- 
increasing volume of passport applications. 

We think, however, that we have been able to do what is necessary 
and, as I say, I think frankly that the record of all passport achieve- 
ments pretty well speaks for itself on this. 
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Senator Munpr. Now we have a fuller and more complete picture 
of how this progress was made in improving and modernizing the 
operations within the Passport Office. I think you and I are in com- 
plete agreement that these improvements were the result of a team 
effort, involving several elements of Government. ’ 

Now in my testimony yesterday which you have read and of which 
I am sure you have a copy I endeavored to list some of the advantages 
as I see them of title I. 

I think it would be helpful, and I certainly know that the commit- 
tee wants to act on the best possible array of evidence, if you would 
stipulate just what problems in your opinion, as you see it, the estab- 
lishment of the U.S. Passport Service within the Department of 
State would create, or develop, because we want to get both sides of 
the picture. 

You mentioned one I think in saying that it was going to be dan- 
gerous in establishing a legislative precedent that Congress might 
subsequently dip into other areas and try to establish. 

But let’s deal with it now not as a precedent-establishing move, 
but rather from the substantive standpoint, as to whether a Pass- 
port Service, so established and so placed in the Department of State 
by the provision of title I, would be good or bad and why ? 

“Mr. Hanes. Mr. Chairman, I have certain opinions on this sub- 
ject, but it also is a subject that affects various other areas of the 
Department, and if it were your pleasure, I would suggest that at 
this point perhaps Governor Dwinell might care to make a few 
remarks, in order that we could then proceed on this subject on the 
basis of both of our testimonies, since he is very intimately affected 
also. 

Senator Munpt. Before doing that maybe this would be also for the 
Governor, but if not for you. 

I think that the committee should have a job analysis of the Pass- 
port Service as you now have it set up in the State Department, and I 
presume that you have outlined on some job analysis sheets or some- 
thing the duties and responsibilities of the Passport Office as at pres- 
ent operated within the Department. 

That might not be something which you have but which the Govern- 
ment has, but I wanted to ask the question while you are still on the 
stand. 

Mr. Hanes. The Department has an organizational manual which 
does set forth all of these matters. 

Senator Gruentne. We would like to have a complete analysis of 
how the present setup functions. What is the course of a passport 
from the time an application is received until it’s processed? How 
many people handle it, and any other information which will enable 
the committee to appraise the effectiveness of the present system as 
against the proposal of this bill to change the system ¢ 

Senator Munpr. What the duties, responsibilities, functions, and so 
forth, of the Director are now vis-a-vis, what they would be if S. 2095 
were enacted, and then what problems would be created and what the 
adverse testimony is as to what problems would be created if title I 
were adopted? (See pp. 181, 182.) 

Mr. Hanes. Sir, if I might, I would suggest perhaps that we might 
hear from Governor Dwinell, and I do have some comments perhaps 
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that would be more pertinent to this, but which I also think might be 
more helpful to the committee after hearing his remarks. 

Senator GruENING. We will be very happy to hear Governor Dwi- 
nell at this time and hear you again later on whatever points you wish 
to testify. We expect to call on the Department of State again after 
this hearing, because we are by no means ready to conclude. 

We need a lot more information on other as pects of this legislation, 

Governor Dwinell, we will be very happy to hear from you. 


STATEMENT OF GOV. LANE DWINELL, ASSISTANT SECRETARY FOR 
ADMINISTRATION, DEPARTMENT OF STATE 


Mr. Dwrnetxt. Thank you, Mr. Chairman. I have with mea fairly 
brief prepared statement which, if it is agreeable to the committee, T 
would read at this time. 

If it is agreeable, I shall limit my remarks to the organizational pro- 
visions of 8. 2095. As you may know, I have only recently taken 
office as the Assistant Secretary of State for Administration. Among 
my responsibilities are those of developing, establishing, and revising 
the organizational structure and assignment of functions in the De- 
partment of State and the Foreign Service. 

In this connection, during the past several weeks I have carefully 
reviewed the question of the proper organization and location of the 
passport function. 

I have paid particular attention to the provisions of title I of §. 
2095, which would revise the organizational structure of the Depart- 
ment by establishing a semi- indepe ndent “Passport Service.” 

It seems to me that the provisions of title I would violate a uni- 
versally accepted tenet of sound management which, I believe, is 
equally applicable to private business and to government, whether 
Federal, State, or local. (See pp. 181, 182.) 

Namely, it is good practice to give authority and responsibility fora 
job to the head of an or ganization, to give his maximum freedom and 
flexibility in using the organization to get the job done, and to hold him 
firmly responsible for its success. 

Resthormors, as a result of my examination of the passport func- 
tion, I do not think the provisions of title 1 would improve the way in 
which the Passport Office is now operating. I shall elaborate on that 
in a moment. 

The Department is concerned about title I because it vests authority 
directly in subordinate oflicers of the Dep: irtment, authority that pre- 
sumably would not be available to the Secretary of State himself. 

My own experience as the chief executive of a State government 
has taught me that it is much more desirable to award board av- 
thority in a governmental organization to its principal officer and to 
allow him to de ‘legate this authority. 

[ understand that Congress itself generally follows this principle. 

It did so with respect to the Department of State in the act of May 
26, 1949. This act amended several Jaws affecting the organization 
of the Department of State in order to provide that authority pre- 
viously vested by statute in subordinate officers should be vested in- 
stead in the Secretary, together with the authority to delegate. 

The Department is also concerned about the provisions of title I 
which would remove the passport function from an operating level 
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within the Bureau of Security and Consular Affairs and which would 
apparently place it at, or even above, the Bureau level. 

Senator Munpr. On that point, Governor, may I ask you whether 
the State Department and/or you personally would still resist title 
| if it were clear that it were being placed at the bureau level, not 
above the bureau level 4 (Pate 

Mr. Dwrneut. I think, Senator, that has already been indicated by 
Mr. Hanes in his testimony, and I would concur in that. Certainly 
Senator, we are not in any sense minimizing the importance of the 
passport function, but to give it a bureau status or higher would not 
be commensurate with the size of the function itself. 

Senator Munpr. Do I understand that you would continue to re- 
sist title I if it were made clear that this were not above. the bureau 
level but was simply at the bureau level sir? 

Mr. DwiIneE.LL. Yes, sir. 

Senator Munpr. Do I understand your position to be then that the 
determining factor in your opinion as to whether this should be at the 
bureau level or not grows out of the size of a payroll or the personnel, 
the number of personnel involved rather than the importance of the 
function ? 

Mr. Dwinetzt. No, Senator. I think I have already tried to indi- 
cate in my statement that we consider this an operating function which 
under our organizational concept should have the equivalent of what 
we call office status, which is the status that the passport function has 
at the present time. 

Senator Munpr. I understand the criteria by which you arrive at 
that decision is because there are not enough people employed, that 
it should not have bureau status, or is it because you feel that the 
importance of the function is such that it should not have bureau 
status, or what is the reason specifically that you think it should 
have office status instead of bureau status ? 

Mr. Dwinexu. I don’t think you can give too categorical an answer 
to that question, Senator, because it is a combination of many factors. 
It isn’t solely the relative importance of the function. It isn’t solely 
the number of people involved. But as I point out in my statement, 
one of the problems that we have is delegating responsibility to an 
extent that the top officials of the Department are not overloaded with 
too many subsidiary functions which are reporting to them directly. 

To continue my statement, the Department is also concerned about 
the exact effect that this change would have on the organization of the 
Department, and there seems to be some lack of clarity after careful 
study of the bill as to just what effect this would have. 

Section 101 of the bill places the U.S. Passport Service under the 
“immediate jurisdiction of the Deputy Under Secretary of State for 
Administration,” apparently contradicting section 105 which specifies 
that “the Secretary (of State) shall administer the provisions of 
this act through the (U.S. Passport) Service.” 

Senator Munpr. Isn’t that the normal line of command, to fix the 
responsibility in the Secretary of State and it is then administered by 
a Deputy Under Secretary or by an Assistant Secretary or an Under 
Secretary instead of being administered directly by the man having 
ultimate responsibility ? ; 

Mr. Dwinenx. Yes, but it is proposed that this be done by statute, 
which would place this function in a particular slot in the organiza- 
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tional setup and would not give the Department any latitude or flexi. 
bility with respect to where the function might appear from time 
to time. 

Senator Munpr. In nonlegislative language I can tell you what 
title I proposes to do. It proposes to fix in the Secretary of State 
the responsibilities of the Passport Service, to be immediately super- 
vised, administered, and in the immediate jurisdiction of the Under 
Secretary of State for Administration. 

Maybe that isn’t clear to you but it was clear to me at the time we 
wrote it and it certainly could be made clear I am sure by some re- 
vision of the language or by legislative history or by committee report. 

Assuming that the ambiguity that you sense is there has been elim- 
inated, would you still be in opposition to it ? 

Mr. Dwine.u. Yes, as far as putting it in those terms and at that 
level of the organizational structure. 

What is clear is that the proposed change in the status of the Pass. 
oort Office would disrupt the Department’s chain of command, over- 
a with operational matters the principal policy making officers 
of the Department, and complicate the task of coordinating the work 
of the Passport Office with that of other offices of the Department 
engaged in serving the traveling American citizen abroad. 

Moreover, S. 2095 would enable the proposed U.S. Passport Service 
to provide on its own authority certain administrative facilities, 
thereby duplicating a service now provided to the entire Department 
by the Bureau of Administration, for which I am responsible. In 
my opinion, this would not promote efficiency or economy in the De- 
partment. 

As one of the officers responsible for general management and ad- 
ministration of the Department, I appreciate the keen interest dis- 
played by the Senate Committee on Government Operations in the 
activities of the Passport Office. 

I understand that the work of the committee and its staff director 
has greatly assisted the Department in its program to modernize and 
streamline the procedures of the Passport Office. 

Thus, the committee, during hearings on a similar bill in 1956, 
succeeded in bringing to the attention of the Department that it had 
not been sufficiently close to the Passport Office, and that it had not 
taken as much initiative as was necessary in identifying and solving 
the problems of the Passport Office, 

Accordingly the Assistant Secretary for Administration established 
a series of meetings with the Director of the Passport Office and others 
on the administrative and financial requirements of that Office. 

At those meetings the status of the Passport Office’s requests for 
personnel, financial and other housekeeping services from the admin- 
istrative units of the Department was reviewed, future problems were 
identified and plans developed for handling them. This procedure 
was successful. 

While formal meetings between my office and the Passport Office 
have not proved necessary in recent months, the Bureau of Admin- 
istration’s support of the passport function has continued unabated. 

There has been a striking improvement in the operations of the 
Passport Office, resulting from the able leadership provided by its 
Director and the effective support provided by the Department. 
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This improvement was reflected in the reduction of the average 
elapsed time from receipt of a passport application to the issuance 
of a passport. What took several weeks in fiscal year 1955 now takes 
less than a week. Fungo ; 

In the same period the number of passport applications received 
by the Department increased about 50 percent. 

“The proposed legislation would disrupt the Department’s general 
organization as well as its specific organization for consular activities. 
It would interfere with the Department’s established chain of com- 
mand. An action of this kind would be justified only if the passport 
operation were encountering serious difficulty and providing poor 
service. This is decidedly not the case. 

The efficiency which the Passport Office has achieved under the direc- 
tion of Miss Knight is outstanding. Its overall performance is a 
matter of great pride to the Department. 

We do not believe that there is any need for legislation altering 
the status of the Passport Office or giving it extraordinary powers and 
authority. 

For these reasons the Department must oppose the provisions of 
title I of S. 2095. The Secretary of State has authorized me to say 
that in his opinion enactment of title I of this bill would not be in 
the public interest. 

Senator Munpr. Am I wrong in my belief that the Bureau of 
Security and Consular Affairs and its status was established by 
legislative action which might be considered precedent for what we 
propose now ? 

Mr. Dwinetx. That is correct, that the Bureau of Security and 
Consular Affairs was established by legislation. 

We do not feel that a precedent which is not in our opinion a good 
precedent should be taken as a precedent for further action of that 
sort. 

Senator Munpr. At least it would remove from the proposal of 
S. 2095 that it is an initiating precedent. It would be at worst a 
second step in the direction of precedents which have been established 
previously ; is that right? 

Mr. Dwrne tv. It is quite true, sir, that there was legislation which 
established that particular Bureau. 

Senator Munpr. Does the Bureau of the Budget have any opinion 
on that ? 

Mr. Dwrnett. I have no knowledge of what the attitude of the 
Bureau of the Budget is in that respect. 

Senator Gruenine. The Bureau of the Budget testified on this 
question yesterday. 

Mr. Dwinetx. I understood that they were to have testimony avail- 
able to this committee. 

Senator Gruenine. Governor Dwinell, or Mr. Hanes, whoever pre- 
fers may answer this question: In view of the fact that there is some 
question on the part of the State Department as to the desirability of 
the legislation creating this agency, have you any recommendations 
as to proposed changes ? 

We are going to go into the question of changing of the status of the 
Passport Office which the State Department feels is undesirable. 

Is there another change, are there other changes that you would 
prefer rather than the status quo? 
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Mr. Hanes. Are you referring, sir, to the organizational status of 
the Passport Office ¢ 

Senator Gruentne. Yes. The Bureau of Security, that legislation 
which was passed creating the present setup. 

Mr. Hanes. Well, the Dep: urtment shares the feeling which I believe 
the Bureau of the Budget t and the administration has that the prece- 
dent which Senator Mundt directly referred to in setting up the 
Bureau of Security and Consular Affairs and establishing in it two 
offices, the Passport Office and the Visa Office, is an undesir: -able prece- 
dent. We actually think that that portion of that act should be 
repealed and the authority returned to the Secretary of State. 

Now if you ask is his a pressing matter, it is not a pressing matter 
because if the authority were returned to the Secretary of State, he 
would not at the present time wish to make use of it to change ‘the 
existing organization. 

But we do feel that that is a bad precedent that exists that ought to 
be removed. 

Senator GrueninG. But apart from the fact that you think the 
precedent in the case of previous legislation was undesirable, and you 
think this precedent is now undesirable, do you see any substantive 
changes that should be made ? 

While we are discussing changes in the Passport Office, we want to 

discuss all potential changes. Would the Department like to see some 
asian other than those, other than the status quo maintenance or 
those: proposed by Senator Mundt? 

If there are such we would certainly like to have them presented to 
the committee. 

Mr. Hanes. As far as organization goes, as I said, we honestly feel 
that the present operation of the passport function is an excellent 
operation. 

We think that it is operating well. We think that the relationships 
that it has with the Bureau of Security and Consular Affairs, and with 
other areas in the Department, and that we have with the administra- 
tive area—the support it is getting, are all good; and from an organ- 
izational point we have no suggestions of this sort. 

Now I had earlier said to Senator Mundt that we have no strong 
feelings about nomenclature, as long as nomenclature has no meaning 
beyond the face of it. There may be a desirability of identifying this 
important public service in some manner of this sort. 

That is a very different thing in our opinion from the arbitrary 
placing of a nonpolicymaking unit at what 1s, in our organization, and 
according to our setup, a policy level. 

The organization of the Dep: urtment in this sense is designed so that 
the Secretary may exercise effective policy control over all of the units 
of the Department. 

Senator Munpr. You are familiar then with the letter of July 27 
written by the Bureau of the Budget to the chairman of our committee 
dealing with the Bureau of See urity and Consular Affairs, the statute 
establishing it, advocating its repeal and the establishment of the 
Bureau of Security and Consular Affairs, the Passport Office and the 
Visa Office, and to transfer all those functions of the Passport Office 
and the Visa Office and the Bureau of Security and Consular A ffairs 
to the Secretary of State ? 

Mr. Hanes. Yes, sir. 
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Senator Munpr. As I understand it, you are in concurrence with 
the Bureau of the Budget in that rec ommendation ? 

Mr. Hanes. Yes, sir. 

Senator Munpr. So that to that extent you would favor an organ- 
izational change which would have to be implemented, I suppose, by 
legislation 

“Mr. Hanes. If I may be a little more precise—as I said to the chair- 
man—in concurring with that, we do not suggest that the Secretary 
would intend to m: ake any actual change in his organization. 

But we do feel that this limitation on him that he cannot make : any 
is undesirable and we, therefore, certainly concur with such a repeal. 

Senator Munpr. Will you amplify or define for me—I am not sure 
what is meant by these two lines— 
and to transfer all functions of the Passport Office and the Visa Office in the 
Bureau of Security and Consular Affairs to the Secretary of State. 

What change would that represent? That is added after the repeal. 
After you repeal the section, then you make this transfer. I wonder 
what is involved in that ? 

Mr. Hanes. Do you mean in nontechnical and practical terms? 

Senator Munpr. So that I can understand it. 

Mr. Hanes. What is meant, and as I say, you are quoting from a 
Bureau of the Budget letter, which we didn’t write. We support the 
general feeling, but I can speak only to what we feel, what the Secre- 
tary feels. 

Senator Munpr. As I understand it, the Bureau of the Budget rec- 
ommends two things. One is that we repeal the statutory provisions 
which you say establish a precedent and which are not good because 
the tendency is to put Congress into administrative policy. That is 
one recommendation. 

Then, if I understand the recommendation correctly, they add this: 


And to transfer— 


I presume that is not by statute, that is by recommendation of the State 
Department. 

And to transfer all functions of the Passport Office and the Visa Office in the 
Bureau of Security and Consular Affairs— 

That is where they are now— 
to the Secretary of State. 

Mr. Hanes. I had not understood your question, sir. While I don’t 
like to speak for another agency, in this case I have had enough conver- 
sations with the Bureau representatives that I think I can speak with 
assurance, and I know I can speak as to the Secretary of State’s feelings 
about this. 

That is a technical terminology meaning that all functions delegated 
to any subordinate office ought to reside in the Secretary of State 
to be rede legated as he sees fit. 

Now it is not meant to be, I am quite confident, a recommendation 
by the Bureau of the Budget that the functions of the Passport Office 
be removed from the Bureau of Security and Consular Affairs and 
placed directly under the Secretary. 

The Immigration and Nationality Act did make certain specific dele- 
gations to the Burean and to the two offices: and, therefore, in repeal- 
ing it, all of those have to be first returned to the Secretary of State. 
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As far as I am aware, the Bureau of the Budget is making not the 
slightest recommendation in this regard that the Passport Office 
should be placed directly under the Secretary of State; and, indeed, 
I would feel fairly secure in saying they did not mean that and I know 
that the Secretary of State would not approve such a recommendation, 

Senator Munpr. Standing on its own, I think you will agree that 
it is unclear and subject to one of two interpretations, and I quite 
concede that it could be interpreted as you have suggested, but it could 
also be interpreted as meaning that they are recommending what our 
title I recommends—something that would elevate the status of the 
Passport Office somewhat. Because they did not, as I understand 
it—and you correct me if I am wrong, as I am dealing with something 
that is in your citadel of control—recommend the transfer of some 
other functions in your Bureau, such as the Office of Munitions 
Control and the Office of Special Consulor Services, but only the 
Passport Office and the Visa Office. 

Mr. Hanes. Yes, but only two that were placed there by the original 
legislation. 

Senator Munpr. That did not list those as being transferrable at 
their recommendations to the Secretary of State and I was curious as 
to why they picked out these two, which are the same two we are deal- 
ing with in this legislation ? 

Mr. Hanss. No, sir, the reason for that is that the original legisla- 
tion identified only two offices to be placed under the Bureau. Going 
back to the Immigration and Nationality Act, it says, and this is not 
a direct but a substantive quote: “There shall be a Bureau of Security 
and Consular Affairs. It shall have in it a Visa Office and a Passport 
Office and such other functions as the Secretary may choose to put 
there.” 

Now the Secretary has since placed four other offices in there as 
well. But the only two that were placed there by statute were the 
Visa Office and the Passport Office, and therefore it is for this reason 
that they were picked out. 

Now, I agree from your reading there is this element of confusion. 

Senator Munpr. Yes, and very frankly I should have asked this 
question of the man who testified for the Bureau of the Budget. 

I thought this was all included in this repeal, but I notice it is not. 
They have this conjunctive in there which is misleading. They say, 
after repealing it they then make the transfer, and so, perhaps, if 
the Bureau of the Budget comes back again they can testify and 
undoubtedly will confirm what you have said. 

Mr. Hanes. Sir, if it would be helpful, I would be glad to try and 
contact the Bureau of the Budget to see if they can make a classifica- 
tion on this point. (See letter dated October 14, 1959, p. 179.) 

Senator Munpr. I think that if they can straighten out the am- 
biguity they ought to. 

Senator Gruenrne. Gentlemen, it is now 10 minutes past 1 and 
some of you may be hungry. We will recess until next Tuesday at 
10 o’clock, and we will hear some of the other witnesses who are sched- 
uled, and we would like to have representatives of the Department 
present if that is possible. 

Mr. Hanes, I understand you have some very important responsibili- 
ties coming up. 
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Mr. Hanes. Senator, it is true that one of the responsibilities that 
was not placed in my Bureau by the statute that Senator Mundt re- 
ferred to, but that has been put there by the Secretary of State, in- 
volves the responsibilities for the protection of the visitor that we are 
shortly going to have. This is occupying a certain amount of my 


time. , 4 

Senator GRuENING. Will that prevent your being here on Tuesday ? 

Mr. Hanes. That will not prevent my being here on Tuesday, sir. 
I will look forward to that. 

Senator GruENING. We will then take up some of these questions. 
Any other witnesses we haven’t been able to hear we will be glad 
to hear on Tuesday. 

(A communication from Mr. John W. Hanes, Jr., dated Oct. 14, 
1959, covering questions asked during testimony just concluded, is as 
follows :) 

DEPARTMENT OF STATE, 
October 14, 1959. 
Hon. ERNEST GRUENING, 
Chairman, Special Subcommittee on S. 2095, Government Operations Committee, 
U.S. Senate. 

DEAR SENATOR GRUENING: During my testimony on August 27, 1959, before your 
special subcommittee on S. 2095, I agreed to furnish additional information on 
a number of points. My letter to you of August 28, 1959, forwarded a statement 
on the dangers involved in the travel of Communist activists, together with case 
illustrations. 

You requested a legal memorandum setting forth illustrative governmental 
restrictions in the area of freedom of speech and freedom of the press. En- 
closure No. 1 is an informal listing of certain governmental restrictions upon 
first amendment freedoms which have been sustained by the Supreme Court. 

Both you and Senator Mundt desired a statement on how the Passport Office 
presently fits into the organization structure of the Department, together with 
comments as to how this structure would be affected by title I of 8S. 2095. En- 
closure No. 2 outlines the organizational location of the Passport Office and ex- 
plains the effect of S. 2095 thereon. 

The Director of the Passport Office advises me that she is furnishing directly to 
the subcommittee staff a description of the processing of a passport application. 

You asked me for a breakdown of the figures I cited as to applicants tenta- 
tively denied passports under our Communist regulations prior to their invali- 
dation by the Supreme Court. I note that in my testimony I referred to 51 cases 
which were “tentatively denied during 1956 and 1957.” In checking our records, 
I find that the figure “51” actually refers to the sum of the tentative refusal 
cases (20) and the tentative withdrawal cases (31) during calendar year 
1957. The sum of the tentative refusal cases for calendar years 1956 
and 1957 should have been 37. The sum of the tentative withdrawal cases 
during calendar years 1956 and 1957 would be 53. The sum of both the 
tentative refusal and tentative withdrawal cases during calendar years 1956 
and 1957 would be 90. These figures are set forth in tabular form in en- 
closure No. 3, which also brings the figures up to the date of the Supreme Court 
decision in the Kent-Briehl and Dayton cases, June 16, 1958. 

In addition, as I also pointed out elsewhere in my testimony, the Department 
suspended the processing of cases of individuals who refused to furnish a sworn 
statement with regard to membership in the Communist Party. The Depart- 
ment Suspended processing in about 100 cases per calendar year for the period 
covered by enclosure 3. 

In my August 27 testimony in response to questions by Senator Mundt I ex- 
pressed my understanding of the last sentence of the Bureau of the Budget’s 
letter of July 27, 1959, to Chairman McClellan on S. 2095. I have consulted the 
Bureau of the Budget on this matter and am advised that my understanding is 
correct and their position is not to be construed as a recommendation concern- 
ing the organizational location of the Passport Office within the Department of 
State, but only as a recommendation that the Secretary's authority over the 
component parts of his Department should be complete. 
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If I can be of further assistance to you and your subcommittee do not hesitate 
to call on me. 
Sincerely yours, 
JOHN W. HANgs, Jr, 


Enclosures: (1) Memorandum: Governmental restrictions upon first amend. 
ment freedoms. 2) Memorandum: Organizational location of the Passport Of. 
fice. (3) Memorandum: Tentative denial of passport facilities under section 
51.135 of the passport regulations. 


[Enclosure No. 1] 


MEMORANDUM: GOVERNMENTAL RESTRICTIONS UPON First AMENDMENT 
FREEDOMS 


“Civil liberties, as guaranteed by the Constitution, imply the existence of an 
organized society maintaining public order without which liberty itself would 
be lost in the excesses of unrestrained abuses.”—Chief Justice Hughes in Cog y, 
New Hampshire, 312 U.S. 569, 574 (1941). 

“Overthrow of the Government by force and violence is certainly a substantia] 
enough interest for the Government to limit speech. Indeed, this is the ultimate 
value of any society, for if a society cannot protect its very structure from armed 
internal attack, it must follow that no subordinate value can be protected,’— 
Chief Justice Vinson in Dennis v. United States, 341 U.S. 494, 509 (1950). 

In Kent v. Dulles, 357 U.S. 116 (1958), the Supreme Court held that the right 
to exit from the United States is a part of the liberty of which a citizen cannot 
be deprived without due process of law guaranteed by the fifth amendment. 
The Court further held that the action of the Secretary of State in withholding 
passports to petitioners on the ground of their alleged associations and beliefs 
was not authorized by congressional enactment, and, consequently, such action 
was invalid. 

There exists a wide variety of cases in which the Supreme Court has sustained 
both Federal and State statutory restrictions upon liberties protected by the 
Bill of Rights in the face of constitutional attack thereupon. These cases give 
meaning to the words of Chief Justice Hughes and Vinson, quoted above, and 
provide analogies to the permissibility of the limited restrictions proposed by 
the Department of State upon the constitutional right to exit. The cases in 
which restrictions upon the first amendment freedoms of speech and press have 
been upheld are particularly numerous. There follows in chronological order a 
very brief identification of some of the more significant of these cases. 


Schenck v. United States (249 U.S. 47 (1919) ) 


Defendant was convicted of a conspiracy to cause and attempt to cause insubor- 
dination in the Armed Forces of the United States and obstruction of the recruit- 
ing and enlistment service of the United States during World War I, acts made 
criminal by the Espionage Act of 1917. Held: the conviction is sustained. The 
limitations upon freedom of speech contained in the Espionage Act, viewed in the 
light of the necessities of the international situation, are not so onerous as to 
violate the first amendment. Freedom of speech is not absolutely protected but 
may be restricted ‘where given speech constitutes a clear and present danger of 
creating a substantive evil which Congress has a right to prevent. 

Gitlow v. New York (268 U.S. 652 (1925) ) 

Defendant was convicted of the crime of criminal anarchy under sections 
160 and 161 of the New York Penal Law as a consequence of his speeches and 
writings on behalf of the Left Wing Section of the Socialist Party. Held: the 
conviction is sustained. While the criminal anarchy statute limits freedom 
of speech and freedom of the press, these limitations are permissible because it 
is reasonable for a State to protect itself against violent overthrow. 


Cox v. New Hampshire (312 U.S. 569 (1941) ) 

Appellants were convicted of violating a New Hampshire statute prohibiting 
public discussions and meetings upon public grounds without the obtaining of 
a special town license therefor. Held: the convictions are sustained. The re 
quirement of a prior license is not an unwarranted abridgment of the rights of 
free speech and assembly. 
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Giboney Vv. Empire Storage & Ice Co. (336 U.S. 490 (1949) ) 

Appellants, officers, and members of an ice peddlers union, were enjoined 
from peacefully picketing appellee’s place of business, pursuant to a Missouri 
anti-trade-restraint law. The aim of the picketing was to induce appellee not 
to sell ice to nonunion peddlers. Held: the injunction is not invalid. Peaceful 
picketing, although constitutionally protected as free speech, may be made 
criminal where its purpose is to achieve an economic result prohibited by a 
State acting properly within its police power to limit industrial activities. 
American Communications Association, C.1.0. v. Douds (339 U.S. 382 (1950)) 

In two cases appellants attacked the constitutionality of section 9(h) of the 
Taft-Hartley Act which denied the benefits of certain provisions of the National 
Labor Relations Act to a labor organization the officers of which did not file 
non-Communist affdavits with the National Labor Relations Board. Held: the 
pelief identified in the oath set forth in section 9(h) is a belief in the objective 
of overthrow by force of the U.S. Government. The sole effect of the statute 
upon one who holds such beliefs is that he may be forced to relinquish his 
position as a union leader. Thus construed, section 9(h) does not unduly in- 
fringe first amendment freedoms. 

Dennis v. United States (341 U.S. 494 (1951) ) 

Petitioners, organizers of the Communist Party, U.S.A., were convicted of 
violating certain provisions of sections 2 and 3 of the Smith Act which made 
criminal the knowing advocacy of the overthrow or destruction of the U.S. Gov- 
ernment by force or violence and the organizing of any group which engaged in 
such advocacy. Held: the convictions are sustained. Such restraints upon 
freedom of speech as are authorized by the Smith Act are not an invalid limi- 
tation of that freedom under a modified clear-and-present-danger test. 


Beauharnais v. Illinois (343 U.S. 250 (1952) ) 

Petitioner was convicted of violating an Illinois criminal libel law prohibiting 
the manufacture and sale of materials portraying any class of citizens as de- 
praved, criminal, unchaste, or lacking in virtue and thus exposing such class to 
contempt. Held: the conviction for distribution of anti-Negro leaflets is sus- 
tained. There is no constitutional protection to be accorded to libelous utter- 
ances. Neither freedom of speech nor freedom of press is absolute. 

Roth v. United States (354 U.S. 476 (1957) ) 

Defendant was convicted of violating 18 U.S.C. 1461 making punishable the 
mailing of material which is “obscene, lewd, lascivious, or filthy * * *.” Held: 
the conviction for mailing obscene printed material is sustained. The guaran- 
tees of freedom of speech and press do not encompass obscene utterances. 
Barenblatt v. United States (360 U.S. 109 (1959) ) 

Defendant was convicted of contempt of Congress under 2 U.S.C. 192 for 
refusing to answer questions concerning Communist Party membership put to 
him by a subcommittee of the House Committee on Un-American Activities 
investigating Communist infiltration in the field of education. Held: the con- 
viction is sustained. While rights guaranteed by the first amendment in certain 
circumstances protect an individual from being compelled to discloss his asso- 
ciational relationships, the power of Congress to investigate preparatory to 
legislating, especially in the field of communism, may require that this protection 
cease in given cases. 

[Enclosure No. 2] 


MEMORANDUM: ORGANIZATIONAL LOCATION OF THE PASSPORT OFFICE 


The present location of the passport issuance and related functions in the 
Passport Office, an operating unit within the Bureau of Security and Consular 
Affairs, conforms to the pattern of organization within the Department of State. 

The principal units of the Department are the bureaus responsible for a geo- 
graphic region (e.g., Europe, Africa, the Far East) or a functional activity 
(e.g., consular affairs, economic affairs, cultural affairs) and headed by officials 
with policymaking rank and responsibilities. Within the bureaus, the main 
subordinate organizations are known as offices. Such offices as the Passport Office 
or the Office of Eastern European Affairs conduct the day-to-day operations of 
specific segments of a functional activity or geographic region. 
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The primary responsibility of the Passport Office is to issue passports to 
American citizens who wish to travel abroad. The Passport Office controls the 
issuance of passports on the basis of laws, regulations, court decisions, ang 
precedents defining this authority, and it coordinates and directs the domestic 
passport field offices which receive applications for passports from Americay 
citizens. The Passport Office also adjudicates questions relating to the nation. 
ality and citizenship of applicants for passports or bearers of such documents, 

All the consular functions of the Department—passports, visas, protection ang 
welfare, etc.—are grouped within the Bureau of Security and Consular Affairs 
This organization of the consular function within the Department of State enables 
the Administrator of the Bureau of Security and Consular Affairs to provide 
technical and substantive direction to the entire consular program of the Foreign 
Service abroad and to the related consular work of the Department. 

In addition, the present organization of consular functions in the Department 
permits Foreign Service officers performing consular activities at posts abroad 
to obtain guidance on all of their consular responsibilities from one bureau of 
the Department—the Bureau of Security and Consular Affairs. At many posts 
the same officer may perform passport, visa, and protection and welfare functions, 
To a considerable extent, these functions are interrelated. 

Title I of S. 2095 establishes a “U.S. Passport Service” under the immediate 
jurisdiction of the Deputy Under Secretary for Administration. The Depart- 
ment’s present organizational structure places bureaus such as the Bureau of 
Security and Consular Affairs or the Bureau of Administration and staff units 
such as the Foreign Service Inspection Corps or the Director General of the 
Foreign Service under the immediate jurisdiction of the Deputy Under Secretary 
for Administration. A staff arrangement is patently unsuitable for the passport 
function, a large operational program. 

The Department would therefore have the choice of establishing the “U.S, 
Passport Service” as a bureau or of revising its pattern of organization. The 
establishment of the passport function as a bureau would be inappropriate and 
would result in inflation of the entire organizational structure of the Department, 

If title I were enacted, the passport function would be removed from the juris. 
diction of the Bureau of Security and Consular Affairs. As a consequence, the 
Administrator of the Bureau could no longer coordinate the passport function 
with other consular functions within his Bureau. The consular program of the 
Department of State would be fragmented. Moreover, the task of coordinating 
the passport function would seem to fall upon the Deputy Under Secretary for 
Administration, thereby overburdening with operational matters one of the 
principal policymaking officers of the Department. 
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{Enclosure No. 3] 


Memorandum: Tentative denial of passport facilities under sec. 51.135 of the 
passport regulations 








Calendar year Tentative | Tentative 

refusals withdrawals 

: Ear 
a SOE a atc acre aaa | 17 1 (8)| 22 (3) 
1957 -s ees aces : 5 . aes wedded 20 (10) 31 (9) 
1958 (until June 16)_...----- : Pees 4a ; béun ao daeebenhats 5 (5) 2 (2) 
a Ser ee Sn ciaanie awe meee 42 (23) 55 (14) 

Grand total. _- ; > a 97 (37) 








| Figure in parentheses represents the number who were accorded passport facilities following the Kent- 
Briehl decision of June 16, 1958. 

Note.—Prior to the Supreme Court decision, 22 of the enumeration above were favorably adjudicated 
and passports were issued or returned as the case might be. 
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Senator Grvenrinc. I want to introduce at this time a letter from 
the Treasury Department commenting on this bill and a statement 
by Lee R. Pennington, assistant director, National Americanism Com. 
mission of the American Legion on this bill. 

(The letter and the statement follow :) 

TREASURY DEPARTMENT’, 
Washington, July 23, 1959. 
Hon. JoHN L. MCCLELLAN, 
Chairman, Committee on Government Operations, 
U.S. Senate, Washington, D.C. 

My Dear Mr. CHAIRMAN: Reference is made to the request of your committee 
for the views of the Treasury Department regarding S. 2095, a bill to establish 
a U.S. Passport Service within the Department of State, and for other purposes, 

The proposed legislation would establish the U.S. Passport Service as an ageney 
within the Department of State, transferring to it all of the functions, powers, 
duties, and authority of the presently existing Passport Office of the Bureau of 
Security and Consular Affairs in the Department of State. 

The primary interest of the Treasury Department is limited to sections 204 
and 205 of the bill whereby refunds of passport fees are to be made by the Treas. 
ury Department. Under the presently existing law (22 U.S.C, 214a, 216), these 
refunds are authorized to be made by the Department of State, and the money 
for such purposes is authorized to be appropriated. The Treasury Department 
is of the opinion that the present method by which refunds of passport fees ary 
made should be continued and set forth in sections 204 and 205 of the bill.  Pay- 
ments of the refunds would be made through the disbursing facilities of the 
Treasury in accordance with existing laws and procedures. Accordingly, it is 
suggested that these sections of the bill be revised to rend as follows: 

“Sec. 204. Whenever a fee is erroneously charged and paid for the issuance 
of a passport to a person who is exempt from the payment of such a fee by sec 
tion 208 of this Act, the Department of State is authorized to refund to the 
person who paid such fee the amount thereof, and the money for that purpose 
is authorized to be appropriated. 

“Spec. 205. Whenever the appropriate officer within the United States of any 
foreign country refuses to visa a passport issued by the United States and there 
is a request in writing accompanied by return of the unused passport within 
6 months from the date of issue, the Department of State is authorized to 
refund to the person to whom the passport was issued the fee of $9, and the 
money for that purpose is authorized to be appropriated.” 

Such other features as are covered by S, 2095 are not of primary interest to 
the Treasury, and the Department has no comments to make regarding their 
general merit. 

The Department has been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 

Very truly yours, 
(Signed) LAURENCE B. Roppins, 
Acting Secretary of the Treasury, 


STATEMENT OF LEE R. PENNINGTON, ASSISTANT DirEcTOR, NATIONAL AMERICANISM 
COMMISSION OF THE AMERICAN LEGION 


Mr. Chairman and members of the subcommittee, since its birth some 40 years 
azo, the American Legion has vigorously fought the international Communist 
conspiracy which seeks ultimately to enslave the world. We are, therefore, very 
much interested in 8.2095, especially section 802(a) (5), which has for its pur- 
pose the denial of passports to persons knowingly engaged in activities intended 
to further the international Communist movement. 

The American Legion supports such legislation and we would like to briefly 
point out what we feel are compelling reasons for its enactment. 

1. The President’s statement before a joint session of the Congress on January 
9, 1958, warns “what makes the Soviet threat unique in history is its all-inelusive- 
ness. Every human activity is pressed into service as a weapon of expansion. 
Trade, economic development, military power, arts, science, education, the whole 
world of ideas—all harnessed to this same chariot of expansion. The Soviets 
are, in short, waging total cold war.” 
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2. With that warning from a source fully acquainted with both the internal 
and international pictures, it is difficult to envision the U.S. Supreme Court 
just 5 months later ruling in effect that the executive branch of the Federal 
Government had no legislative authority to deny passports to Soviet agents and 
other subversives residing in the United States. Consequently, since the High 
Court’s decision in the Rockwell Kent and Waiter Briehl cases on June 16, 1958, 
our Government has had no alternative but to reluctantly issue passports to 
hundreds of known Communists and Supporters of the international Soviet 
conspiracy. sie 

3. The Secretary of State turned down passport applications of Kent and 
Briehl on the grounds that they were Communists and that they had constant 
and prolonged adherence to the Communist Party line. The Supreme Court 
reversed two lower Federal courts and held that since statutes provided that 
itis unlawful for a citizen to enter or leave the United States without a valid 
passport, the Secretary of State did not have authority to promulgate regula- 
tions denying passports to Communists or to persons whom evidence showed 
were going abroad to further Communist causes, or regulations demanding non- 
Communist affidavits from citizens applying for passports. Three [Supreme 
Court] Justices dissented in all regards, stating that the Secretary of State’s 
passport power permitted the regulations in question. , 

4. Roderic L. O’Connor, Administrator of the Bureau of Security and Consular 
Affairs of the Department of State, in a speech before the Veterans of Foreign 
Wars in Washington, D.C., on November 8, 1958, declared : “In our view, control 
over the issuance of passports has been an important part of our defenses against 
indirect Communist aggression. Under the law today, that part of our defense 
against Communist subversion no longer exists. Your Government is today 
powerless to deny passports to known Communists who are Zoing abroad fer 
the purpose of assisting and Supporting the international Communist con- 
spiracy * * *. As a result of * * * [the Aent] decision. the State Department 
has received as of early this week 596 (702 as of December 15, 1958) applica- 
tions for passports from persons who have records of activity in support of the 
international Communist movement. Before the Supreme Court’s decision many 
of those persons had been refused passports or had abandoned their applications 
when asked to identify themselves as Communists,” 

The Government official said “since the [Kent] decision, these persons have 
moved promptly to take advantage of the breach in our defenses. They are get- 
ting their passports while the getting is good.” O’Connor stated the Department 
of State believes “that this is a dangerous situation and one which needs to be 
cured promptly. It can be cured by legislation giving to the State Department 
authority to deny passports to Communist supporters. The Department sought 
to obtain such legislation in the last session of Congress. Although the House 
passed a bill, the Senate failed to act * * * we hope to obtain such legislation in 
the next [86th]Congress.” In his concluding remark, O’Connor reiterated the 
seriousness of the situation by emphasizing that “until such legislation is 
passed, your Government remains helpless to prevent American Communists from 
traveling abroad to conspire against our national interest, and in some cases 
even against our national security.” 

5. The aforementioned Roderic O’Connor appeared at the December hearing 
of the Senate subcommittee and testified in detail regarding certain Statements 
contained in his November 1958 speech. During the course of his testimony and 
on a subsequent occasion, O’Connor furnished the subcommittee a total of 702 
hames of individuals who applied for passports subsequent to the Kent ruling. 
The State Department official identified those persons as having supported the 
“international Communist movement.” He also declared these individuals “are 
soldiers in the cold war— but they are the soldiers of the enemy. They are just 
as clearly the enemy as were the troops abroad that shot at you and me in 
World War TT. They are going abroad under instructions to render service to 
the Communist conspiracy.” At the time of O'% ‘onnors’ testimony, 642 of the 
702 applicants had been furnished passports by the Department of State. Of 
these 702 persons, the names of 30 were made public. 

6. FBI Director J. Edgar Hoover, in a Statement appearing in the Detroit 
Free Press of March 3, 1959, said: “In recent months many leading Communists 
have been able to travel to the Soviet Union because of the easing of restrictions 
In the issuance of American passports.” The 21st Congress of the Communist 
Party of the Soviet Union was held in Moscow on January 27 to February 5, 
1959, and Mr. Hoover said that the attendance of two leading American Com- 











186 PASSPORT REORGANIZATION ACT OF 1959 


munists at this Congress in an official capacity is indicative of the close affilig. 
tion which presently exists between Moscow and the Communist Party, U.S$.4 
Their presence in Russia, along with the other Communists (previously men- 
tioned) is a harbinger of things to come; namely, an increasing number of Amer. 
ican Communists who will be visiting Russia and other Communist countries, 

Viewing the passport situation as a matter of extreme urgency, the American 
Legion recently went on record in support of remedial legislation to curb this 
dangerous and unrestricted use of passports by subversive elements. At its 1958 
national convention and again at the meeting of its national executive committee, 
last spring, the American Legion approved of “corrective legislation by our 
National Congress which will permit the executive branch of the Government to 
control and regulate the issuance of passports.” 

In closing, we would like to express the appreciation of the American Legion 
to you Mr. Chairman and all the members of the committee for your courtesy jn 
affording us an opportunity to present our views on this most important legisla. 
tion. Again, we urge you to give it favorable consideration. 


(Whereupon, at 1:10 p.m. the hearing was recessed, to reconvene at 
10 a.m, Tuesday, September 1, 1959.) 
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TUESDAY, SEPTEMBER 1, 1959 


U.S. SENATE, 
SpeciAL SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 


The special sube ‘committee met, pursuant to recess, at 10:07 a.m. in 
room 3302, New Senate Office Building, Senator Ernest Gruening 
(chairman of the subcommittee) presiding. 

Present : Senators Gruening and Mundt. 

Also present : Walter L. Reynolds, chief clerk and staff director; 
Ann M. Grickis, assistant chief clerk; and W. E. O’Brien, profes- 
sional staff member. 

Senator GrueNinG. The meeting will please come to order. 

We have as our first witness today Representative Charles O. 
Porter, of Oregon. 

Representative Porter, will you please come forward and take a 
seat. You have a prepared statement and I would appreciate your 
reading it, if you will, and then let us ask you some questions. 


STATEMENT OF HON. CHARLES 0. PORTER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OREGON 


Mr. Porrer. Thank you, Mr. Chairman. It is a pleasure to be 
here. 

It is my opinion that the Secretary of State does not have and 
should not be given powers to prevent an American citizen, Member 
of Congress or not, from visiting any country in the world. Unless 
we are ‘actually at. war, American citizens should be freely allowed 
U.S. permission to visit all countries. A passport should be only 
an identification. Its issuance should be an almost entirely clerical 
act, not a question of executive discretion to be decided in terms of 
foreign policy considerations. 

Some of the legislation under consideration by this committee was 
requested of the Congress by the President of the United States on 
July 7, 1958, to authorize the Secret: iry of State to refuse passports 
for travel in designated countries or areas. From the Executive's 
point of view there may seem to be advantages to this, but, in my 
opinion and as in the case of many other restrictions on freedom, the 
disadvantages are far greater. 

Four alleged advantages are set forth in a letter dated July 2, 1959. 
which. I received from Assistant Secretary of State William B. 
Macomber, Jr. 
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The first advantage listed had to do with the emergency declared jp 
1950 and which is still in effect. This means there is a state of up. 
resolved conflict between Communist China and the United States, 
I fail to see how restricting travel by U.S. citizens assists Us in resoly. 
ing this cold-war type of conflict in our favor. On the other hand ] 
can conceive of improved relations resulting from such visits. Hoy. 
ever, the State Department itself had granted permission to 41 US. 
journalists to travel in China. This seems to recognize the fact that 
the cold war is best fought through an increase of information and 
understanding. Our motives are good. We plan no aggressions, 
We truly want peace, freedom, and improved living conditions for 
the people of the world. To ban travel is to cut off effective personal 
communication. This lessens the opportunities for the understanding 
which must be the basis for any real peace. 

Second, it is alleged that the United States can’t provide “the cus. 
tomary protection” in these areas, the governments of which we don't 
recognize. There are many risks a U.S. citizen still takes without 
the aid of the protective arm of his Government. A citizen going to 
the Dominican Republic, for example takes the usual risks in a 
police state of becoming a casualty, something which our diplomatic 
representatives there can neither prevent nor mend nor readily punish, 
Al that the State Department should do in such circumstances is make 
certain that the citizen contemplating a trip to a police state under- 
stands the risks he faces. 

Third, in the case of China, such restrictions are supposed to pun- 
ish, or at least indicate our disapproval of, the Chinese Communist 
Government for maltreating and holding as hostages our citizens, 
This is on the erroneous assumption that our refusing permission to 
our citizens to visit China hurts or at least demeans them more than it 
handicaps us in seeking both peace and facts. I feel that we would 
sec'ire the release of the five remaining U.S. prisoners far sooner if we 
permitted wider interpersonal communications between our country 
and Communist China. 

Fourth, the State Department refers to what it terms an “important 
factor,” the effort of the Communist Chinese to utilize trade and eul- 
tural contacts to promote political objectives hostile to our interests. 
We can hardly hope to win the cold war if we refuse to join battle on 
the trade, cultural, and other fronts. Indeed, with respect to the 
Soviet Union, by far our major opponent, we carry on, amid almost 
universal applause, an extensive program of visitor exchanges. The 
President’s recent decision to trade visits with Khrushchev is a dra- 
matic affirmation of the President’s belief that such contacts ean aid 
the cause of peace. 

We cannot rely on increased communication alone to guarantee 
peace. It iseven more clear that the willful ignorance of or any variety 
of iron curtains makes war more probable. 

Every American citizen who travels abroad is an ambassador. Most 
are good ones. Some are not. All learn things which they bring back 
to be evaluated. Enemy stereotypes are blurred by facts and obliter- 
ated by understanding. 

The peoples of the world don’t want war. If informed, they can 
be powerful drags on imperialistic ambitions of their rulers. Ordi- 
nary person-to-person contacts are the best way for human beings to 
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form tolerant and friendly opinions of each other. Curtains between 
countries, whether of iron, bamboo, visas or passports, become black 
shrouds for the cause of world peace. 

These are some of the reasons why American citizens should be per- 
mitted by their Government to travel anywhere. I also believe that 
this is part of the freedoms guaranteed to every American citizen. 
This question is for the judiciary to settle. 

On August 27, 1959, I filed suit against the Secretary of State be- 
cause he had refused to give me permission to travel in China. With 
the chairman’s permission I shall file the text of this complaint at 
the conclusion of these remarks. 

Senator GRUENING. It will be filed. 

(The document referred to is as follows :) 


In THE UNITED STATES District CouRT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. — 


CHARLES O. PORTER, PLAINTIFF, V. CHRISTIAN A. HERTER, INDIVIDUALLY AND AS 
SECRETARY OF STATE OF THE UNITED STATES, DEFENDANT 


COMPLAINT FOR INJUNCTION AND DECLARATORY JUDGMENT 


1. This is a civil action for equitable relief and for declaratory judgment arising 
under the Constitution and laws of the United States. The amount in contro- 
versy exceeds $10,000, exclusive of interest and costs. 

29 This Court has jurisdiction of this action under D.C. Code, Sections 11-805 
and 11-306: under Section 10 of the Administrative Procedure Act, Title 5 U.S. 
Code, Section 1009: and under Title 28 U.S. Code, Sections 1331, 1332, 2201, 2202 
and 1343. 

3. Plaintiff is a citizen of the United States and of the State of Oregon. 

4. Defendant is Secretary of State of the United States of America. His 
official residence is in the District of Columbia. He is charged by law with the 
duty of issuing passports to United States citizens, but has asserted and now 
asserts the power to withhold passports or limit their use and thereby restrict 
the travel opportunities of citizens. 

5. The defendant will not validate passports for travel to countries, such as 
China, with which we do not have diplomatic relations. At the present time. 
the following inscription is printed in every United States passport, including 
the one issued on August 7, 1958, to plaintiff: “This passport is not valid for 
travel to the following areas under control of authorities with which the United 
States does not have diplomatic relations: Albania, Bulgaria, and those portions 
of China, Korea and Viet Nam under Communist control.” 

6. The Department headed by the defendant has publicly announced and 
formally ruled that travel to China would be a violation of the terms and con- 
ditions of the passport, would result in the revocation of the passport and the 
denial of passport facilities in the future, and that travel to China might cause 
the institution of a criminal prosecution. 

7. The Department of State has seized, declared invalid, and refused to renew 
the passports of citizens who traveled to China with passports containing the 
aforesaid restrictions. 

8. The Department of State has made exceptions to the above mentioned 
policy and has authorized or agréed to authorize 27 American news correspond- 
ents to visit China. A letter to plaintiff dated August 18, 1959, contains the 
names and addresses of such persons, and is attached hereto as Exhibit A and 
made a part hereof. 

9. Plaintiff is, and at all times pertinent to this complaint has been, a member 
of the United States Congress representing the Fourth Congressional District 
in the State of Oregon. 

10. Plaintiff is, by virtue of his office, charged with the duty of formulating 
and voting on legislation concerning the domestic and foreign relations of the 
United States. 

11. Plaintiff has concerned himself with the important shipping, commercial 
and trade interests of the state he represents and the relationship of these inter- 
ests to the nation’s foreign policies. 
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12. Plaintiff has, in pursuance of his duties as a member of Congress, eop. 
ducted investigations by personal visits into the relations of the United States 
with the Dominican Republic, and with the Republic of Cuba, and with other 
nations. 

13. Plaintiff, at the end of the current Congressional session, intends to leaye 
for the Orient on Congressional business. His itinerary now contemplates stops 
at Japan, the Philippine Islands, Formosa, and Hong Kong. 

14. Plaintiff, on this forthcoming trip, desires to visit China to learn about 
the conditions and potentialities of trade and other facts relating to United 
States policies and legislation. 

15. The Congress of the United States, of which palintiff is a member, has, 
since 1790, enacted 28 bills relating to passports. Some of these bills, such as 
the Act of April 30, 1878 (20 Stat. 40), expressly direct the Secretary of State 
to issue passports to persons desiring to go to designated foreign countries, 

16. On July 7, 1958, the President of the United States sent a message to 
Congress requesting legislation to enable the Secretary of State to refuse pass. 
ports, among other things, “for travel to areas where there is no means of pro. 
tecting them [American citizens] or where their presence would conflict with 
our foreign-policy objectives or be inimica! to the security of the United States," 

17. On July 7, 1958, the Secretary of State transmitted a proposed bill to the 
Speaker of the House which, among other things, would authorize the Secretary 
of State to refuse passports for travel in designated countries or areas. This 
legislation is currently pending before the Congress of the United States. 

18. On October 16, 1958, plaintiff was informed by letter from William B. 
Macomber, Jr., that members of Congress are given the same legal considerations 
as any other American citizen regarding the prohibition against travel to Com- 
munist China. Plaintiff was further informed by this letter that “The policy 
with regard to travel by Americans to Communist China remains unchanged, 
although it is naturally subject to periodic review. Those few exceptions which 
have been made in the past were dictated by compelling considerations of na- 
tional and humanitarian interests, such as the visit made by their respective 
mothers te two Americans imprisoned in Red China.” 

19. By letter dated December 12, 1958, plaintiff was informed by William B. 
Macomber, Jr., Assistant Secretary of State, that “If a member of Congress were 
to apply for a passport valid for travel to Communist China, his application 
would receive the Department’s fullest consideration in the light of the Govern- 
ment’s general policy and any exceptions which may be made thereto.” 

20. On June 10, 1959, plaintiff wrote the defendant Secretary of State “apply- 
ing for permission to visit Red China.” Plaintiff pointed out in this letter that 
“A member of Congress has a right to go anywhere in the world to do hig duty 
as a U.S. legislator as he sees it, except in time of war or emergency. Any 
other policy would seem to be an unconstitutional breach of the separation of 
powers.” 

21. By letter of July 2, 1959, William B. Macomber, Jr., Assistant Secretary, 
writing for the Secretary of State, denied plaintiff’s application. A copy of this 
letter is attached hereto as Exhibit B and made a part hereof. 

22. By telegram of August 19, 1959, plaintiff asked defendant “whether there 
are any further administrative remedies open to me.” 

23. By letter of August 25, 1959, plaintiff was informed by William B. 
Macomber, Jr., Assistant Secretary, writing for the Secretary of State, that: 
“Actions denying validation of passports for Communist China are based upon 
foreign policy considerations and consequently raise no issues for determina- 
tion by administrative procedures. In view of the foregoing, and the provisions 
of Section 51.148 of the Passport Regulations (22 C.F.R.) you are considered to 
have exhausted your available administrative remedies.” 

24. Plaintiff has exhausted his administrative remedies. 

25. The action of the defendant in this case is unlawful in that 

(a) Plaintiff, as a member of the United States Congress, has a right, 
duty, and obligation to obtain information relating to pending legislation, 
by personal visit or otherwise. Defendant's denial of plaintiff's right to 
visit China is a violation of the separation of powers doctrine and impinges 
upon plaintiff's constitutional rights as a member of Congress ; 

(b) The statutes authorizing the Secretary of State to issue passports do 
not authorize him to prevent the travel of a United States citizen, partict- 
larly a member of the United States Congress, to China ; 

(ec) Plaintiff as an American citizen has a right under the First, Fifth, 
and Ninth Amendments to travel to China ; 





26 
repa 
is ce 


W 


list 
val: 


Wil 
) 
Wil 
Del 
Ru 
Fo! 
Ya 
78 
Wi 
Ch 
Ro 
Ige 
Ol 


Gu 








m<" 


PASSPORT REORGANIZATION ACT OF 1959 19] 


(d) The denial of the right to travel to plaintiff, while authorizing others 
to travel in China, is unreasonable, arbitrary, and discriminatory and in 
violation of plaintiff's rights under the due process clause of the Fifth 
Amendment. 

96. The Gamage done to plaintiff by the unlawful acts of defendant is ir- 
reparable, .the full extent thereof cannot be measured in monetary terms, and 
is continuing, so that plaintiff has no adequate remedy at law. 

WaHererore, plaintiff prays that this Court 

(a) Adjudge and declare that defendant's refusal to afford passport 
facilities to plaintiff so that he may go to China is in violation of plain- 
tiff’s rights under the Passport Act of 1926 and the Constitution of the 
United States; 

(b) Issue an injunction preventing the defendant from withholding from 
plaintiff passport facilities so that he may go to China and enjoining the 
defendant from taking any adverse action whatsoever by way of passport 
cancellation, denial of future passport facilities, the institution of criminal] 
proceedings or otherwise against the plaintiff by reason of travel to China; 

(c) Issue an injunction compelling defendant to remove from plaintiff's 
passport the limitation upon its use for travel to China ; 

(d) Issue a preliminary injunction, pending the disposition of this action, 
enjoining the defendant from continuing to deny passport facilities to 
plaintiff necessary for his travel to China: 

(e) Grant such other and further relief as to the Court may seem just 
and proper 

Respectfully submitted 

JOSEPH L. RAUH, Jr. 
DANIEL H,. PoLuitr 
JOHN SILARD, 

ittorneys for Plaintiff. 


"7 


AvoustT 27, 1959 


EXHIBIT A 
DEPARTMENT OF STATI 
Washinaton, August 18, 1959 


> 


Dear Mr. Porter: Pursuant to your verbal request of August 3, 1959, there is 
listed below the name and address of each person whose passport is now 
validated for travel to Communist China. 


NEWS CORRESPONDENTS 


William Keyes Beech, Tokyo Correspondents Club, No. 1 Shimbun Alley, 
Marunouchi, Tokyo, Japan ; Chicago News, Chicago, Il 

William Benton, Sasco Hill Road, Southport, Conn.; Encyclopedia Britannica 
New York, N.Y 

Demaree C. Bess, Kimberly Knoll, Asheville, N.C.; Saturday Evening Post, 
Philadelphia, Pa 

Russell D. Brines, 95 East Emerson Street, Chula Vista, Calif.; Copley News 
Service, San Diego, Calif 

Forrest C. Edwards, Al Estoril Court, 15 Garden Road, Hong Kong: Associated 
Press, New York, N.Y 

Yancey Sherard Gilkerson, Jr., 112 Lanneau Drive, Greenville, S. C.; Fairchild 
Publications, New York, N.Y. 

George Howard Grim, 4825 East Lake Harriet Boulevard, Minneapolis, Minn. ; 
Minneapolis Star and Tribune, Minneapolis, Minn 

William K. Hosokawa, 3060 Cherry Street, Denver, Colo.; the Denver Post, 
Denver, Colo. 

Chesly Leon Manly, 3300 Lake Shore Drive, Chicago, Ill.; the Chicago Tribune, 
Chicago, Il] 

Robert W. Martin, 116 4-Chome Fukayawa-Machi; Setagaya-Isu, Tokyo, Japan: 
U.S. News & World Report, Washington, D.C 

Igor M. Oganesoff, Gloucester Hotel, room 402, Hong Kong: the Wall Street 
Journal, New York, N.Y. 

Oland Dale Russell, 2251 North Quincy Street, Arlington 7, Va. ; Scripps-Howard 
Newspapers, Washington, D.C 

Guy Warren Searls, 517 Jaffee Road, top floor, Hong Kong: Columbia Broad 
casting System, Washington, D.C 
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James Vincent Sheean, South Pomfret, Vt.; Westinghouse Broadcasting (Qo 
Washington, D.C. te 

Archibald T. Steele, 1002 Franklin Street, Boise, Idaho; New York Herald 
Tribune, New York, N.Y. 


The following news correspondents have been designated by the particular 
news agency indicated and upon request their passports will be validated for 
travel to Communist China: 


James C. Burke, 349 Sound Beach Avenue, Old Greenwich, Conn.; Time, Ine. 
New York, N.Y. 

Marquis William Childs, 3554 Edmunds Street NW., Washington, D.C. ; St. Louis 
Post-Dispatch, Washington, D.C. 

F. Tillman Durdin, Gloucester Hotel, Hong Kong; New York Times, New York, 
N.Y: 

Robert S. Elegant, 139 Sundarnagar, New Delhi, India; Newsweek, New York 
N.Y. 

Raymond Fritz Falk, 24 Otsuka Kubo-Machi, Bunkyo Ku, Tokyo, Japan; Ameri- 
can Broadcasting Co., New York, N.Y. 

Julian Bryan, 1 East 42d Street, New York, N.Y.; North American Newspaper 
Alliance, New York, N.Y. 

Fulton Lewis, Jr., 2800 Upton Street NW., Washington, D.C.; Mutual Broad- 
casting System, Washington, D.C. 

Wendell S. Merick, 41A Conduit Road, Hong Kong; United Press International, 
New York, N.Y. 

James Albert Michener, Tinicum, Pa.; the Reader’s Digest, Pleasantville, N.Y, 

John Philip Potter, Imperial Hotel, Tokyo, Japan; Baltimore Sun, Baltimore, 
Md. 

J'iames G. Robinson, care of Foreign Correspondence Club, Chiyoda-Ku, Tokyo, 
Japan; National Broadcasting Co., New York, N.Y. i 
Sol Witner Sanders, No. 14 Hiroo-cho, Minato Ku, Azabu, Tokyo, Japan; Me. 

Graw-Hill, New York, N.Y. 


If I can be of any further service please call upon me. 
Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary. 


EXHIBIT B 
DEPARTMENT OF STATE, 
Washington, July 2, 1959. 
The Honorable CHARLES O. PORTER, 
House of Representatives, 
Washington, D.C. 


DEAR MR. PorTER: I refer to your letter of June 10, 1959, requesting permission 
to visit Communist China shortly after the adjournment of the present session of 
Congress. You indicate your desire to be accompanied by a number of persons 
and that the purpose of your visit is to learn about conditions and trade poten- 
tialities and other facts relating to policy and legislative aspects. 

The 1952 the Department established the policy of not validating passports 
for Communist China. This policy is based on a number of considerations, 
among which are the fact that a state of unresolved conflict still exists between 
the United States and Communist China stemming from the latter’s aggression 
against the United Nations in Korea and the fact that the Peiping regime con- 
tinues to resort to force from time to time in the Taiwan Strait area. The 
emergency declared by President Truman in 1950 is still in effect. 

Another factor of importance is that in the absence of diplomatic relations 
with Communist China, it is not possible for the Government to provide the 
customary protection to Americans traveling on the China mainland. In addi- 
tion, the Communist Chinese have consistently maltreated Americans and con- 
tinue to hold American citizens in prison as political hostages despite their 
pledge of September 10, 1955, to release them expeditiously. Another and im 
portant factor is the effort of the Communist Chinese to utilize trade and cul 
tural contracts to promote political objectives hostile to our interests. 

In August 1957 the policy was modified in order to permit reporting in depth 
on what was happening on the mainland of China. This modification only ap 
plies to the full time correspondents of American news-gathering organizations 
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which qualify under certain criteria set up by the Secretary of State in col- 
laboration with representatives of the press. Briefly, accreditation was given 
to those American news organizations which had demonstrated sufficient interest 
in foreign news coverage to maintain at least one full time American correspond- 
ent in Communist China for a period of 6 months or longer. It is significant 
‘that up to the present time only one American correspondent has been given 
a visa by the Communist Chinese regime. 

In only three other instances have exceptions been made: (1) In December 
1954 for the personal aide to the Secretary General of the United Nations pro- 
ceeding to Peiping under United Nations mandate to seek the release of Ameri- 
can airmen of the U.S. command held prisoners of war in Korea. (2) In No- 
vember 1957 for an attorney to obtain evidence for the defense of clients charged 
with sedition, the court having held that nonvalidation of the passport for 
Communist China would result in the dismissal of the Government’s case. (3) 
For visits of immediate family members of persons illegally incarcerated by the 
Communists. 

In your case, I might add that as a Member of Congress your visit would be 
interpreted throughout Asia as well as by the Communist Chinese as a basic 
change in policy at the very time when the Communists are engaged in liqui- 
dating the Tibetan revolt, threatening war in the Taiwan Strait, and showing 
increasing arrogance and contempt for international law and decency. 

In conclusion and with respect to the inquiry posed in the penultimate para- 
graph of your letter I would like to offer the following quotation from the de- 
cision of the U.S. Court of Appeals for the District of Columbia Circuit by 
Circuit Judge Prettyman in the William Worthy, Jr., passport matter : 

“Judgment on what course of action will best promote our foreign relations 
has been entrusted to the President, not to the courts, journalists, scholars, or 
even public opinion. He makes his decision with the aid of the Department of 
States, a large organization with stations throughout the world, as well as on 
the basis of information received from all other parts of the executive branch 
We, if we had all this information, might reach a different decision. But the 
Constitution has wisely placed that burden in the hands of one who must justify 
his decisions before the electorate.” 

Iam sorry that I cannot comply with your request 

Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary 
(For the Secretary of State). 

Mr. Porter. A Member of Congress is in a somewhat different posi- 
tion from one who is not. Secretary Macomber, in the letter cited 
above, wrote to me: 

* * * as a Member of Congress your visit would be interpreted throughout 
Asia as well as by the Communist Chinese as a basic change in policy at the 
very time when the Communists are engaged in liquidating the Tibetan revolt, 
threatening war in the Taiwan Strait and showing increasing arrogance and 
contempt for international law and decency. 


I see no necessity for an interpretation that the suggested change 
of policy would mean any softening of our attitude. Certainly no 
softening is justifiable. Red Chinese aggression in Tibet, Laos, and 
India should be dealt with firmly. No one is suggesting that we for- 
give or forget Korea. 

My visit to China, or the visits of other Members, should be char- 
acterized to the world as fact finding missions with no such overtones, 
just as the Eisenhower visit to the Soviet Union cannot be accurately 
interpreted as meaning that we have forgotten or forgiven the 
slaughter in Hungary. 

It seems to me there is a more pertinent difference in the case of the 
Member of Congress who seeks permission to go to China or any other 
country. This has to do with our keystone governmental doctrine, 
the separation of powers. The executive cannot, it seems to me, forbid 
a member of the legislative branch to visit any country with which we 
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are not actually engaged in war. My lawsuit against the Secretary 
of State seeks a judicial decision on this question. : 

Moreover, siace the State Department has seen fit to give permission 
to travel in C ommunist China to 41 journalists, its refusal to permit 
a Member of Congress seems 7 bitrary and discriminatory. 

Let me make it clear that I do not believe that my going to Ching 
is in itself of much importance. This is a test case and I am seekin 
- help open the way for a policy change which will permit others, 

far better qualified than I, to go. ‘Che harm done by the present policy 
is more apparent when we consider that the State De spartment’s posi- 
tion also blocks travel by Seni itor Magnuson, the chairman of the Sen- 
ate’s Interstate and Foreign Commerce C ommittee, Senator Cooper, 
Senator Humphrey, Senator Engle, and other Members in both 
branches. 

I may say, parenthetically, that I checked with Secretary Macomber 
the other day to see if there was anything in the report by a columnist 
to the effect that the Senators might receive a different answer, and he 
indicated to me that there was no change in the State Department's 
position. 

Senator GRUENING. I am glad to hear there will be no diserimina- 
tion of one House as against the other. That would be highly unjust. 

Mr. Porter. Thank you. 

Every Member of Congress has a duty to inform himself on legis- 
lative matters and to work for national security, but of course the 
special constitutional role of the Senate with respect to foreign policy 
makes the State Department’s obstructionism with respect to Senators 
all the more intolerable and unconstitutional. 

My plans for a trip to China and the Far East always have in- 
cluded being accomp: inied by other Members of Congress, experts in 
the area and in trade matters, businessmen and journalists. That I am 
the sole plaintiff against the Secretary of State does not mean I in- 
tended to go to China as a lone, self-appointed investigating commit- 
tee. Specifically I want to learn what I can, first hand, ‘about the 
conditions and potentialities of trade, especially with Oregon. 

With your permission, Mr. Chairman, I should like to insert in the 
record at this point—and I don’t believe they need to be read except 
to say that they are in favor of having this question settled—I wohl 
like to insert in the record at this point editorials from recent issues 
of the Portland Oregonian and the Oregon Journal discussing the 
lawsuit. 

Senator Gruentnc. They will be inserted at the conclusion of your 
remarks, 

Thank you very much, Representative Porter. 

(The editorials referred to are as follows :) 


{The Oregonian, Aug. 29, 1959] 


ON VISITING RED CHINA 


Oregon’s Representative Charles O. Porter has a couple of strong points in 
his suit to force the Department of State to issue him a passport to visit Red 
China: (1) Executive interference with a legislator; (2) discrimination against 
a Congressman, in that the State Department has granted permission for 41 
U.S. newspapermen to visit China. 

The first point would be valid if he can show that he wants to visit China on 
business of the Congress, and that should not be difficult. The second bears on 
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the right of press, public, and government to find out what goes on behind the 
Bamboo Curtain. 

But even if he wins his suit, Mr. Porter may not be admitted to China, unless 
the State Department grants the quid pro quo of admitting a Communist Chi 
nese of equal government rank. That is what is preventing the newspapermen 
from entering China. The Reds want the United States to accept an equal num 
per of Communist newspapermen, and State won't do it. 


{Oregon Journal, Aug. 29, 1959) 
PASSPORT SuIT WELCOMED 


Representative Charles O. Porter, Congressman from Eugene, again has 
raised the right-to-travel issue by filing suit against the Secretary of State 
pecause of the Department’s refusal to grant him a passport to travel to Red 
China. 

Though the issue has been raised before by newspapers and other informa- 
tion media which wished to send reporters to China and by private citizens 
who simply wanted to travel, Porter injects a new point by claiming that 
denial “is a violation of the separation of powers doctrine and impinges upon 
the plaintiff's constitutional rights as a Member of Congress.” 

This issue probably will raise involved legal points but even without this 
constitutional question, the fact remains that the State Department has never 
given a clear-cut or convincing reason for its adamant stand on the passport 
matter. 

The issue was first raised by various newspapers and after much hammering, 
the State Department finally agreed that a certain number of newspapermen 
would be granted passports. 

Porter now asks, and quite logically, why, he a Congressman, is denied a 
passport when travel rights have been granted to newsmen, even if the number 
is limited. A little over a year ago, in connection with another passport case, 
the State Department appeared to have descended from its autocratic position 
by admitting that there is constitutional right to travel abroad. The Depart- 
ment still contended it had a right to put what is called “reasonable” restric- 
tions on foreign travel and a spokesman for the Department set out two 
general grounds on which the Department contends passports may be denied: 

One, the spokesman said, was membership in the Communist Party and the 
other is that the proposed travel “is inimical to U.S. foreign policy or detri- 
mental to the orderly conduct of U.S. foreign relations.” 

No one has accused Porter of being a Communist and the second ground 
is so general that it could encompass almost anything. Even if it were more 
specific, it still leaves unanswered the question as to the right of the Depart 
ment to restrict travel as a part of foreign policy. 

Joseph N. Welch, lecturer on the Constitution and representative of the 
U.S. Army in the McCarthy hearings, said there is nothing about travel by 
an individual so significant, from the standpoint of national safety, that the 
Federal Government should be allowed to control travel by passport device. 

A suit by Porter or anyone else which will bring these questions into the 
open and more clearly define the constitutional rights of private citizens as 
well as Congressmen will be welcome. 


Mr. Porter. Mr. Chairman, if I may, I do have a few remarks to 
make on the comparison of passport bills. They are very short but 
they deal with specific matters that are before the committee. 

Senator Grurnina. V ery glad to hear from you. I intended to ask 
you some questions, getting your opinions on these various bills. 

Mr. Porrer. If I can just make a few statements, perhaps my posi- 
tion will be a little clearer. 

First of all I want to say this is a censorship law. Any restriction 
on passports is a kind of censorship which ought to be applied only 
in the case of an emergency, and then with plenty of safeguards. 1 
think that is recognized by the bills before this committee and the 
different points of view. And I think it violates the first amendment 
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where we believe that in the marketplace of ideas, good ideas wil] 
come forward and they will be the ideas which are in accordance with 
our traditions. 

I believe everybody here thinks that we do need primary facts and 
if there were proposed here a law to take out of the libraries every 
book concerning contemporary China or any other locked up country, 
there would be a terrific reaction from people in the United States, 
There doesn’t seem to be a similar reaction—there is to some extent but 
not nearly as big a one—for the proposal to keep American citizens in. 
cluding American Congressmen from visiting countries and getting 
their own facts firsthand. 

On page 2 here it says under the existing law, as the Supreme Court 
has stated it, that no passport may be denied to an applicant unless 
he doesn’t owe allegiance or is trying to escape prosecution—— 

Senator GRUENING. What are you reading from ? 

Mr. Porter. From a comparison of passport bills before the Sen. 
ate, and they are dealing with what the existing laws and what the 

various bills propose. I am just saying that I have been refused per- 
mission to go to China, so apparently “what the Supreme Court says 
is the existing law and what the State Department is doing are two 
different things. I hope that comes out in my court case. 

Now, the Fulbright bill on page 3, now, talking about the conditions 
or the grounds for denying a passport, has three provisions, and I 
agree with all of them, with just some doubt about No. 3 which says 
there are reasonable grounds to believe the applicant when abroad 
would endanger national sec urity by revealing Government secrets, 
Later in his bill he makes it clear he would have due process, with the 
burden of proof on the Government, and this is in line with other 
legislation where you provide for in censorship, that you do it only 
in an emergency and then under the due process law. I would cer. 
tainly approve the exceptions on those grounds if there is due process 
of law. 

Now, on page 4 I certainly would not approve the provision in the 
Wiley bill. I don’t think the burden should be on the person ap- 
plying at all. I think it is a positive right you can travel anywhere 
and get these facts, unless you are an escaping felon i you have been 
transported back home before at the expense of the U.S. Government 
or some specific ground like that. In each case the burden should be 
on the Government. And I would say the same thing about the 
Eastland bill which is described in paragraph 6 on that page, part 2 
of which says at any time the Secretary of State is not satisfied that 
the applicant’s activities abroad would not be prejudicial to the United 
States or would not violate the laws of the United States—I think that 
has got the burden on the wrong party. 

On page 5, the top of the page, what informatoin must the Depart- 
ment provide the applicant if it proposes to deny him a passport, I 
certainly agree with the provision of the Fulbright bill. I think it 
should be in any legislation that is written that he is informed com- 
pletely of the specific reasons for denial, has a chance to confront the 
witnesses against him, and all of the other trappings of the due process 
law. 

And what kind of administrative review is provided following de- 
nial of a passport? I agree again with the Fulbright bill—full trial- 





to 
ne 


of 


Ww 
th 


di 


m 


p 
ti 
m 


el 
ot 








ill 
th 


T- 
ys 


v0 


PASSPORT REORGANIZATION ACT OF 1959 197 


type hearings within 30 days before a three-member passport hear- 
ing board. That is essential because what we are talking about is 
censorship and we have got to have due process of law if we are going 
to invoke it for the special cases. ’ 

Senator GRUENING. Representative Porter, let me interrupt at this 
time. 

Mr. Porrer. By all means. 

Senator GRuENING. The State Department’s position is—if there is 
to be full disclosure of evidence and confrontation, they would rather 
not proceed. They would rather give the passport applicant, how- 
ever suspect, the right to travel, because the confrontation and release 
of evidence would reveal so much that was confidential that they 
would consider it would be contrary to the public interest to reveal 
that they would rather let the man go abroad. 

What is your comment on that ? 

Mr. Porter. I am familiar with their position, and my feeling is 
that the dangers of allowing such a man to travel are far less than the 
dangers of trying to invoke a standard which would allow the ad- 
ministration, whichever party would be in control, to keep people 
from going abroad without making proper case complete with due 
process against a particular person. 

Senator GrueNniNnG. In other words, you believe that the constitu- 
tional rights should apply to passport legislation as they do to other 
matters, such as free speech, press, assembly, worship, and so forth. 

Mr. Porter. I do, especially when you think of it in terms of gath- 
ering information. I can’t conceive how anybody could come to any 
other conclusion as a matter of constitutional law. 

Senator GruENING. The bill that we are particularly considering, 
that was referred to this committee, the Mundt bill, S. 2095, does not 
permit confrontation or disclosure of evidence. Would you oppose 
those restrictions / 

Mr. Porter. I certainly would. 

Senator Gruenina. Likewise it gives the Secretary of State the 
power which you are now moving against in court to prohibit travel 
incertain areas. You would object to that? 

Mr. Porter. Yes, I would. 

Senator GrueNiNG. We have Mr. John Hanes, an Assistant Secre- 
tary of State, here. It would be very much of assistance to the com- 
mittee if you would come up, Mr. Hanes, so that we can make this a 
kind of informal three-way discussion, because I think it is important 
that this matter be argued out freely. 

Now, the particular significance of Representative Porter’s visit 
here is to raise the issue of giving the Secretary of State the power 
to debar Americans from traveling in certain areas, a power which 
was not excluded by the Supreme Court decision. Apparently that 
penet still remains with the Secretary of State. That is correct, is it 
not { 


STATEMENT OF JOHN W. HANES, JR., ADMINISTRATOR, BUREAU 
OF SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF STATE 


Mr. Hanes. Yes, sir, as far as we know, it is. There has been two 
recent decisions by lower courts in Worthy v. Herter and Frank v 
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Herter, both by the Court of Appeals, and those have affirmed the 
Secretary’s authority which we believe continues to exist. 

Senator GrRuENING. The decision of the lower court in Worthy y. 
Hlerter® was made a part of the record vesterda we lherefore, we wil] 
make the decision of the lower court in Frank v. Herter a part of the 
record at this point. 

(The decision of the U.S. Court of Appeals for the District of Co. 
lumbia Frank v. Herter follows:) 


See p. 133, for decision of U.S. Court of Appeals for the District of Cx mbia 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15059 


WaLpo FRANK, APPELLANT 
Vv. 


CurisTIAN A. Herter, Secretary of State, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Decided July 6, 1959 


Mr. Leonard B. Boudin, with whom Mr. David Rein 
was on the brief, for appellant. 


Mr. F. Kirk Maddrix, Attorney, Department of Justice, 
with whom Messrs. Samuel L. Strother and Anthony F. 
Cafferky, Attorneys, Department of Justice, were on the 
brief, for appellee. 


Before BazELon, Fany and Bureer, Circuit Judges. 


Per CurtaAm: The questions involved in this case were 
necessarily decided by this court in Worthy v. Herter, 
— US. App. D.C. ——, —— F.2d —— (June 9, 1959). 
On the authority of that decision the judgment of the 
District Court granting the motion of the Secretary for 
summary judgment, denying appellant’s motion for sum- 
mary judgment, and dismissing the complaint, is 


Affirmed. 
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Burcer, Circuit Judge, concurring: I do not think this 
court in Worthy v. Herter, No. 14806, U.S.App.D.¢, 
‘ F.2d —— (June 9, 1959), reached or was 
confronted with an important issue here presented by 
appellant. That issue was whether, conceding the See. 
retary’s power to limit travel to Communist China, the 
formula and criteria prescribed for the selection of a 
limited number of news correspondents were unconstitu. 
tionally discriminatory as to this appellant. 

Appellant is the holder of a duly issued passport from 
the Secretary of State which contains a provision: 











“This passport is not valid for travel to the follow- 
ing areas under the control of authorities with which 
the United States does not have diplomatic relations: 
Albania, Bulgaria and those portions of China, Korea 
and Viet-Nam under Communist control.” 

On application of appellant the Secretary of State de- 
clined to remove the restriction against travel to Com- 
munist China. 

In support of his complaint seeking removal of the 
travel restraint clause as to Communist China and to en- 
join the enforcement of sanctions against him, appellant 
makes various contentions: (1) that the Secretary of 
State has no statutory authority to prevent United States 
citizens from traveling to the China mainland by so re- 
stricting travel and by threatening to invoke civil and 
criminal sanctions for violation of restrictions; (2) that 
these travel restrictions are a violation of appellant’s 
First Amendment rights of free speech and press and 
a deprivation of his right to earn a living by activities 
requiring travel; additionally that he has been denied 
due process under the Fifth Amendment; (3) that the 
Secretary’s action in granting travel rights to 25 or 30 
representatives of various news services while denying 
the same rights to appellant individually is an unreason- 
able discrimination in violation of due process under the 
Fifth Amendment. 
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Appellant’s pleadings describe him as a writer, scholar 
and teacher who has lectured here and abroad and who 
writes for 20 Latin American papers. Appellant asserts 
he has an invitation to lecture at the University of 
Peking, capital of Communist China, for “early 1959”’ 
and that early resolution of his rights is important to 
him. 

The Secretary of State responds, as he did in Worthy 
v. Herter, supra: (1) that an essential feature of United 
States policy toward world Communism generally and 
Communist China in particular is to withhold recognition, 
de facto and de jure, of that regime; (2) that in the 
implementation of that policy travel of United States 
citizens to the China mainland, among other places under 
Communist control, has been prohibited; (3) that the 
Executive’s power to conduct foreign affairs springs from 
the inherent powers of a sovereign, confirmed by the 
Constitution and that this power has been implemented 
by joint action of the President and Congress in statutes; 
(4) that in implementation of its policy, the Secretary 
has recently developed a formula to permit a limited 
number of news gathering agencies to designate repre- 
sentatives to receive passports to Communist China, the 
agencies being selected on the basis of established past 
interest in foreign news coverage. 

The first two contentions of appellant are disposed of 
by our decision in Worthy v. Herter, and since that is 
dispositive no extended discussion of those issues is 
needed. The reasoning in the Worthy case seems to me 
unassailable and I would reach the same conclusion on 
the first two points raised in this case for essentially 
the same reasons as set out so clearly in that case by 
Chief Judge Prettyman. 

The challenge to the Secretary’s action as being dis- 
criminatory is, however, not necessarily controlled by the 
Worthy case and I now deal with that issue separately, 
as I think must be done. 








202 PASSPORT REORGANIZATION ACT OF 1959 


It is axiomatic that the conduct of foreign affairs 
necessarily involves flexible measures and policies which 
can be adjusted to meet changing conditions. Just as 
Communist China altered its former rigid policy of ad- 
mitting no American newsmen, this country must be free 
to alter its policies in that connection if those in charge 
of these purely political decisions think it is in the in. 
terest of the United States to do so. There is always risk 
that the Communist regime may try to make hostages 
of these Americans, as the Communists have so often 
done in Hungary, Yugoslavia and are now doing in Com. 
munist China. This is a calculated risk and to the extent 
permitted it should be allowed only in the discretion of 
those in possession of information such as the Secretary 
has. No American is sent there and those who seek to go 
take whatever risks are, involved. 

In the implementation of our foreign policy and espe- 
cially in relation to Communist China, the State Depart- 
ment recently concluded that a limited number, approxi- 
mately 40, news representatives would be permitted to 
go to the Chinese mainland, on an experimental and 
temporary basis, provided the forces in control of that 
area would receive them. This threshhold decision is 


political in the highest sense and is not reviewable on’ 


any basis in any circumstance by any court. Obviously, 
judges have neither the information essential to evaluate 
such a decision nor the competence and experience to 
appraise the information even if by chance it should be 
made available to them. Courts have no more occasion 
or power to inquire into such decisions than the State 
Department would have to inquire into the time allowed 
for oral argument or the length of printed briefs on 
appeals in this court. 

The second phase of the Secretary’s decision, that deal- 
ing with the manner of selection of the correspondents to 
be afforded travel privileges to China’s mainland, how- 
ever is not similarly immune to judicial review. It is 
reviewable for, among other things, arbitrariness which 
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would render the basis of the choice discriminatory. If, 
for example, the choice was limited only to Democrats 
or only to Republicans, obviously that would be improper 
and would fall. But judicial review even of the formula 
of selection is narrow and it is limited to determining 
whether the basis of the choice bears some rational re- 
lationship to the ends to be served. The distinction made 
between news agencies with a demonstrated interest in 
foreign news coverage and individual reporters must have 
some relevance to the purpose to be achieved. Cf. Currin 
v. Wallace, 306 U.S. 1 (1939); Railway Express Agency 
v, New York, 336 U.S. 106, 110 (1949); Mayflower Farms, 
Inc. v. Ten Eyck, 297 U.S. 266, 274 (1936) (Cardozo dis- 
senting); Stanley v. Public Util. Comm'n, 295 U.S. 76 
(1935) ; Murphy v. California, 225 U.S. 623 (1912) ; Linds- 
ley v. Natural Carbonic Gas Co., 220 U.S. 61, 78-79 (1911) ; 
Watson v. Maryland, 218 U.S. 173 (1910). 

The Secretary invited each news gathering agency 
with a demonstrated interest in reporting foreign news 
to apply for leave to go to the China mainland. Speeifi- 
cally he set as an eligibility criterion the maintenance 
of at least one full-time correspondent overseas. The 
invitation went, on this basis, to 40 or more news agen- 
cies. We are told 30 such agencies made application and 
that only one correspondent designated by a news agency 
has been granted leave to enter mainland China by the 
forces in control of that area. 

Of course, the fact that the Communists might possibly 
try to exercise a careful choice of United States news- 
men thought by them to be friendly to Communism, or 
“neutralist” in their sympathies would not necessarily 
justify our Government in using an individual’s estab- 
lished and demonstrated hostility to Communism as the 
sole criterion for its selection of the 40 American news- 
men. But even the probability that the Communists will 
try to secur2 some advantage out of admitting American 
news reporters to the mainland emphasizes the strictly 
political nature of the entire problem. 
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Our Government has decided to try out this program 
of allowing some news correspondents to go to Commn- 
nist China on an “experimental and temporary basis” 
because presumably, as a calculated risk, in the conduet 
of foreign affairs it may help our ultimate objectives of 
world peace and stability, reduction of tensions, and re. 
sistance to Communism. In such an experiment the po- 
litical branches of the government must be allowed wide 
latitude in earrying out its policy. 

It can be assumed that appellant possesses the quali- 
fications to observe, interpret and report events on 
China’s mainland. But obviously the Secretary could 
not permit every United States citizen so qualified to 
travel to Communist China in light of complex politi- 
cal factors so well described by Judge Prettyman in 
Worthy v. Herter. Nor can it be said that every news- 
paper in the United States could send one reporter. 
Simply as a matter of numbers, a line must be drawn 
somewhere. The foreign policy considerations give the 
Secretary wide latitude in drawing a line and defining 
criteria. , 

It has been pointed out that having failed to achieve 
traditional diplomatic recognition from the United States, 
Communist China has for years carried on a program 
and policy of “people’s diplomacy” with private, un- 
official contacts and exchanges designed to achieve on an 
unofficial basis that which, as a matter of deliberate 
national policy we have denied it. At stake are vast 
interests not the least of which is a possible seat in the 
Security Council of the United Nations. Here again, the 
correctness of our policy of thus frustrating Communist 
objectives is not open to judicial scrutiny any more than 
would be the defense plans of the Joint Chiefs of Staff 
or the decision to abandon or not abandon aircraft car- 
riers in favor of some other weapon. 

Our duty is not to decide whether the Secretary of 
State has developed the best formula and criteria for 
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this “experimental and temporary program” of allowing 
a limited number of news correspondents to go to a 
previously proscribed area, or whether 40 is the correct 
number, but simply whether he has exceeded his authority 
in acting as he has thus far, as shown by this record. 

I agree, first, with the holding that the Secretary has 
not exceeded his powers as defined in Worthy v. Herter, 
and second, I would hold explicitly (as my colleagues do 
by implication) that the formula and criteria established 
for the selection of the “limited number’ of representa- 
tives of news gathering agencies are not discriminatory in 
the sense urged by appellant.’ 


1The Secretary’s brief tells us that if one of the news 
gathering agencies which meets the standards prescribed 
should designate appellant as its correspondent, he may go 
to the mainland of China if he can get in. 
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Senator GRUENING. How does the State Department reconcile the 
fact that it lets certain people travel to China and not others? If 
allowed a certain number of journalists to travel to China. It al. 
lowed Mr. Averell Harriman to travel to China. Yet the Department 
refuses to let Representative Porter go there. What is the basis for 
this kind of selectivity ? 

Mr. Hanes. First of all, sir, in order that there be no confusion, it 
is correct that the State Department has agreed to validate and has 
validated the passports of a certain number of journalists, approxi- 
mately—actually about 30 or 31—although as of the present date the 
Chinese Communists have admitted only one of those journalists. So 
the others have not been able to actu: ally travel because of the failure 
of the Chinese Communist regime. 

Senator GRI ENING. We can’t be responsible here for what the 
Communists do. 

Mr. Hanes. True. I just wanted to make this point. 

Senator GRUENING. We are just concerned with our position in 
these matters. 

Mr. Hanes. The Secretary has felt that the area restriction, which 
is what you are speaking of here, is a valid expression of the foreign 
policy power. He feels that—and in this, of course, he is an agent of 
the President—the President feels that in view of a number of cir- 
cumstances, several of which Mr. Porter has mentioned, the existence 
of a continuing state of emergency, and the particular existence of a 
continuing state of unresolved conflict between ourselves and the 
Chinese Communist regime, the international action of the Com- 
munist regime both toward our own country and toward our allies, 
the status of Americans within Communist China—the fact that 
Communist China has in the past held and has continued to hold 
Americans as hostages, political hostages for political concessions 
which they wish to gain from us—the fact that the United States is 
unable to provide any type of protection within Communist China 
because of the fact that the Communist Chinese regime refuses to 
abide by any even elemental rules of international procedure and 
justice—these, and others, the sum total, in other words, of all of these 
circumstances, creates a situation which is very much within the 
province of the conduct of foreign relations; and it relates to the 
state of our relations, the U.S. relations, with Communist China and 
with, indeed, other members of both the free world and the Com- 
munist world. 

All of this is part of the complex of our foreign relations. 

Mr. Porrer. If I may comment at this point 

Senator Gruenine. Yes. May I ask just why did the State De- 
partment, in view of its position, grant a passport to go to China to 
Averell Harriman / 

Mr. Hanes. I was coming to that. ; 

Mr. Porrer. May I comment before you come to that? I suspect 
that the President’s personal views, in light of what he said yesterday 
with Macmillan, on the TV in Great Brit: in, and in light of his own 
decision to exchange visits with Khrushchev, are somewhat different 
now than they were when Mr. Dulles was the Secretary of State 

So I suspect this is a changing situation in view of what the Presi- 
dent has been saying lately. 
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There is an emergency, because in 1950 we declared this emergency 
and it hasn’t been terminated. But yet almost 60 journalists—we 
have just agreed to give some organizations passports if and when 
they name people—but 31, 41—a number of journalists has been 
allowed to go—but not one Congressman. It seems to me you can 
only cone ‘lude rank diserimin: ane in favor of journalists under the 
circumstances; and it seems that the State Department doesn’t think 
this emergency doesn't — anything bec ‘ause they have agreed to 
allow the jour nalists to go: but they won't agree to allow Members of 
Congress to go. 

Now, as for the hostages that they hold—the five American pris- 
oners—is there any evidence at all that this policy is helping us get 
any closer to having these hostages returned? And our refusal to 
discuss the second item on the agenda, which was decided on when we 
started these talks at Warsaw as a result of the Bandung invitation 
of Chou En-lai—we have never gone on to trade and travel and other 
related matters which included trade and travel. In other words, our 
policy has been to keep this massive insulation in effect, and that is 
what we are seeking todo. That is what we are seeking to rationalize 
in terms of, I think, no cause and effect at all. How are we helping 
getting the American hostages home by isolating Red China, by re- 
fusing to have anything to do with them? I won’t mention nuclez 
tests. Let mesaya word about the matter of protection to people sho 
gothere. I say we can’t give proper protection to any American citi- 
zan to go anywhere, any political place, because of the nature of the 
beast. We can tell them—all we can do is tell them is that we can’t 
give you complete protection and you go at your own risk, 

The constitutional question will be decided by the courts. Whether 
or not it is a matter of good foreign policy, however—this is some- 
thing we can discuss and I think in terms of the arguments given by 
the Secretary of State, we ought to have another foreign policy, and 
I think there is a lot of evidence here that we are ge tting at. 

Senator GRuENING. Thank you, Mr. Porter. 

Will you continue? And then at the end I would like to pose for 
the record those very specific questions which Mr. Porter has raised 
as to whether there is any evidence that this policy is helping our 
situation on security in the world—whether the fact that we virtually 
exclude travel in Communist China, with one or two rare exceptions, 
is improving our situation, Seen it—is moving in the direc- 
tion of world peace that we aspire to. I don’t want to interrupt your 
orderly en ion. 

Mr. Hanes. I will myself interrupt it, sir, if I may, to just comment 
as I go on ce ies of these matters Mr. Porter has raised. 

Foreign policy is always an evolving, changing situation. I may 
say, however, that I know of no reason whatsoever to think that the 
President’s view, or the administration’s view, concerning our policy 
toward Red C an has changed in any way, and this is my opinion 
and the opinion of the Secretary of State, ‘and, as far as I know, of 
the President. 

Senator Gruenina. A little louder, please. 

Mr. Hanes. I say this is my opinion and the opinion of the Secre- 
tary of State, and as far as I know, of the President. 

Furthermore, as I tried to point out, in listing these various mat- 
ters, foreign policy is not any one of these things. It is the sum of 
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all of them. It is quite true that the emergency exists. It is only one 
of the factors that is involved. And I might point out, by the way, 
that while the emergency was originally “related primarily to the 
Korean conflict, the continuance of the emergency, generally speak. 
ing, today relates to the continued danger that our country finds itself 
in because of international communism, because of the menace of 
international communism, and is not specifically related any longer, 
of course, to the Korean conflict, although it is also part of the still 
unresolved state of conflict that exists there today. 

I will go on and try to answer your original question, however, 
The Secretary of State approximately 2 years ago, I believe it was, 
in 1957, decided—again as a part of the conduct of for eign relations— 
and when I speak of the Secretary of State, naturally I speak of the 
President, and the Secretary is carrying out his policy—that the 
situation with regard to our relations with Red China had changed 
in minor manner but sufficiently that it was advisable as an experi- 
mental thing (and he made clear that this was an exper iment ) that a 
certain limited number of representatives of our primary news. 
gathering organizations should be permitted to travel to Red China, 
The Department has always felt that the American people should 
have the maximum amount of information about all areas of the 
world that they can get. There are times that that comes into conflict 
with other aspects of foreign policy, as has been the case in the years 
immediately preceding 1957. At that time it was specifically—most 
specifically—related to the Chinese Communists continuing ‘holding 
of hostages. 

But as of 1957 the Secretary felt that it would be worth a try to see 
whether this type of travel by a limited number of persons would not 
in fact be a useful aspect of foreign relations. Naturally the De. 
partment of State wanted to have nothing to do with the choosing of 
which ones of the American news profession should travel, any more 
than we wanted to let it be up to the Chinese Communists to choose 
which American newsmen should come. 

So the Secretary, in consultation with the primary news-gathering 
organizations, hit upon a method of selection which would be selee- 
tion by the news-gathering organizations; and the Department ae- 
tually set up criteria that any news-gathering organization which had 
demonstrated sufficient interest in foreign reporting to have main- 
tained at least one full-time American correspondent abroad for, say, 
the previous year, for a period of a year, and that was willing—if 
permitted by the Chinese Communists—to maintain a full-time Amer- 
ican correspondent within Communist China for at least 6 months— 
that any organization that met these standards was permitted to des- 
ignate a representative to represent it whose passport would be vali- 
dated for travel to Red China. 

As of the present time, as I say, my memory is that approximately 
30 to 31 organizations of the roughly 48 or so that are technically 
eligible have elected to designate somebody, and those persons have 
had their passports validated; and ine identally, from time to time 
the organizations have withdrawn one designation and substituted 
another. 

Senator Grueninc. Let me ask you, How many newsmen did the 
State Department authorize for China travel ? 
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Mr. Hanes. Well, we didn't do it by the number of newsmen. As 
I say, what we did was to say that any organization that met these 
criteria would be qualified to designate one representative. 

Senator GRUENING. How many would there be? 

Mr. Hanes. We still have—we could make a guess. We originally 
thought there would be about between 40 and 50 and, actually, if my 
figures are correct, 1 think some 45 originally came forward and 
demonstrated that they met these qualifications and some 3 or 4 since 
that time came forward and demonstrated that they met the qualifi- 
cations. There may be certain other organizations that. haven't come 
forward. I have no way of knowing. 

Senator GRUENING. So the State Department is willing to issue 
approxim: ate sly 45 passports to newsmen to go to China. 

Mr. Hanes. We assumed 45 or 50. 

Senator GrueNninG. But you are unwilling to issue a single pass- 
port for one Member of Congress. I find it difficult to follow that 
attitude. You are willing to ‘let 45 newsmen go, but you object to a 
single Member of Congress going—one who also has demonstrated 
interest in foreign affairs. 

Mr. Hanes. Yes. sir: and I think I can make the reason for that a 
little clearer by pointing out this. 

Senator GRUENING. I wish you would. 

Mr. Hanes. The American newsman is a private citizen. A Mem- 
ber of Congress is not a private citizen. We have, of course, a very 
complex system of government where there is a separation of powers 
among the three branches. We understand our system of government. 
I think it is fair to say that it is not widely understood, at least in 
detail, as far as the mass of people abroad go. 

Let us say the people in India or south Asia or in China or what- 
ever it may be. Tothem an American Government official is an Amer- 
ican Government official. If he is a Member of Congress, they recog- 
nize that Members of Congress are very important people i in our sys- 
tem of government. It isn’t quite clear to them that there is a dis- 
tinction between the Congress and the Executive. This is to them an 
obviously important member of the American Government. 

Now, the Secretary’s feeling in this regard is that for the U.S. 
Government to authorize the travel of a representative, of an impor- 
tant representative, of the American Government, to Communist 
China, granted the entire history of the foreign policy vis-a-vis Com- 
munist China that I have mentioned several aspects of, it would be 
very widely interpreted throughout the world and particularly in the 
Far East and throughout south Asia as a change of policy of the 
American Government toward Communist China. 

Mr. Porter. Mr. Chairman, could I just make a brief comment on 
that ? 

Senator GRUENING. Please do, Mr. Porter. 

Mr. Porter. I can’t let this go by. John Rooney, a colleague of 
mine from New York, and cert: rainy one of the ablest men we have 
on the Appropriations Committee in matters of foreign affairs, just 
came back from Russia. I don’t assume that his visit there or a visit 
of any Congressman, or President Eisenhower, could be accurately 
interpreted as meaning any change in policy toward the Red Commnu- 
nists. 
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Now, the gentleman here is suggesting that we are so at the mercy 
of the Communist propaganda machine that, even though my visit 
or the visit of Senator Magnuson or other Members of Congress would 
not mean any change of polic y in terms of softening of attitude ¢ about 
what the Chinese have done, we are at the mercy of the propaganda 
machine, so at the mercy that we have to base our plans ace ordingly 
and not let a Congressman, who also should gather facts as well gs 
newsmen ; he also should get some facts firsth: ind. To me ths at seems 
to be a very craven, despairing attitude. 

Senator Grurentinea. I think it would follow from your testimony, 
Mr. Hanes, that our foreign policy is. in this field, based on the lack 
of understanding of foreign nations. That would be a strange basis 
on which to conduct our foreign policy, that because someone in China 
or Asia would misinterpret something we do, that therefore we can't 
do it. If we conducted our foreign police: y on that basis, we would be 
hoisting a white flag instead of an American flag all the time. 

Mr. Hanes. Sir, I cannot agree with the definition you put on it, 
that it necessarily follows. 

Senator GrueninG. Well, we all have a right to make our own in- 
terpretations and certainly the State Department has a right to have 
its own. But it is difficult for me to follow the logic th: at because 
somebody in Asia would misinterpret a visit of a Congressman as a 
change in policy when currently we are inviting Mr. Khrushchev, and 
we had the visit of Mikoyan, Koslov, and other high-ranking Com- 
munists and are sending people to Russia. C learly that does not 
imply any fundamental change in our attitude toward Russia. 

We have no softer attitude toward the butcheries in Hungary than 
we had 2 or 3 years ago; we still condemn the totalitarian practices 
of these crushers of liberty, the shooting down of American planes 
and the frequent evasiveness over what has happened to the victims 
in the case of Russia; now, those things are similar to the things that 
are happening in China and yet we are now entering a period of 
exchange of visits on a high level with Russia and yet we certainly 
haven’t changed our policy. 

Do you believe that is being widely misinterpreted throughout 
Asia? 

Mr. Hanes. Mr. Chairman, I entirely agree with you and the gen- 
tleman wien he speaks of the visit by Mr. Rooney or any other person 
visiting the Soviet Union or the visit of the President. This is an 
entirely different category. I have tried to point out that with regard 
to our foreign relations with any country, you cannot single out any 
one single item and say this constitutes the foreign policy. The entire 
history, and indeed the present state of our relations with the Soviet 
Union is completely different from the history and the present state 
of our relations with China. We recognize the Soviet Union. Wedo 
not recognize Communist China. We have a history of certain visits, 
more or less over a period of time, but at least visits of Americans, 
including official Americans to the Soviet Union. We have had no 
such history with regard to Communist China. 

There is a very great difference in, as I say, both the background and 
the current situation with regard to the two. They are not analogous. 
I mentioned this matter of misinterpretation as only one factor. 

Again I tried to point out. this is only one of the things that enters 
into the complex of foreign relations. I had mentioned others earlier. 
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What I would like to emphasize is this, that in the President’s 
opinion and the Secretary’s opinion, the history of our relations with 
the Communist Chinese regime, including a number of reasons I 
have mentioned, and the present state of our relations with that regime 
make it undesirable for there to be travel by Americans to Communist 
China. 

Now, on top of that, and because of certain aspects of the situation, 
the Secretary has felt, the President has felt that certain exceptions, 
some of them on an experimental basis, would be in the national in- 
terest and would be a useful experiment in foreign policy. This does 
not change his opinion that. it is still unwise for there to be travel 
by Americans, and that is based on the complex of all aspects of 
foreign policy including as one of them, naturally, the effect 1t would 
have on our alliances, on the strength of the free countries of south 
Asia, in the rest of the free world, indeed on the opinion of the people 
there. That is certainly one of the factors. It isn’t the only one or 
the necessarily controlling one. : 

Senator Gruentne. Let me ask you, do you not think that con- 
stitutes a very arbitrary power on the part of the Secret: iry of State? 
He decides that certain people as an experiment may go ‘and others 
may not. Isn’t that completely contrary to our basic. concept that 
this is a Government of laws and not of men? This is surely a Gov- 
ernment by one man if he can say Joe Doakes can go and somebody 
else can’t go. That is what you say in effect he is doing. 

Mr. Hanes. Mr. Chairman, again, and as the gentleman has pointed 
out, some of this is in the judicial field and perhaps I could do no 
better i in that regard than to cite for you further the opinion of Chief 
Judge Prettyman which, with your permission, was inserted in the 
record of these hearings last Thursday, in which he dealt at some 
length with this partic ular question you have just raised and pointed 
out that it is the constitutional duty of the Executive to conduct the 
foreign relations of the United States, and he did not feel and did 
not come to the conclusion—indeed he most firmly did not come to 
the conclusion—that it was an arbitrary exercise but instead it would 
be an arbitrary incursion, an unwarranted incursion into the Execu 
tive constitutional authority to conduct the foreign relations in the 
judicial branch. 

Now, the gentleman has pointed out this morning that he feels there 
should be a new fore ign policy. That is certainly his right, and if 
he feels that it is his duty to seek that there be a new foreign policy y. 

There are many proper ways in which this can be sought. Cer- 
tainly the Congress has an important function in se —e that there 
be a change of foreign policy at any time that the Congress feels 
there should be, but it remains the Executive's duty ad right to con- 
duct the foreign policy of the United States. And this, in “the Secre- 
tary’s opinion, in the President’s opinion, is a legitimate exercise of 
the conduct of foreign relations. 

Senator Gruentne. Well, the subject really falls under two broad 
heads. First, there is the constitutional question, the right to travel. 
The question is whether in denying that right which may be held by 
the courts to be a right equivalent to freedom of speech or freedom 
of worship—that is one aspect of the question—and the other is the 
question of foreign policy, its wisdom, or unwisdom, and I suspect 
that before long, we will get a judicial determination on the constitu- 
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tional aspect. I think that Representative Porter by taking the ac. 
tion of challenging the Secretary of State’s refusal to give him a pass- 
port is very likely to bring that about, and the Supreme Court con- 
ceivably may decide that in the absence of the specific legislation by 
the Congress, that this is a right which cannot be abridged except 
under very special circumstances. 

Let me ask you this, Representative Porter : 

If you received your passport, your permission to go to China, 
would you feel that you could give up the right of protection which 
obviously the State Department cannot extend in a country like 
China? 

Would you be willing to waive that / 

Mr. Porter. I would, under the circumstances. I think there are 
many other Members who would, also. 

Senator GruENING. In other words, you would be traveling at your 
own risk and you would take that risk ? : 

Mr. Porter. There are many risks so many people take, far greater 
than that. 

Mr. Hanes. Mr. Chairman, can I make a comment on that, since 
you have invited this to be some sort of a round table? 

Senator Gruenine. I think this is a much better way to get infor- 
mation. I think such informal exchange of comments is much more 
apt to bring up a diversity of ideas than by any other way. 

Mr. Hanes. I am quite certain that Mr. Porter, and unquestion- 
ably many other Members of Congress, probably any Member of Con- 
gress, if they felt it was proper and their duty, as obviously Mr. Porter 
feels, to travel to Red China or any other area, would be willing to 
do so at their own risk. I might point out that I have equal conviction 
that any newspaperman, any American newspaperman, would be per- 
sonally willing to travel at his own risk. 

May I point out, however, that that is only a partial answer to the 
question that indirectly is posed by raising that subject. We do not 
feel that any American citizen can waive by his own unilateral 
action—or even by his action acquiesced in, let us say, by the Secretary 
of State—his citizenship and therefore his right to protection by the 
American Government any more than he can waive his opportunity 
as an American by his actions (and of course, the more important 
an American he is, the more opportunity) to embarrass the United 
States in its foreign relations by whatever he may do abroad. 

These are things that travel with you. I do not say that anyone 
would or would not embarrass them, but I say you cannot waive your 
ability as an American to embarrass them or to take certain actions 
which would prove embarrassing or inimical to the foreign relations 
of the United States implied because you are an American. 

We also, as I say, don’t feel anyone can waive their right of pro- 
tection. For example, if Mr. Porter were successful in his suit and 
the Secretary were required to validate his passport, and I am using 
Mr. Porter as an example, since he has put himself forward as an 
example, if he traveled to Red China—incidentally, I am quite certain 
that the Communist Chinese would make very certain that nothing 
happened to him, because it would be to their propaganda advantage 
to see that nothing did—but again, let us assume a slightly different 
circumstance and if he did travel even at his own risk, and if the 
Communist Chinese would be unwise enough to take and incarcerate 
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him, despite the fact that he had made evident his willingness to travel 
at his own risk, I think it is safe to say that the U.S. Government 
would feel obliged and would wish to use every possible method that 
it had at its disposal, to secure his release just as we have done in the 
ast for those prisoners who were still held; and I feel quite confident 
that the Congress, for instance, and the public would wish the execu- 
tive branch to use any such means. 

In other words, I say that effectively speaking, a person cannot waive 
the fact that they are a citizen, and therefore the fact that they are 
entitled to the protection of their Government even though they are 
willing to waive it. Ts 

Senator Grueninc. Mr. Hanes, actually how much protection in 
thistroubled world can the United States afford? Hasn't the situation 

reatly changed since, say, half a century ago when it was customary 
for the great powers, including the United States, to send a fleet to 
shell some foreign city of a small nation if an American interest was 
considered injured? Hasn't that all gone by the board? We do not 
practice that kind of gunboat diplomacy any more. Isn't it true 
that you can no longer furnish protection in many countries of the 
earth, however good the intentions may be? 

Mr. Hanes. The situation now has certainly changed, sir, and there 
is no question that today there are :many hinderances in the way, let 
us say, of providing protection that didn't exist half a century ago. 

However, I would not agree that the United States is powerless to- 
day to protect our citizens. Even behind the Iron Curtain. 

For example, I recall the situation of Mr. Vogeler. There have 
been others who were held by various countries, and who, I think it 
is generally conceded, by the various types of pressure which the 
United States was able to bring on these governments, had their re- 
lease effected. 

Mr. Porter earlier, and yourself, I believe, raised a question of how 
effective has been our pressure on the Chinese Communists. 

Well, it is true they still hold a number, I think it is about five, 
American citizens. But the fact is that they have released a great 
many. 

Now, we don’t think that it is successful until they have released 
every one of them, but we do think there has been some success. We 
do think that the fact that they have released some is a step forward, 
and in that regard, we feel that the policy has had some merit. 

It is qute true, as the gentleman mentioned, that our talks in War- 
saw at the American ambassadorial level did not proceed beyond the 
matter of exchange of, as the Chinese Communists call them, the pris- 
oners. They claimed these people are prisoners. The reason we 
didn’t proceed beyond that is that in the early days of those talks, we 
got an unequivocal guarantee from the Chinese Communist regime 
that they would promptly release all American personnel that they 
hold. They have not yet done so. They have, however, released 
some. 

Mr. Porrer. Mr. Chairman, if I could comment here, I would say 
that the thing—the prisoner exchange has been carried out to the 
point that it has been carried out in spite of our policies, not because 
of them, and that these last five would be at home a lot sooner were we 
to change our policies, and I am glad to see these talks in Warsaw are 
going to continue. 
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Furthermore, I want to say another word on this point—the pro. 


tection of American Congressmen abroad if they go abroad to gather 


facts so they can do their jobs better. 

Of course we can’t waive our citizenship and of course we would 
expect our country to do everything possible, and this is, of course, 
what the issue is, how far does our country go. If we vould involve 
our country in a war because we were taken into custody or some- 
thing happened to us, then our going abroad to seek facts wouldn't be 

very worthy. 

But we wouldn't expect that and I don’t think it would be expected 
generally. What we are mainly talking about here is the national 
security and the maintenance of an honorable peace. It seems to me 
that if it is going to be maintained, it is going to be maintained on the 
basis of facts which Members of the Congress come to understand, ] 
don’t think there is any better way to understand vital facts than 
through travel. 

I want to make just one other point about foreign policy. Of 
course, it would be to the advantage of the Secretary of State if he 
could make it impossible for a Senator to give a speech up here 
unless the Secretary had a chance to read it in advance, and delete 
parts of it, or if he had a chance to censor editorials for the news- 
papers. 

Now, those are outrageous suggestions, but I say they are in the 
same class with the suggestion that the foreign policy of the United 
States is better advanced by allowing the Secretary of State to decide 
who goes overseas under what conditions, and it is espec ially bad in 
terms of restricting the firsthand knowledge a Congressman, a Mem- 
ber of Congress, can get concerning the job which is his to do under 
our Constitution by the selection of p people i in his area. 

Senator GRUENING. Your thought is that travel to any area should 
not be forbidden except in the case of actual hostilities between that 
country and our country. 

Mr. Porrer. Actual hostilities and for some of these others, if he 
were shipped back—I am talking about Members of Congress now. 
I would say that the only exception for Members of Congress would 
be in the case of «ctual hostilities when, of course, the question 
wouldn’t arise. 

Senator GruentnG. Would you make a distinction between Members 
of Congress and other Americans? 

Mr. Porter. Yes, there is a distinction. 1 myself would say that 
other Americans should be allowed to travel except in these instances 
which Mr. Fulbright sets forth in his bill. I would think if he had 
been shipped home at the Government’s expense once before that that 
might—and if he didn’t have sufficient funds—I would think that 
might also be a reason. 

Senator Gruentnc. That really doesn’t come under the head of an 
area prohibition. 

Mr. Porrer. No. That is one of the—I would think that if it could 
be shown by the Government that his going abroad was liable - 
result in the violation of security, say, some scientist deciding to 
and there is reason to believe that could be shown to be valid by the 
Government in a due process proceeding, then I would say yes in that 
case, that man should not be allowed to go abroad. 
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I would think, though, that the burden there is on the Government 
and that generally the abuse of such power must be guarded against. 

Mr. Hanes. Mr. Chairman, might I makea comment ? 

Senator GRUENING. Happy to have you. 

Mr. Hanes. Just with regard to the last point the gentleman made, 
I honestly cannot see anything ccmpassble in what we are talking 
about with the type of, as he said, obviously extreme examples that 
he cited. It is perfectly true, at least in my opinion, that if the Secre- 
tary of State were asking for the unrestricted ability to decide arbi- 
trarily and capriciously that “you shall travel” and “you shall not, 
I would agree this would come pretty close to some of the types of 
things the Congressman mentioned. 

This is not, I think it should be made clear, what the Secretary of 
State feels is desirable. He feels there should be a restricted authority 
vested in him, and vested by act of Congress. He feels that this 
authority should be spelled out. He thinks that the nature of the 
safeguards applying to it, including the due process of law to be 
accorded, should be spelled out in any legislation that sets it up. I 
think that more basically it is important that we remember in a dis- 
cussion of this sort—and again Mr. Porter has very usefully brought 
this out in his earlier comments—there are two aspects. 

One of them is what type of law shall basically set forth what is to 
be done. The other is the question of whether or not our present 
foreign policy isa good foreign policy. 

‘hese are two very different things, and I would submit that it is 
not the proper function of any law to attempt to change the foreign 
policy. In other words, there are other and proper constitutional 
methods whereby the American people, including the participation 
of the Congress, can properly influence and change any given foreign 
policy; but this is a very different matter from the type of law which 
should govern whatever procedures we will follow under whichever 
foreign policy we have, the present one or any different one. I fear 
that at times this discussion—Mr. Porter himself pointed out that he 
felt very strongly that there should be a different foreign policy. I 
think we might be careful to keep the two aspects clear. 

Senator Gruenrne. I think I attempted to make that distinction. 
there are two basic issues. There is (1) the constitutional question 
involving the freedom of travel and (2) there is the question whether 
the foreign policy under the existing law or before the Supreme Court 
decision, which this proposed legislation is aimingto meet in some way, 
in this and other bills, is a wise foreign policy, and that latter, I think, 
would be a matter for joint determination between the executive and 
legislative branches of our Government. 

Mr. Porter. Mr. Chairman, the gentleman stated that he thought 
the Secretary of State wanted in terms of a law about passports, about 
the right to travel. I wonder if the gentleman would approve of 
asimilar law with regard to what books or publications a Member of 
Congress or a citizen could get out of the Library of Congress or any 
library / ; 

In other words, why not some more restrictions on the right of a 
person, a Member of Congress or not, to have access to information 
which happens to be embodied in the printed word? It is exactly the 
same thing; only in the case of firsthand knowledge for a Member of 
Congress it is a little more important that he have a chance to be on 
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the spot and see these things as best he can along with the very definite 
advantages of firsthand observation. 

Would the gentleman go that far? 

Senator GrueNING. Representative Porter, might I suggest their 
taking books or not taking books out of the Library of Congress does 
not involve any peril to our foreign policy. 

Mr. Porter. It could. 

Senator Gruentne. I don’t understand that. 

Mr. Porter. It could in the sense that this is information in books 
there and magazines which could change, because of the nature of it, 
could change the foreign policy of the United States by convincing 
a Senator that something should be done. He goes on and convinees 
his colleagues, and someone isn’t confirmed or there is a resolution 
passed. It is a source of information just as a trip abroad is a source 
of information. If the Secretary wants to cut down on those sources 
of information that come from traveling, it seems to me he might 
want to cut down on the sources of information that are in the printed 
word. 

Senator Gruenine. Then you are putting your question on the 
basis that foreign travel to a country like Communist China is in the 
interests of public information. 

Mr. Porter. That is correct. 

Senator GruENING. What do you comment on that, Mr. Hanes? 

Mr. Hanes. Well, again, sir, I find it difficult to really see a paral- 
lel. However, I will try to answer the question as best I can. 

The Secretary feels, and this goes back to the testimony I made 
at some length before the committee the other day, that there is a 
specific area that is very dangerous to us—that is one of the things we 
have been talking about; that is, we feel there is a real danger, which 
is the travel abroad by active Communists in this country, or Com- 
munist activists, if you wish. We have this morning been speaking 
about a different area which is the nondiscriminatory ability of the 
Secretary of State to apply area restrictions, thatis to say, to designate 
certain areas of the world, certain countries, as places for which pass- 
ports will not be validated. 

Now, in the legislation that we have supported, the Secretary of 
State has been granted discretion to provide certain exceptions to any 
of those types of restrictions, either kind of them, when he feels that 
this is in the interests of foreign policy of the United States. 

Again I say that the question of area restriction, it seems to me, is 
one of the exercises of foreign policy. 

Now, the one we have been talking about, the one in which Mr. 
Porter is interested, is an area restriction which the Secretary of State 
has placed on, which the President has placed on Communist China. 
This has been in effect for a number of years, now. That is a specific 

exercise of the foreign policy power. 

Now, if that foreign policy is an unwise policy in the opinion of the 
American people, if it is not productive of what the American people 
feel our foreign policy should produce, then there exists a perfectly 
proper remedy for the American people under our electoral system 
of changing that foreign policy with regard to Communist. China, 
and indeed there have been some, and I have no doubt there will be 
other, persons who have run for elective office who have made this 4 
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art of their campaign platform. This is perfectly proper but it is 
a question, it seems to me, that is different from the fundamental legis- 
lative question. : 

If the Secretary of State exercised the authority that we asked the 
Congress to confirm in this area restriction field, in such a way as to 
embargo vast areas of the world to travel by the American people, 
capriciously and unwarrantedly, then I feel quite confident that the 
American people would rapidly speak in such a way that it would 
be unmistakably clear that this was not their will and this would be 
changed. 5 ae 

But there is no authority that can be granted by the Constitution or 
by the Congress that it is not conceivable, at least, could be abused. 
Any authority can be abused. If it is abused, there are proper reme- 
dies for it. But also in the conduct of something as complex as our 
foreign relations in which there must be a decision, in which some- 
body must have the ability to act rapidly and to act on the basis of 
information which is not widely or even generally available, much of it 
information that is not even available to the legislative branch, be- 
cause of the circumstances; as far as I am aware from my history 
and reading, this is why the Constitution vested the conduct of for- 
eign relations in the executive branch. They applied what they felt 
and what I feel are proper safeguards that that authority and power 
would not be nani and proper remedies if it is abused. 

But if you ask “is there no way in which this thing can be abused ?” 
of course it can be abused. Any authority can be abused, and I submit 
that the kind of exteme examples which the Congressman has cited 
are types of abuse which the American system would not, and could 
not under its methods of operation, tolerate. 

Senator Gruenine. Thank you, very much, Mr. Hanes. 

Have you any questions? 

Senator Munpr. One or two. I will have to bring the discussion 
back to the legislative side. 

I came in late, Congressman, and I will ask you this question, on 
the basis of the statements I heard you make. Do you favor unre- 
stricted travel or do you feel that some legislation is required to 
establish some criteria enabling the Passport Office to carry out the 
intent of Congress to make restrictions on travel 

Mr. Porrer. I feel that legislation along the lines of the Fulbright 
bill and the Humphrey bill might well clarify the situation, especially 
with regard to how a review is handled in the State Department, and 
the whole process of appeal. I feel that this situation has been left 
at large, and it seems to be going in the wrong direction in terms of 
restrictions. I think to that extent it could be clarified. 

_ Senator Munpr. Well, apart from clarification, do you favor hav- 
Ing some restrictions on travel? If so, should it be established by Con- 
gress or should it be established by the Department of State? 

Mr. Porter. No, I think they should be established by the Congress. 
I do not believe that the restriction of travel is one of the methods by 
which the Executive should be allowed to carry out foreign policy. I 
can see how it would be to the advantage of the Executive, but I think 
the other considerations are more important, the considerations of 
freedom of information. 
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Senator Munpr. Granting that the State meperinnens should make 
up the restrictions, do you think Congress should legislate in that area, 
or should we simply permit free flow ? 

Mr. Porter. I think that under the circumstances, because the State 
Department has presumed to act in this area already in forbidding 
travel by individuals that want to go abroad, they have already gone 
into that field and I think it would be a good idea if Congress took 
over and asserted its right to make the laws. 

Senator Munpr. That is the purpose of all of the bills before us, 
the purpose of my own bill on this subject. I think you said, if ] 
understood you correctly, that you felt it was perfectly proper to 
deny a passport to a scientist who for good and apparent reasons 
was thought to be a Communist or a subversive agent and who would 
be in a position to carry important secrets to the Communist side 
of the world. 

Mr. Porrer. If there was due process with the burden on the Goy- 
ernment. I would not think this should be done on a suspicion, on 
a supposition that the man was going to break the law and break his 
oath and violate security. 

Senator Munpr. Yes. That is granted, of course, that there has 
to be good reason. 

Now, is it your position that accepting that, the Government does 
have the right to protect itself against the accessory to the crime of 
foreign espionage by setting up these criteria? Do you believe there 
should be one rule for a scientist who is a private citizen, and another 
rule for a scientist who might be the same individual but next year 
gets himself elected to Congress? Should he be treated differently 
if he is a Congressman than if he were the same man in private life! 

Mr. Porter. I believe the Member of Congress as a member of 
the legislative branch has all of the rights that the separation of 
powers doctrine gives him, which puts him apart from the ordinary 
citizen and should put him apart from the ordinary citizen, to that 
extent, but I think the principle involved here is freedom of infor- 
mation, of seeking information on which to base his legislative 
decisions. 

Now, your own committees here in the Senate and ours in the House 
have great latitude. They run into the constitutional provisions like 
the fifth amendment occasionally. They run into the executive privi- 
lege, certain well defined exceptions, but these exceptions just point 
up how broad the general power is. So I would say the Member of 
Congress ought to be given the very widest latitude to seek informa- 
tion on which to base his decisions. 

Senator Munpr. Let us take scientist X who applies for a passport. 
Under the criteria established by Congress he is denied a passport 
on security grounds. After engaging in all the due process proceed- 
ing, including the court test, he still is denied. So he runs in his dis- 
trict in 1954 and gets elected to Congress. Would you say scientist 
X who was denied a passport in 1950 as a citizen, becoming a Con- 
gressman in 1954, should then be permitted to go into the areas he 
was denied entrance to as a private citizen ¢ 

Mr. Porter. Yes, I do. 

Senator Gruentna. It is extremely unlikely that a man with this 
record would be elected to Congress. I have a higher opinion of 
the American people. 
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Senator Munpr. I may say I one time served in the House with a 
man who well could have been scientist X, except that he was a lawyer. 
It is unlikely, but possible, that that could happen. I am thinking 
of the overall good of the public. It seems to me there is nothing 
about being in the Government that quite elevates him to the rank that 
the laws that govern the rest of society do not apply to him. In an 
area of his type, giving him congressional immunity to talk on the 
floor of the House is one thing, but to say, get yourself elected to 
Congress and all the security provisions cease to function, that would 
bea great departure, Congressman, from our established procedure. 

Mr. Porter. Lagree with the chairman. It is an extremely unlikely 
example. I say furthermore the information he had as a scientist 
would be then somewhat obsolete by the time he got elected to Con- 
gress, but I want to point out this. In England the members of the 
opposition party are kept away from, as the gentleman may know, 
matters where security is held. For example, they are not allowed to 
visit the missile bases up at Feltwell, I found when I was there a 
couple of months ago. ‘They can’t go into the missile bases because 
they are members of the minority party. 

In this country, as the gentleman knows, we have no such restric- 
tions on Members of Congress. ‘They are allowed access on a need-to- 
know basis to information of this sort. So far as I know, there have 
been no instances where this has resulted in a serious breach of security 
with disastrous results or even bad results for the United States. 

I would say again you have to balance the need to allow a Member 
of Congress the greatest possible latitude in his search for solid facts 
on which to base his decisions against the danger, and I say that I 
would rather err on the side of allowing him this latitude so that his 
decisions will be better. 

Senator Munpr. Well, I think the Congressman would agree that 
once a failure to enforce adequate security provisions results in dis- 
astrous results, it is too late then. 

Mr. Porrer. Well, the gentleman can speculate. 

Senator Munpr. Then we will be back in the shambles, and it is a 
shambles we are trying to avoid. I quite agree the country is still 
here. Nothing has happened. No disaster has occurred. We are 
all interested in keeping it that way. Now I don’t want to argue 
the point. If your point is that a Congressman or Senator should 
not be subject to the security requirements of the ordinary citizen, 
then I disagree 100 percent. I am just trying to find out what your 
position is rather than to argue the point. 

Now, I don’t want to misstate your position, but if I understand 
it correctly, you are arguing that because of the legitimate desire of 
a Congressman to know so he can legislate, to know so he can com- 
municate with his constituents so they know whether his legislation 
is sound or not, to know so he can communicate to the country so the 
country can respond or reject his policies, you feel that a Congressman, 
then, or a Senator, I presume, or, let us stay with the Congressman, 
should not be denied the right to travel on the grounds of other 
citizens, the security. 

Mr. Porter. Because he is representing a good many other citizens 
and he has special duties, and therefore he should not be treated as 
though he were an ordinary citizen. 

46396—59——15 
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Senator Munpr. Would you take the same attitude, which I pre- 
sume you must be forced to take because of consistency, that the atti- 
tude and the relations of Congress are all wrong whie ‘h require those 
congressional Members who serve on the Atomic E nergy Committee 
to obtain a Q clearance? 

Mr. Porter. I have a Q clearance myself. I had to have one to go 
out to Eniwetok a couple of years ago. i 

Senator Munpr. You know, then—— 

Mr. Porter. I have not heard of any such difficulty about this mat- 
ter, but I know in the field of atomic energy Congress could well de. 
cide, and I assume Congress decided this clearance was justifiable 
not the Executive. . 

Senator Munprt. We are trying to do this by law. 

Mr. Porrer. But we haven’t been doing it by law. The State De- 
partment has been doing it without law. They refused my passport 
on the basis that they hs ad the power to do it. ‘T think it would be an 
unwise law and that is the difference between us at this time, if the 
gentleman is suggesting that we write into the law that Members of 
Congress could be refused the right to travel because they were de- 
nominated security risks. 

Senator Munpr. No; let us get the record clear. My position is 
that being elected to Congress is like getting appointed to the Govern- 
ment. You are appointed. Mr. Hanes is appointed, not anointed, 
and I don’t think Congressmen and Senators are anointed either. We 
are elected. I don’t think that sets us apart from the rest of our 
constituents. 

Mr. Porrer. I would certainly not be in the very bad political situ- 
ation of saying we are better than our constituents. That isn’t the 
point. We are different because our constituents have given us a 
different job to do and have given us the widest latitude to make 
ourselves educated on a million subjects and travel is one way of 
learning in our work. . 

Senator Gruenina. I would like to ask you, Senator Mundt, in view 
of the distinction you make that being elected by the people is being 
anointed, you don’t believe vox populi is vox dei. 

Senator Munpr. I agree with you. 

Congressman, on the Q clearance matter now, this is very impor- 
tant. We have got to be consistent on it. You have a clearance be- 
cause of your position. I have a clearance because of my position on 
appropriations. I think this is good. This was decided by Congress. 
I am interested in knowing whether you think it is wise or unwise to 
insist upon members of the Atomic Energy Commission, the Joint 
Commission, to have Q clearance or whether a C ongressman to go into 
certain strategic areas first has to get a clearance. 

Mr. Porter. Let me make it ‘clear. I have no doubt about the 
power of Congress to do this. You are asking me about the wisdom. 
I think it is wisdom in the case of the Committee on a Energy, 
and my going out to Eniwetok. I thing that is why. I do not think 
it would be wise to do what the State ‘Department or the President 
has proposed in this committee in terms of restricting the right to 
travel. This isthe issue before the committee. 

Senator Munnpr. It seems to me you are aiding me now with my 
argument. 

Mr. Porter. I want to aid you. 
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Senator Munpr. We start out with the assumption that we agree 
it is a function of Congress to establish the criteria. 

Mr. Porter. We started out by agreeing it would be better to clarify 
the situation. 

Senator Munpr. We agree the power of Congress is exercised wisely 
in saying that a Congressman should not be treated any differently 
from the ordinary citizen. If they are going to have access to highly 
classified material, they should get a Q clearance just the same as a 
citizen. It seems to me you should come along with me on the third 
point and say Congressmen are not any different from ordinary citi- 
zens on this matter of travel, that they should follow the same criteria 
applicable to other people, and it should be made clear in the law that 
if, perchance, we have a Congressman who desires to travel abroad and 
if 1t is determined that his travel will be inimical to the security of 
this country, then he should be denied a passport just the same as 
Joe Doakes, applegrower, Oregon. 

Mr. Porrer. You reach pretty far for your example of a Congress- 
man to be in this situation because of the fact that he would have to 
be elected to the job. Iam not against having restrictions. I believe 
there should be restrictions written into the law about under what 
circumstances you can provide for this, or no passport for an indi- 
vidual. 

I do believe, though, as I have stated, that I think Congressmen, 
Members of both Houses, are in a different situation from the ordinary 
citizen. They are subject to reelection. If there is going to be a 


= 


violation of security, the gentleman is assuming that his going abroad 
would result in the violation of security, that this has been proved 
in court. That is very farfetched, a very farfetched assumption, I 
would say, and under those circumstances you are saying that he still 
isa scientist, he still knows things which would violate security regu- 
lations of the United States, I am trying to develop in my own mind 
this unlikely situation which you have confronted me with, and it 
seems to me that under those circumstances you are saying he would 
commit a crime if he went abroad because he would divulge informa- 
tion which had been given to him on a security basis. I think he should 
be subject to prosecution on that basis and prosecution will probably 
be all that would be needed to keep him from going abroad under the 
circumstances. 

Senator Munpr. The difficulty of the kind of world in which we live 

is that prosecuting somebody after the fact, after some highly im- 
portant secret formula has been delivered to the enemy, isn’t of any 
great consequence. What we are all interested in is the survival of 
freedom and our way of life and in making the machinery of freedom 
effective in protecting us against the machinery of totalitarianism. 
We have to accept certain responsibilities and certain restrictions. 
I think they should be written in the law and applicable to individuals 
and public officials alike. 
_ Mr. Porrer. Well, the gentleman’s specific recommendation, then, 
is that the restrictions that if anyone is declared not to be a security 
risk—declared to be a security risk in effect by a court, after due 
process of law, which would include confrontation of the witnesses 
against him. Is that the gentleman’s position ? 

Senator Munpr. No. My very clear statement is that whatever 
restrictions Congress decides to establish for the denial of passports, 
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that those restrictions should apply equally to public officials and 
private officials. 

Mr. Porrer. I don’t know that we are too far apart except I say 
that the average citizen should have complete right to travel, too, 
except in certain exceptions mentioned, in time of actual war or where 
he is an escaping felon or other situations where we very clearly should 
not allow him to go abroad. A very limited number of situations. So 
[ think that whereas the gentleman believes that everybody should be 
under restrictions, probably more stringent than I do, with regard 
to right of travel, I believe that everyone should have a very wide 
latitude, whether he is a Congressman or not a Congressman, but that 
a Congressman should have the widest possible latitude. 

Senator Munpr. One other question. Maybe it is a false assump- 
tion to begin with, and I may be wrong, that you felt Congress had a 
responsibility to legislate additional restrictions against travel other 
than those involving these cases. I thought that you stated earlier 
that you felt Congress did have a responsibility to legislate restric- 
tions involving our security and you got in the illustration of the 
scientist. 

Mr. Porter. Yes. I agree with the provision which I understand 
is in the Fulbright bill, and I think it is in the Humphrey bill, too, 
with respect toa security situation. 

Senator Munpr. You are right about it being in the Fulbright bill, 
but not in the Humphrey bill. They are on page 6 of the Fulbright 
bill. The Humphrey bill simply sets up restrictions in time of war, 
but the Fulbright bill sets up restrictions on page 6 which are not too 
different from those established in my bill, although we have a dif- 
ferent criteria established for determining whether or not a person 
is a security risk. But if you concur with the restrictions in the Ful- 
bright bill that were set out in paragraph B of page 6, then I think 
that you must concur that those should be equally applicable to Con- 
gressmen and to private citizens. Otherwise we are far apart in our 
concept of the rudiments of the office. 

Mr. Porter. I don’t have a copy of the Fulbright bill in front of 
me. I was looking for it here in the summary. 

Senator Munopr. I think what you are referring to is said under 
6(b)— 
that there are reasonable grounds to believe that the citizen, when abroad, would 
endanger the national security of the United States by (1) transmitting, without 
proper authority, highly classified secrets of the United States; or (2) inciting, 
or conspiring to bring about, international hostilities or conflicts which might 
involve the United States— 
things of that kind. 

Mr. Porrer. Yes. I have it here now. Yes. I would be for that 
provision as long as there was complete due process of law. 

Now, your question as to whether a Member of Congress should be 
subject to —— 

Senator Munpr. Covered by the legislation. 

Mr. Porter. Of course, in the first place I say it is very unlikely 
that one would be under that provision. I think it would be an ex- 
ceptional case. Whether his peculiar position should enable him to be 
made an exception to it, that is your question. You say “No.” And 
Tam not sure that 





Senator Munpr. I say “No” and you say “Nay.” 
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Mr. Porter. I say I would like to give that matter further study 
because I think we should be concerned about this necessity for get- 
ting information and that there is, at least for us Members in the 
House, a review of us every 2 years and that tends to keep us within 
bounds. 

Senator Munpr. Give it more time. Let me say the unlikelihood of 
the situation in my opinion is not pertinent. I have been here 20 years, 
Charlie, and in those 20 years I have run across quite a few instances 
where Congressmen have been unable to get a Q clearance and under 
these proposed criteria might well have been un: able to travel abroad. 
While it is unlikely, it does happen. I have never had one of my col- 
Jeagues commit murder. It is unlikely that they are going to. But 
[think the laws on murder should be equally applic able. 

Mr. Porrer. May I say I am glad you recognize the unlikelihood. I 
don’t think it is irrelevant, especi: uly when we have such a situation 
facing the Congress. It is not only likely but it is a fait accompli 
which the St te Department has taken unto itself to tell Members 
of Congress they cannot go to some parts of the world. It does seem 
to me that this committee and other committees concerned with this 
ought to address themselves to this situation as it faces them and leave 
hese unlikely matters for later study. 

Senator Munpr. I have no further questions. 

Mr. Porter. I have just one other thing, Mr. Chairman, if I could 
say it at this time. About the matter of newsmen. It is my opinion, 
based on studies I have made and which will be set out at some length 
in the Congressional Record today, that the reason why we haven’t 
had a newsmen exchange is that the State Department has not wanted 
tosee that completed. 

Now, Mr. Hagerty on television not long ago made the statement 
that we were preventing our newsmen from going to China. He was 
corrected on that later, but if Mr. Hagerty, who is the topman in the 
informational setup for the Executive, is confused, think what most 
of the American people may feel. 

Now, the fact is that we have, as the gentleman said, given permis- 
sion to these newsmen to go to China, but we have not agreed to acc ept 
a like number of Chinese newsmen. and the State Department’ S posi- 
tion on this, which I know very well, is that no Chinese newsman has 
ever applied for a visa. That is their position on it. 

However, we have not agreed to admit the Chinese newsmen on 
the basis of equality as they are requested, and, in other words, we are 
the ones who are frustrating this, which seems to me to point out that 
we don’t want the exchange. Rather, we set it up as an experiment 
and there is a great deal of pressure from important people in this 
country that we do exchange newsmen. The State Department has 
by its own actions frustrated 3 

T have here this editorial from the Oregonian of August 28, and he 
Says: 

But even if he wins his suit, Mr. Porter may not be admitted to China, unless 
the State Department grants the quid pro quo of admitting a Communist Chinese 
of equal government rank. That is what is preventing the newspapermen from 
entering China. The Reds want the United States to accept an equal number 
of Communist newspapermen, and State won’t do it. 

And that, I submit to you, . the fact. They won't do it. They 
have said why don’t some of them apply for a visa in the matter? 
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Well, it doesn’t work that way. All these people are asking is for 
equality in this case. I think we have set up the iron curtain and ip 
the speech that I will probably insert in the record today, on the other 
side, I will detail why the negotiations—we are the ones who erected 
the iron curtain. We are the ones who have frustrated the newspaper. 
men, denying exchange. 

Senator Gruenrnc. If your speech is pertinent to this inquiry, | 
think it would be proper to introduce it into the record of this hearing. 

Mr. Porter. I will be glad to do that. 7 

(The speech referred to follows :) 


{From the Congressional Record, Sept. 1, 1959] 
IRON CURTAIN MADE IN U.S.A.—THE Facts Asour UNITED STATES-CHINA TRavez 


Mr. Porter. Mr. Speaker, last June in London I talked with H. P. Chou, second 
secretary of the Chinese People’s Republic’s diplomatic delegation in the United 
Kingdom. Our conversation lasted for an hour and 20 minutes and took place at 
his Embassy on Portland Place. I wanted to find out why the Chinese Govern. 
ment, a short time previously, had refused a visa to Averill Harriman and why 
their journalists had not applied for entrance to the United States. 

My dealings, I add, were “contact not contract,” to use Hubert Humphrey’s 
phrasing of the distinction insisted on by the Logan Act. I had long been in- 
terested in the proposed exchange of journalists and its bogging down. Recently 
on the floor of the House I had suggested a mission to China, made up of Mem- 
bers of Congress, journalists, businessmen, and experts, to look into the condi- 
tions and potential of trade with the United States. 

Mr. Chou told me the Iron Curtain was of U.S. manufacture. He pointed out 
that they had initiated the idea of newsman exchange. When I returned to the 
United States, I reported my conversation to the Department of State. I asked 
the Assistant Secretary of State for Far Eastern Affairs, J. Graham Parsons, if 
we had made it clear in our negotiations with the Red Chinese that if their 
individual newsmen applied for visas, it was likely they would be allowed and 
thus the logjam would be broken so our journalists could get visas for China. 


THE BEAM IN OUR EYE 


His reply was that he did not know, but that we were not going to beg the 
Chinese to admit our journalists, something I had not suggested. I asked to see 
a transcript of the talks in Warsaw and Geneva between United States and Chi- 
nese representatives. Later I followed up with a similar request in writing and 
it was turned down. I went ahead to enlist the aid of the Library of Congress 
Legislative Reference Service and did some research on these negotiations as 
reported in the press. 

My conclusion, we built the Bamboo Curtain, not China, or as the Bible puts 
it: “and why beholdest thou the mote that is in thy brother’s eye, but considerest 
not the beam that is in thine own eye.” 

For many years now the American people have been told that if we only can 
hold out long enough in our policy of building a high wall around China, the 
Peking Government is bound to collapse. 

In a speech at the National Press Club last June 16, just at the time he was 
resigning as Assistant Secretary of State for Far Eastern Affairs, Walter S$. 
Robertson said that he did not believe there was much chance of the Peking Gov- 
ernment collapsing. 

This coincides with what our allies and American military men have been 
saying for years. 

Yet we go on pursuing the illusion that by erecting this wall against trade 
and travel, by barring all exchanges, by refusing to negotiate with the Chinese 
at a level high enough to count—that by these actions we can bring about the 
collapse of the regime which is admittedly a cruel and vile police state. 

This policy is not going to cause the regime to collapse. It works against our 
interests. It deprives us and some of our allies of the benefits of trade. 


SECONDHAND INFORMATION 


It compels us to go to the British or to the Indians or to other foreign sources 
to find out what is going on in the most populous country in the world. 
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It prevents Chinese correspondents and students from reporting objectively on 
the United States. : , ; 

It prevents the growth of that sort of constructive relationship which can 
only develop as a result of contacts and direct associations between peoples. 

To attain these disadvantages to our own interest we continue to maintain 
this great wall. In the process we reap another disadvantage: the compelled 
cohesion of the Communist bloc. 

In tracing the sequence of developments in the negotiations relating to this 
question of travel, it becomes clear that under this administration the State 
Department has distorted the facts they give to the American public. 

One dramatic proof of this distortion appeared recently on a national TV 
program when the President’s press secretary, James Hagerty, stated that we 
were refusing to let our journalists go to China. He was, accidentally and 
through ignorance, telling the truth but not in accordance with the position of 
the Department of State. 

As a token concession to the growing pressures in the United States insisting 
upon increased knowledge of what is going on in China, the Department has 
yalidated passports to the authorized representatives of designated news agen- 
cies. At the same time the Department has told the American people that the 
responsibility for the newsmen not getting into China rests with the Chinese 
who refuse to grant entry visas. 


STATE DEPARTMENT DOUBLE-SPEAK 


The State Department has not told the American people that the Department 
knew full well at the time this action was taken that China would not grant 
visas. China would not grant visas for the plain and understandable reason 
that the United States has refused to declare openly that the United States, 
as a matter of policy, would agree in advance to the admission of Chinese cor- 
respondents on the basis of reciprocity and equality. 

The State Department knew that for 3 years China had been urging high-level 
negotiations on travel, trade, and related questions. The administration could 
be reasonably sure that so long as we refused to engage in high-level negotia- 
tions on this question the Chinese would refuse to issue visas. Publicly the 
administration deplored China’s Bamboo Curtain. Privately the administra- 
tion welded together its own Iron Curtain. 

When pressed on this point, the Department’s spokesmen squirmed a bit and 
said that the immigraticn laws would not permit advance agreement for the 
admission of Chinese into the United States. When pressed further on the 
point, the administration conceded that United States and Soviet citizens travel 
through agreements and that the Department could exercise its waiver powers 
under the immigration laws. They then shifted to the tack that the Chinese 
are free to enter the United States but none have applied. This was the first the 
Chinese—who are still waiting for the high-level negotiations on the question— 
had heard of their admissibility. 


AN INEFFECTIVE POLICY 


It is quite clear that the basic intent of the administration is to continue to 
maintain its ineffective policy of massive insulation between ourselves and the 
people of China. 

Let us trace the major developments which place the position of our Govy- 
ernment in proper perspective. 

In the spring of 1955 there was a threat of a Communist invasion of Formosa. 
Chinese forces were deployed along the coast of Fukien Province facing For- 
mosa. The peoples of Asia feared the outbreak of war. 

It was at that time, at the Bandung Conference on April 23 that Premier 
Chou En-lai made a proposal that the United States and China negotiate. Chou 
said: 

“The Chinese Government is willing to sit down and enter into negotiations 
with the United States to discuss the question of relaxing tension in the Far 
Rast, especially in the Formosa area.” 

This proposal was received by the Afro-Asian heads of state at Bandung as 
a gesture of reasonableness and in the interest of peace. In Washington, Sec- 
retary Dulles had gone to Duck Island and President Eisenhower was in Gettys- 
burg. In their absence, Under Secretary Herbert Hoover, Jr., promptly cabled 
to Bandung rejecting negotiations. 











226 PASSPORT REORGANIZATION ACT OF 1959 


PLUMMETING PRESTIGE 


Within minutes, throughout the Afro-Asian Conference, the prestige of the 
United States hit rockbottom while Communist China gained stature as a result 
of its forthright proposal to negotiate our differences. Sir John Kotelawala 
Prime Minister of Ceylon, expressed the sentiment, “It is a pity that the United 
States should have replied to China’s offer without thinking.” 

In the U.S. Senate, Senator George, then chairman of the Foreign Relations 
Committee said: 

“When (Chou) says that he is willing to talk, then I think it is time that the 
high officials of this Government indicate a willingness to talk also * * * . It 
is never appeasement when a powerful country as the United States indicates 
a willingness to discuss problem.” 

Only then the administration belatedly and begrudgingly agreed to negoti- 
ations on a two-point agenda. Point 1 was the return of Americans interned jn 
China and Chinese in the United States. Point 2 was “other practical matters.” 


PRISONERS RELEASED 


The negotiations opened in Geneva on August 1, 1955, with the United States 
represented by Ambassador Alexis Johnson and China by Ambassador Wang 
Ping-nan. On the day before the opening of the conference, China released 11 
Americans. Subesequently she has released all but four of the Americans, 
The United States made provisions whereby any Chinese in the United States 
wanting to return to China could do so by reporting to the Embassy of India in 
Washington. 

Since the negotiations first opened, China has pressed for negotiations on 
point 2, “other practical matters,” with negotiations at a higher level than the 
Ambassador level. By other matters, China mentioned such questions as removal 
of restrictions on trade and travel. This was also the intent of the original 
Bandung proposal. 

As time passed the United States refused to consider point 2 until China would 
renounce the use of force and until all Americans were released. China refused 
to release all Americans until there was some concrete indication that the United 
States would discuss point 2—including agreements on trade and travel. 

A stalemate resulted. In June 1958 the negotiations were terminated with 
the reassignment of Ambassador Johnson to Thailand. 


FACTS TO BE FACED 


On June 30, 1958, China issued a statement declaring that it would consider 
the Geneva negotiations broken up by the United States unless the U.S. Govern- 
ment resumed the talks within 15 days. On July 14 the United States said that 
the Chinese demand would be disregarded but that a few days after the 15-day 
deadline the United States would designate a new representative and propose a 
resumption of negotiations. In response Peiping said that while the United 
States had suspended the talks for more than 6 months unilaterally “a few 
days’ delay is not so objectionable’’—Peiping, NCNA, July 15, 1958. 

It is not likely that the administration has intentionally used the remaining 
Americans in China as pawns in this insulation game it has been playing. In 
terms of results, however, I do believe that if our Government had proceeded 
with high-level negotiations on trade and travel in accord with the initial nego- 
tiation proposals, and the hopes of many Asians, many of our European allies 
and many Americans—there is reason to believe that the remaining five—one 
has been added—Americans would now be in the United States. 

There is also good reason to believe that if we had concluded agreements on 
trade and travel the subsequent climate would have been such that by now we 
could have proceeded to consideration of such tension-producing, war-breeding 
issues as the reunification of Korea and the permanent status of Formosa. 

Instead, in 1958 the Chinese threat to Formosa was again rekindled. Again, 
at the instigation of Premier Chou En-lai, negotiations were reopened, this 
time in Warsaw with the United States represented by Ambassador Jacob Beam. 
Again the United States opposes discussions at a higher level than the ambas- 
sadorial level. Again we are insisting upon perpetuating the massive wall of 
insulation between ourseives and the people of China. And at the same time, 
the State Department tries to convey the impression that China is responsible 
for refusing to grant visas to our newsmen. 
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CHRONOLOGY OF TRAVEL ISSUE 


The following chronology indicates major positions taken by the United 
States and China with respect to travel: ; 

On November 1, 1955, the State Department announced that it would vali- 
date no passports for travel to China until all Americans had been released. 
The Department stated that it could not expose others to the dangers until 
China had lived up to its existing commitments (New York Times, Nov. 1, 
955). 
an June 12, 1956, Ambassador Wang Ping-nan, breaking the secrecy of the 
Geneva talks, said that he had agreed to a meeting of Foreign Ministers within 
60 days. On the same date the State Department said that negotiations could 
not be shifted to the Foreign Minister level so long as Communist China re- 
fused to make a meaningful renunciation of force and failed to return 13 
Americans still held in prison. 

On August 7, 1956, Communist China invited 15 U.S. newsmen for a 1-month 
visit. On the same date the State Department rejected the invitation stating 
that “it continues to be the policy of the State Deparment not to issue pass- 
ports.” The reasons stated were: First, that the Department could no pro- 
tect passport holders if they were in Red China, and, second, American citizens 
remained imprisoned (Department of State Bulletin, vol. 35, p. 314; New York 
Times, Aug. 7, 1956). 

On August 12, 1956, Chou En-lai again invited American newsmen “in order 
that they might see what China really was like” (New York Times, Aug. 12, 
1956). On August 24 President Eisenhower expressed “full concurrence” in 
the ban on passports to newsmen (New York Times, Aug. 21, 1956). On August 
24, 1956, China ruled that it would not admit newsmen who were not in posses- 
sion of U.S. passports. This ended the plans of those newsmen who intended to 
go to China without passports (New York Times, Aug. 24, 1956.) 

On September 1, 1956, President Eisenhower stated that no one would 
rather send newsmen to China than he would, but it could not be allowed as 
long as China continued to hold American citizens as hostages (New York 
Times, Sept. 1. 1956). On November 28, 1956, Premier Chou En-lai repeated 
his invitation to American newsmen to visit China (New York Times, Sept. 
1, 1956). On January 20, 1957, Ambassador Johnson stated that he had been 
using U.S. permission to travel as a bargaining point in attempting to obtain 
the release of 10 Americans still held in China (New York Times, Jan. 20, 
1957). 

President Eisenhower said, on January 23, 1957, that he would not consider 
changing U.S. policy as long as China continued to hold American prisoners 
(New York Times, Jan. 24, 1957). On January 27, 1957, Chou En-lai said 
that he would like “everybody to visit China” (New York Times, Jan. 27, 1957). 


ADAMANT DULLES 


At a news conference on February 5, 1957, Secretary Dulles said that “news- 
men and others are prevented from going to China because China uses the 
illegal detention of Americans as a means of pressure to accomplish its own 
ends. If Americans were released policy might be changed.” He added that 
the issuance of passports to a regime which is not recognized is something 
which is never done even if the newsmen were to waive protection (Department 
of State Bulletin, vol. 36, pp. 300-305). Secretary Dulles further stated that 
Red China seeks to trade the release of Americans for U.S. permission for 
the newsmen to visit China (New York Times, Feb. 6, 1957). 

On February 21, 1957, News Correspondent Arthur Krock published a new 
Statement of the State Department’s position. This listed the following rea- 
sons for the ban: First, Chinese blackmail; second, Wang Ping-nan’s agree- 
ment to free prisoners as yet unfulfilled; third, signs of U.S. weakness weaken 
our allies; fourth, the ban not applied exclusively to newsmen but to mis- 
Sionaries, scholars, and so forth; fifth, the ban is not a violation of freedom 
of the press; sixth, there is no issue involved of the nonimpartiality of the 
newsmen; seventh, the President’s proclamation of a national emergency is 
Still in effect banning trade and travel; eighth, China refuses to renounce 
force in the Formosa area—having no diplomatic relations, the United States 
could not protect its citizens; ninth, a lawless regime is trying to win respecta- 
bility; tenth, constructive action by Peiping will bring a review of policy, but 
not before (New York Times, Feb. 6, 1957). 
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On March 5, 1957, a new reason was advanced. Secretary Dulles stated 
that Red China is trying to reestablish cultural intercourse with the neighbor. 
ing countries; that this is dangerous to them and the United States must not 
set a bad example (Department of State Bulletin, vol. 36, p. 488). 


MURPHY’S FIVE REASONS 


In testifying before the Senate Foreign Relations Committee on April 2, 1957 
Under Secretary of State Robert Murphy said that travel to China was banned 
for the following reasons: 

(1). A state of unresolved conflict exists. The national emergency pro 
claimed at the outbreak of the Korean attack is still in effect banning ay 
trade and financial transactions; in time of war, travel in enemy territory 
is denied to U.S. citizens. In the present state of national emergency, travel ig 
similarly denied. 

(2) Red China constitutes a threat to Formosa and refuses to renounce force 
in the Formosa area. 

(3) Since the United States does not recognize the Chinese Communist regime, 
diplomatic and consular protection cannot be extended; they still hold hostages, 

(4) In their lawless acts the regime has cynically disregarded world opinion, 
Now they need respectability. One of the requirements of such respectability 
is trade and cultural relations with the United States. 

(5) Since eight U.S. citizens are still held prisoners we would be yielding to 
a form of blackmail (Department of State Bulletin, vol. 36, p. 665). 

On April 24, 1957, Secretary Dulles told a news conference that the question 
was whether “we can have a passport policy which will permit responsible news. 
gathering and at the same time not permit a general influx of Americans into 
Communist China.” He said that the Department would be receptive to concrete 
suggestions. 

A LINE THAT COULDN’T BE DRAWN 


After repeating the earlier reasons for opposing travel, Secretary Dulles dis- 
cussed the difficulties of drawing a line between newsmen and other persons 
desirous of entering China. Then Secretary Dulles declared : 

“We have no intention of inviting Communist Chinese newspaper people to come 
to this country * * * since any such passports would have to be issued by a 
regime that we do not recognize as a government, it would not be practical to 
give a visa for such people who had credentials only stemming from the Chinese 
Communist regime to come to this country (Department of State Bulletin, May 13, 
1957, p. 268).” 

In evaluating Mr. Dulles’ remarks, the New York Times pointed out that some 
of the correspondents at the news conference “felt that Mr. Dulles was making 
such an official issue of the question that if he insisted on official ground rules 
the Chinese Communists would withdraw the invitation and thus complete the 
ban” (New York Times, Apr. 24, 1957). 


A SUDDEN CHANGE OF POLICY—-APPARENTLY 


Against this background—having stated the firm policy that validated passports 
would not be granted until all American prisoners were returned nor while the 
Trading With the Enemy Act remained effective nor until the Peiping regime was 
officially recognized nor while the Korean emergency continued to exist—and 
having unequivocally declared that “we have no intention of inviting Communist 
Chinese newspaper people to come to this country” on August 22, 1957, the State 
Department then proceeded to authorize 24 American newsmen to go to China 
(Department of State Bulletin, vol. 37, p. 420; New York Times, Aug. 23, 1957). 

Evidently the Department found its own argument unpersuasive. The response 
of the Peiping government was outright rejection. The Peoples Daily, the official 
organ, declared that “the decision of the Department of State ignores the principle 
of reciprocity and is completely unacceptable” (Jen Min Jih Pao, Aug. 26, 1957). 

On August 28, 1957, Secretary Dulles said that the United States would con- 
sider the application of any Chinese newsman on its merits but would not give 
blanket permission to a group (New York Times, Aug. 28, 1957). 

Premier Chou En-lai responded on September 7, 1957, by extending a new wel- 
come to Americans to visit China but only on a reciprocal basis (New York 
Times, Sept. 7, 1957). On the following day he again called for a reciprocal 
exchange (New York Times, Sept. 7, 1957). On September 12, Ambassador John- 
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son rejected a proposal of Ambassador Wang Ping-nan for a reciprocal exchange 
of newsmen (Department of State Bulletin, vol. 37, p. 383; New York Times, Sept. 
957). 
“ agian on this rejection, the Chinese newspaper Chin jih hsin wen 
ted: 
a September 12 during the meeting of the Chinese and American Ambassa- 
dors, the Chinese Ambassador proposed to the U.S. Ambassador the exchange of 
newsmen of the two countries on the basis of reciprocity. Johnson replied that 
this could not be considered because of U.S. immigration restrictions. But this 
violates the principle of reciprocity and obstructs the interchange of personnel 
of the two countries. The Chinese proposal of the interchange of newsmen is 
issued on the principle of reciprocity ; it is practicable and is in consonance with 
the desires of the Chinese and American peoples to promote closer relations 
between them. The American refusal to accept this proposal signifies the fact 
that the United States has no intention to take this step to fulfill the desires of 
the Chinese and American peoples” (Peiping, “People’s Handbook,” 1958, p. 435). 


WHY NOT EQUALITY AND RECIPROCITY ? 


Since that date the Chinese position has remained basically the same. On 
December 12, 1957, Wang Ping-nan proposed a comprehensive exchange and as- 
sistance agreement “on the basis of equality and reciprocity.” This was re- 
jected. As for the more recent shifts in the U.S. position, these have been within 
the framework of a continued policy of forestalling travel. On April 23, 1959, the 
State Department reversed its earlier tactic by challenging Communist China to 
have some of its newsmen individually apply for permission to enter the United 
States. The Department was “prepared to consider recommending to the At- 
torney General a waiver” of laws preventing visits by Communist Chinese. 

This, however, did not satisfy China’s insistence upon an advance agreement 
based on clear equality and reciprocity. The administration has continued to 
refuse to validate passports to applicants other than the authorized news- 
men, including the applications of Associate Justice William O. Douglas and 
several Members of Congress. 

Far from begging, our policy has been to sandbag the newsmen exchange pro- 
gram while pretending piously that the blame for failure should be placed on the 
Chinese. 

However defensible the administration’s position against allowing passports 
to our newsmen, and it was not entirely unreasonable, the passports were given 
to them. 

The Secretary states publicly that if a Chinese newsman will apply, the Secre- 
tary will recommend a waiver of the Walter-McCarran Act to the Attorney 
General. If the Secretary can do it in 1 case, he can do it in 21, 31, or 41 cases 
on the basis of reciprocity and equality. Why does he not? 

Whatever their record in other negotiations, and it is bad, the Chinese have 
pushed this program and their request for equality, and reciprocity is undeniably 
one we should grant, first, because it is fair that we do, and second, because it 
will ultimately help the cause of peace if their newsmen and others see for 
themselves this land of ours. 


Mr. Hanes. I would like to take direct and total issue with the 
Congressman as to what he has just said. As I say, this experiment 
was originally set forth in 1957, approximately 2 years ago. There 
have been since that time one or two occasions on which the State De- 
partment has reaffirmed its desire to conduct this experiment; for 
example, as the original period of validity expired, and a couple of 
other occasions of this sort. I would like to say that the Department 
of State, the Secretary of State, has from the time that this experi- 
ment was first announced, and to the present, felt very strongly that 
it should be carried out, that this was the purpose of making the ex 
periment, and I think that the record makes abundantly clear that he 
has felt it should be carried out. It is quite true that. at the time of 
the original announcement there was some wording which was per- 
haps not as well phrased as it could have been and was subject to mis- 
interpretation, and the Chinese Communists, because they did not 
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actually wish to have the exchange, jumped on this language and said 
that we were not prep: ared to admit Chinese newspapermen. 

The Secretary of State, Mr. Dulles, in his news conference a couple 
of weeks after the original announcement, mi ade it abundantly. clear 
that this was a “red herring” that the Chinese Communists had raised. 
He said, and it has been repeated since, and I am prepared to repeat 
it right now, that the State De partment was entering into this in good 
faith, that we recognized that the Chinese Communists would wish 
to have newsmen come to this country if we had newsmen go here and 
this was something we were prepared to see. 

Now, it is quite true that we have not been able to say in advance 
that we will take the exact number of newsmen from Red China as we 
are sending there. The reason for that is very simple. It has noth- 
ing to do with the opinion of the State Department. The law pre. 
vents us from making an advance finding in the case of an applicant 
for admission to our country. We have to make a finding on the basis 
of an application. That is the law. We have no discretion in that 
matter, That is under the Immigration and Nationality Act. We 

‘annot say in advance that somebody is admissible to our country 
Ww without knowing who “somebody” is. We have said as much as it is 
possible to say under the law. Wehave made abundantly clear that if 
the Chinese Communists choose to put this on the basis of rec iprocity, 
that will work out. We cannot make any further statement than that 
because of the law, and Tam quite prepared to say now that it. stands 
in the record and I will report it in the record right now that the Chi- 
nese Communists are in no doubt whatsoever that. if they wish to have 
this exchange on the basis of reciprocity, and if they put up an equal 
number of people that by any stretch of the imagination can be con- 
sidered as newspapermen, they will come in here if they let our people 
in Red China. 

Now, beyond this we cannot go by law. We can’t make any advance 
finding. The reason that there has been no exchange is very simple. 
It is that the Chinese Communists don’t want the exchange. That is 
why there has been no exchange. 

Senator Munpr. Isn’t it correct, Mr. Hanes, that the Chinese Reds 
originally threw out all our American newspapermen and made them 
persona non grata, booted them out of the country ? 

Mr. Hanes. Well, in the very early days, immediately after the 
taking over of China by the Communists, they were throwing out 
people and throwing them in jail, newsmen and others, and the Ameri- 
cans were very much unwanted. Almost the entire American group 
was then or shortly after either thrown out or thrown into jail or 
incarcerated other ways. 

Senator Munpr. I think it is an important. point in the historical 
development. of this. In the days when the Chinese took over, they 
either kicked them out or put them in jail, and didn’t let them perform 
their professional duties in China. 

Mr. Hanes. Between roughly 1950-51 and the time in 1957 of this 
announcement, during the entire time anyway when we were not per- 
mitting anyone, including newsmen, to go, the Chinese Communists 
were making a great deal of noise about how they wanted newsmen. 
By and large, they wanted some of the ones they could pick. But 
they wanted newsmen. The minute we put out the announcement say- 
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ing our newsmen were able to go, that this was a limited number on an 
experimental basis, then the Chinese Communists decided quite effee- 
tively that they didn’t want this exchange. ‘They admitted only one, 
as a matter of fact, and our best information is—I am not privy to the 
secrets of the Chinese Communists—that one was admitted by acci- 
dent and they not knowing he was one of the ones accredited, but 
rather as an agricultural consultant. 

Mr. Porter. I don’t intend to make my speech here at this point, 
Mr. Chairman, but just a brief comment. 

I will say that I am very familiar with the attitude and the situa- 
tion as the gentleman has expressed it, and I have no doubt it will be 
very embarrassing to the Red Chinese to have their hand called on this 
matter. But I just say this. Under the Walter-McCarran Act, the 
Immigration Act that the gentleman mentioned, the Secretary of 
State can recommend to the Attor ney General that these people be 
admitted, the number that come in. 

Now, as for considering individual cases, how are you going to 
make an investigation? You get 20 to 50 names from Red China. 
There is no way you can make an investigation of those men to see 
whether they are subversive within the meaning of the Walter- 
McCarran Act. We are going to have to take the ones they give 
us, and we are going to have to look at them as we will when they 
get here to see that they don’t harm the interests of the United States. 
If we wanted this exch: ange, we could have it. 

I say the record shows, and I am putting it in the Congressional 
Record today, that we really don’t want it and we have frustrated it, 
and we haven’t made it clear. If we made it clear, then we could win 
an important propaganda victory of the Red C hinese for the very rea 
son that the gentleman mentioned. 

But meanwhile in the Far East we are the ones putting up the Iron 
Curtain. We are the ones afraid to have our newsmen go over there 
and have theirs come here, and it puts us in a very sorry light. 

Senator GRUENING. You don’t assume for a moment that any news- 
men from Red China, that Red China would send, would be other 
than subversive from our standpoint. They would be the agents of 
the Chinese Government, but—they might be technically newsmen but 
they would be here in the interests of the Communists. 

Mr. Porrer. Right. And they would be an exception that the Sec- 
retary of State recommends would be made to the Attorney General 
under the provisions of the law. Anything else would be ridiculous. 

Mr. Hanes. If I may say on this, I welcome what the Congressman 
indicates he is going to do because if there is any doubt as to this 
situation, very likely this insertion of his in the record will provide 
an opportunity in which we can make it clear. And I agree it should 
be made clear, if it isn’t. But I also entirely agree with what he said. 
The Secretary has said, and I will repeat it here now, that if there 
is an application for anybody of this sort, the Secretary is prepared 
to make such a recommendation to the Attorney General for waiver. 
We know it will have to be waived. We have no intention of quib- 
bling. 

Mr. Porter. Why can’t the Secretary say we can admit 21? 

Mr. Hanes. Because under the law the Secretary can’t make an 
advance finding. 
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Mr. Porrer. He can say he will make the recommendation for 9} 
as well as he can say for 1, or 31, or 41. 

Mr. Hanes. I am sorry if you don’t like the law, but the Secret ary 
has said that he is prepared to see this exchange go forward on the 
basis of reciprocity. 

Now, reciprocity is something that also has to be demonstrated by 
them. ’ If they are prepared to let any of our newsmen who have valid 
passports go into Red China, we are prepared on the basis of reciproc- 
ity to see the Chinese Communists come here. 

Mr. Porrer. That comes at a later time. I agree with you that 

there should be reciprocity. If one gets in on our side, one comes 
from their side—equality and reciprocity. We are not afraid of the 
people they will send as newsmen. And we certainly would like to 
get somebody in there to see what is going on in their country. 
_ Senator Gruenrne. I think this discussion has been very useful, 
Obviously there are diverse views on the issues inc luded. Your 
speech this afternoon will help clarify some of these issues. We are 
very much obliged to you for coming here and we appreciate your 
testimony very much. 

Mr. Porter. Thank you very much. 

Senator Gruenine. I have a communic: ation here for the record, a 
statement on Senate 2095 Seen the Women’s International League for 
Peace and Freedom, of which I will read one paragraph indicating 
its general tenor, and then it can be introduced in the record. This 
one paragraph says: 

Though freedom of travel is an integral part of our American democratic 
tradition, a mood of fearfulness for national security has sometimes cast doubt 
on this fundamental right. The league is firmly convinced that a policy of 
timidity, leading to the multiplication of restrictions, does not promote security 
but, on the contrary, endangers our own liberties and democratic order. We 
believe that the right to travel is a basic liberty written into the Bill of Rights 
and that to deprive any citizen of such right is a denial of due process. Though 
such a right might be suspended in times of great danger to national security, 
there is no justification for such denial at this time. 

The entire statement will be introduced in the record at this point. 

(The document referred to follows :) 


STATEMENT OF THE U.S. SECTION, WOMEN’S INTERNATIONAL LEAGUE FOR PEACE 
AND FREEDOM 


The Women’s International League for Peace and Freedom, which has members 
in many countries, knows from 44 years’ experience how vitally important is 
freedom of travel, along with freedom of international communication. The 
league has so testified to congressional committees in the past and is glad to 
reaffirm its support for the principle at this time. 

Though freedom of travel is an integral part of our American democratic 
tradition, a mood of fearfulness for national security has sometimes cast doubt 
on this fundamental right. The league is firmly convinced that a policy of 
timidity, leading to the multiplication of restrictions, does not promote security 
but, on the contrary, endangers our own liberties and democratic order. We 
believe that the right to travel is a basic liberty written into the Bill of Rights 
and that to deprive any citizen of such right is a denial of due process. Though 
such a right might be suspended in times of great danger to national security, 
there is no justification for such denial at this time. 

The Women’s International League for Peace and Freedom has for its main 
purpose the promotion of peace among all peoples and nations. To secure peace 
in freedom, which is our motto, there must be understanding of the problems of 
all nations. Knowledge of these problems depends in turn upon the greatest 
freedom of movement from one to the other. There must be more and not less 
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opportunity for international contacts without reference to political opinions 
and ideological convictions. As our highest Court has stated, it is just as im- 
portant for an American citizen to have the right to travel as it is for him to 
choose the food he eats, the clothing he wears, or what he desires to read. To 
deny one is to deny the other. 

By this reasoning, the league strongly opposes the restrictions in title III 
proposed in the bill before this committee. These purport to protect the United 
States from external danger by denying passports to certain persons who are 
held to be members or associates of the Communist Party or of organizations 
on the Subversive Control Board list. The league believes that there are more 
appropriate meals for protecting this Nation against communism and subversion 
than by subjecting the political beliefs and associations of Americans who wish 
to travel to scrutiny by an administrative agency. 

We believe that it is against the spirit as well as the specific guarantees of 
the Constitution to grant any executive agency the power to act on the deter- 
mination that anyone’s travel abroad is contrary to national security. For this 
reason the league cannot support S. 2095. Although this bill permits certain 
exceptions to its six categories of limitations by grace of the Secretary of State, 
we feel its provisions may deny passports on grounds which leave to the ad- 
ministrative agency tremendous scope for definition and application. Even 
though a review of decisions is provided for, this measure could in practice 
permit serious administrative interference with the freedom of movement for 
all citizens. Moreover it penalizes those who seek to exercise their constitu- 
tional rights contrary to the wishes of the Department of State. They should 
be permitted to travel at their own risk without the protection of the Govern- 
ment if they choose. 

In signing the Universal Declaration of Human Rights, the United States 
pledged itself “to promote respect for these rights.” Article 13 of the declara- 
tion provided that “everyone has the right to leave any country, including his 
own, and to return to that country.” Since we would preserve that right and 
since the provisions of this bill would negate it, we earnestly urge that the 
committee not report any bill purporting to give the Department of State the 
right to deny passports for political reasons. But we urge you rather to uphold 
the right of citizens to leave freely and to return to the United States. 


Senator Munpr. Mr. Chairman, what is this organization that has 
sent us this statement from which you are now reading? 

Senator Grurenina. That is the Women’s International League for 
Peace and Freedom. It is a well-known organization. 

We requested Mr. Hanes to give us some testimony to illustrate the 
dangers that have arisen as a result of the Supreme Court decision, 
and we have received a statement from him illustrating what the State 
Department considers to be these dangers. The general statement runs 
to some three and a half pages and then gives illustrative cases, with- 
out names, of types of individuals who formerly would have been 
denied passports, who have since traveled abroad, and in each case 
indicating the dangers which the State Department believes have 
ensued. 

The statement in full will be introduced for the record at this point. 

(The document referred to follows :) 

DEPARTMENT OF STATE, 


ADMINISTRATOR, BUREAU OF SECURITY AND CONSULAR AFFAIRS, 
Washington, August 28, 1959. 
Hon. Ernest GRUENING, 
Chairman, Government Operations Committee, 
Special Committee on S. 2095, U. S. Senate. 


Dear Mr. CHAIRMAN: You will recall that your subcommittee requested infor- 
mation on a number of matters in the course of my testimony yesterday. Several 
of the requests related to illustrations of the danger to our national interests 
involved in the travel abroad of Communists activists and specific examples of 
passports that had been issued subsequent to the Supreme Court decisions of 
June 1958. 
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I am enclosing, as a part of our answer to these requests, a document which 
was submitted recently to the House Foreign Affairs Committee in response to g 
similar inquiry. 

Sincerely, 
JouN W. HAngs, Jr, 
ILLUSTRATIONS ; 


Since June of 1958 a considerable number of old-line, hard-core Communist 
Party members have come forward to get their passports. Some of them appar- 
ently have no present intention of traveling but want to be in a position to do go 
in the event the party decides they are needed someplace abroad. 

Communist Party activities involving travel abroad have taken a noticeable 
upturn during the last year. 

The Department has received information which shows a rather clear disposi- 
tion on the part of Communist passport recipients to disregard the geographical 
restrictions in their passports. A number of such persons who, under our inyali- 
dated regulations would not have received passports, have, on receiving them, 
gone almost immediately into areas for which their passports are not valid. 

It is difficult to estimate the extent to which the Communists have taken ad- 
vantage of the gap in our system of laws designed to safeguard the national 
security since the Supreme Court decisions of June 1958. <A large number of 
applications have been received from persons about whom the Department has 
some evidence of Communist affiliations. This number, of course, is increasing 
daily. Under the Department’s previous regulations the record of these persons’ 
activities would have been scrutinized very carefully and further inquiries would 
have been made where necessary. There is no doubt that a substantial number of 
them would not have received passports under the procedures previously in 
effect. Some undoubtedly would have turned out to be eligible under the regula- 
tions and would have received passports. It is impossible to make an accurate 
estimate of the number in either category, however, since the Department does 
not feel that it can justify the time and the trouble involved in endeavoring to 
determine the extent of a person’s connection with the Communist conspiracy 
when it can no longer deny passports on such grounds in any event. 

The information the Department happens to have already available, of course, 
varies in each individual case. Some have previously applied for passports and 
were turned down; others are notorious or avowed members of the Communist 
Party; a great many others are persons about whom the Department has only 
fragmentary information. Some of the latter group might, on further inquiry, 
turn out to be no longer involved in Communist activities or relatively harmless 
joiners or dupes. However, others might well turn out to be extremely dan- 
gerous Communist activists. 

It should be emphasized that there is presently no congressional authorization 
enabling the Department to deny passports to any member of the Communist 
Party, U.S.A. Any or all of them, those who have not already done so, could 
come in tomorrow and receive their passports merely by demonstrating their 
citizenship, except in the unusual case where they might also be a fugitive from 
justice or a law violator. Thus, a major aspect of the present danger is the total 
effect on the orderly conduct of our foreign policy and our national security in- 
volved in the completely unrestricted travel of as many proponents of the 
Communist conspiracy as it determines to have travel. The outside bounds of 
this loophole in our defenses are entirely up to the Communist apparatus to set. 

The Communists have not hesitated, where their purposes could be served, to 
take full advantage of the opportunity open to them. 

For example, James Jackson, a member of the Communist Party since 1933, 
and a member of the national executive committee of the Communist Party, 
recently went to Moscow to address the 21st Congress of the Communist Party 
of the Soviet Union as an official representative of the Communist Party of the 
United States of America. While there, he excoriated the United States in state 
ments which, of course, were widely publicized by Radio Moscow. Jackson told 
the Department on his application that he wished a passport to visit France. 
There is no formal indication of what altered Jackson's travel plans; but, in any 
event, his mission was made much easier and his travels more convenient by the 
valid U.S. passport he had with him. 

The general manager of the Worker, William Lorenzo Patterson, is at present 
a holder of a valid U.S. passport. Patterson, who runs the Worker and for 
years headed the Civil Rights Congress, has recently admitted under oath before 
a committee of the U.S. Senate that he was presently a member of the Communist 
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party. The Department does not know whether Mr. -atterson has yet traveled 
or where, although his passport application listed various countries in Europe 
and the Soviet Union. On previous trips abroad, however, Patterson was in 
close contact with Communist Party functionaries of other countries. , 

Anna Louise Strong, a lifelong Communist, W ho had been previously denied 
passport fachtities, traveled from Moscow into Communist f hina in late 1958, 
where, according to the Department Ss information, she has for months now par- 
ticipated actively in Peiping’s “hate-America campaign. 

The recent efforts of Harry Bridges to further his influence among labor move- 
ments of the maritime nations could, in the event of Communist-inspired aggres- 
sion in the Far East or elsewhere, be a matter of gravest concern to this Govern- 
ment. The Department feels that these efforts were facilitated when it was 
required to afford him passport facilities. Mr. Bridges, according to our reports, 
traveled to such places as Tokyo and East Germany which were not included in 
the itinerary he furnished the Department on his passport application. 

The Communist-sponsored Seventh World Youth Festival, held in Vienna, 
Austria, from July 26 to August 3 of this year, was one of the latest Soviet efforts 
to reap political and propaganda dividends. Intensive preparatory steps were 
undertaken by the Soviet-controlled organizations behind this festival and. 
within this country, all possible efforts were made to assure control over the 
approximately 350 Americans who were expected to attend the festival. 

Fortunately, many of the young citizens who attended the festival were loyal 
Americans. Others, however, including many who were prominent in the festival 
organization and planning, were strongly pro-Communist and devotees of this 
Soviet propaganda show. 

Among the Americans at the festival were youths already well indoctrinated 
along Communist lines. One festival participant had a background of active 
affiliation with the Labor Youth League and was associated with numerous Com- 
munist front organizations. This person has been prominent in the formation 
of a Communist Party youth group and was in attendance at a Communist Party 
function. 

Another festival delegate, and one who was active in forming the American 
delegation, received previous organizational experience through the formation 
of a Marxist-Leninist organization under the authorization of a State Communist 

arty committee. This person has been active in Communist Party youth activ- 
ities and reportedly is a member of the Communist Party. 

A close relative of a prominent Communist was also a festival participant. 
This person’s background includes close affiliation with Communist youth organ- 
izations and association with Communist front organizations. 

Two other persons, who attended the festival, have been affiliated with organ- 
izations created and dominated by the Communist Party for the purpose of 
attracting and indoctrinating American youths. One of these persons was a 
member of the executive committee of a Labor Youth League club. 

These cases illustrate the type of youth selected by the Communists to rep- 
resent the United States. The impressions they created and the impact of their 
actions are not easily gaged but they, and the others so trained and instructed, 
had as their purpose the discrediting of the loyal Americans who were present 
and, in every way possible, the embarrassment of this country, its policies, and 
its leaders. 

Although concerned regarding the attendance of these and other persons at the 
festival, and fully aware of their Communist backgrounds and activities. the 
Department of State was nevertheless unable to deny any of them passport 
facilities. 

There are set out below additional illustrations of the kind of individuals who 
have received passports subsequent to the Supreme Court decisions of June 
1958. 


CASE NO. 1 


This person is a charter member of the Communist Party (CP). He founded 
and is president of International Publishers Co., Inc. He has held many top 
posts in the CP during the past 30 years. He is believed to have acted as liaison 
man between the CP and high-ranking Soviets. He was a delegate to the Fourth 
Congress of the Communist International and has attended numerous high-level 
convention, conference, and committee meetings of the CP in Russia, Germany, 
Canada, Mexico, France, and Cuba. 
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CASE NO. 2 


This person has been identified with the Communist movement since the mig. 


1930's, and has been an elector for the Presidential and Vice Presidential ean. / 


didates on the CP ticket. This person was reported to be a CP member in Trieste, 
Italy, during the 1950’s. In 1956 this person allegedly effected the transfer of 
funds to the CP of Trieste. 

CASE NO. 3 


This person has been identified as a charter nember of the Communist Party 
and is known to have been active in the Communist movement for the past 20. 
odd years. He was a delegate to the All Slav Congress in Belgrade, Yugo. 
slavia in 1946. 

CASE NO. 4 


This person, in 1949, was a witness for the defense in the case of the U.S, y. 
William Z. Foster, and testified that he was a member of the Communist Party 
and had joined the CP in 1929. He also testified that he had held numeroys 
posts in the CP, including membership on the national committee. In 1950 ang 
1954 he attended Communist Party meetings and conventions outside the United 
States. He has been recently characterized as one of the most important fune. 
tionaries of the CP. 

CASE NO. 5 


This person, a member of the Communist Party for many years and once a 
full-time paid functionary of the CP, has also been active in the affairs of the CP 
in England in recent years. 

CASE NO. 6 


This person, who has been identified as having held Communist Party member. 
ship under another name, has recently served as the private secretary of a prom- 
inent member of the American Communist group in another country. 


CASE NO. 7 


This person, who previously served as executive secretary of a CP unit in New 
York, has reportedly toured the world as an international Communist courier. 


CASE NO. 8 


This person, allegedly a Communist Party member, was active in Communist- 
inspired front organizations and while enjoying the benefits of a U.S. passport, 
is reported to have attended an espionage training school abroad. She violated 
the travel restrictions in her passport during 1955 when she traveled in Poland, 
Czechoslovakia, and the U.S.S.R. While residing abroad, subject married a 
Communist official of a foreign country and reportedly will seek to bring this 
person to the United States. 

CASE NO. 9 


This person reportedly held a previous assignment which involved furnishing 
information to officials of a Communist country as to the names of persons in 
this country who were active anti-Communists and who had relatives behind the 
Iron Curtain. 


CASE NO. 10 


This person has a long history of Communist Party activities, having served 
as a Communist Party functionary. She is reported to have visited Guatemala 
in 1954 and obtained information for the use of the Communist Party, U.S.A. 


CASE NO, 11 


This person previously traveled to Communist China, the Soviet Union, Poland, 
and Czechoslovakia in violation of the restrictions in his passport. He served 
as a delegate to the so-called Peiping Peace Conference, after which he con- 
demned the United States for engaging in germ warfare. 
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CASE NO. 12 


This person has been active in the Communist Party over an extended period 
‘ff time, serving as a Communist Party functionary. She previously has at- 
tended a number of Communist-sponsored international conferences on both sides 
of the Iron Curtain. 


This person joined the Communist Party as early as 1/24, and was, at one 
time, involved in a scheme of counterfeiting for the purpose of financing Soviet 
espionage. Using the birth certificate of a dead Communist, he obtained a 
passport under the name of the deceased and used this passport in furtherance 
of the counterfeiting scheme. Fortunately, he was apprehended, tried and con- 
victed but throughout his trial Communist Party financial assistance was pro- 
vided. The Communist Party reportedly considered this person extremely 
loyal and following his conviction continued efforts were made to effect his 
release. He has now received a U.S. passport and is free to travel abroad 
wherever he may be ordered by the leaders of the Communist conspiracy. 


CASE NO. 14 


This person, with a long record of Communist affiliations, has resided abroad 
for an extensive period and has traveled throughout Western Europe, behind 
the Iron Curtain and in Communist China repeatedly ignoring travel restrictions 
imposed on his passport. He has continually criticized the United States as 
endorsing “slave labor” camps in the South. While visiting Communist China, he 
falsely charged that Chinese students were being forcibly detained in the United 
States. In speeches and writings he loudly praised Communist Chinese “advance- 
ments” and castigated high U.S. officials for what he termed discriminating 
actions against the Negro population. Much use was made in the Communist 
press of this person’s attacks on the United States. 


CASE NO. 15 


This person, a longtime member of the Communist Party, is a specialist in 
the organization and recruiting fields. He has been extremely useful to the 
Communist Party over the years. Because of his organizational ability, he was 
transferred, apparently under Communist Party orders, to various sections of 
this country where he was able to supervise and direct Communist Party activi- 
ties and members. He now has passport facilities and is free to extend his 
activities abroad. 


Mr. Hanes. Mr. Chairman, could I make one very minor correction 
to what you just said? These are people who have passports. We do 
not have the facilities in this country in all cases to tell when somebody 
has used that passport to travel abroad. In other words, I can’t 
guarantee that every one of these people has actually used their pass- 
port to travel abroad. In some cases we know they have, of course, but 
in other cases we just don’t know. 

Senator Grurnine. Now, it would be useful—I don’t know if we 
have time to go into it today. The Senate went into session at 11 
o'clock and we should probably be there. But I think at a subsequent 
hearing we should analyze some of these cases to see if we can ascertain 
that such travel since the Supreme Court decision, does constitute 
a clear and present danger. 

[ will read the first case here in order, Case No. 1: 

This person is a charter member of the Communist Party. He founded and 
is president of International Publishers Co., Inc. He has held many top posts 
in the Communist Party during the past 30 years. He is believed to have acted 
as liaison man between the Communist Party and high ranking Soviets. He 
was a delegate to the Fourth Congress of the Communist International and 
has attended numerous high-level convention, conference, and committee meet- 
ings of the Communist Party in Russia, Germany, Canada, Mexico, France, 


and nha, 
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I assume he did these things after the Supreme Court decision for 
presumably he would not have been given a passport before that de- 
cision. Or was he somebody who might have gotten out of the coun- 
try by way of Mexico without a passport ¢ Do you recall ? 

Mr. Hanes. Yes, sir. Most of that was done well before the Su- 
preme Court decision and indeed much of it before the time that our 
passport restrictions went into effect, which was approximately 1950. 

Now, some of it was in the time that there were in effect because 
there was some travel, as you recall, that was possible without a pass- 
port, namely, travel within this hemisphere. So much of this, as 
1 pointed out the other day, much of the record of all of these cases 
that we are able to submit w ill be the past record, the record of what 
has happened in past years, because our knowledge of what is hap- 
pening currently i individu: ul cases is something that is much more 
limited. 

May I point out one other thing, sir, in this connection. In some of 
these cases—1 will not say whether in this particular one or not—we 
do have some very current formation as to the activities of these 
persons. All of this information that I have given you has been in- 
formation that has been declassified in order to be made a part of 
the record of this committee. Although sometimes the record is a 
great deal fuller than the case history Ll have given you, we have 
not been able to include matters that may still be classitied and that, 
incidentally, frequently includes anything of current import; and I 
might also point out that the language of these cases is also designed 
with that in mind. 

In other words, we have written in this summary, in the case you 
just cited, “He is believed to have acted as liaison man between the 
Communist Party and high-ranking Soviets.” Well, I might say 
there is pretty good reason to believe it. We have not been able to put 
out for you in the open record why these things are “believed.” This 
is a term of art but this has been done in order that you might have 
these cases in the form that you can use in the public record. 

Senator GRUENING. Well, we could, of course, handle some of these 
cases, if there were danger that national security considerations were 
violated, in executive session. But I do think it is important for the 
committee to have information which will indicate that the Supreme 
Court’s decision permitted certain people to travel, Communists or 
others, whose travel constitutes a clear and present danger, and it is 
that type of case—illustrative without giving names— that we would 
like to have. 

I would like to take one or two conspicuous examples. Let us take, 
for example, merely by way of illustration, the case of Paul Robeson, 
well known and active Communist, who was refused a passport for 
many years, and who after the Supreme Court decision traveled 
abroad. I think it is desirable for the committee to know, if the State 
Department has that information, what specific damage he did, if it 
is any greater than the damage he did while in this country. Pre- 
sumably he made anti-American speeches over ae He made anti- 
American speeches while he was in this country. I don’t think the 
foundations of our Republic were seriously imperiled by that, but if 
there was something that he did, or others like him, I think that is 
information that the committee should have. 
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Mr. Hanes. Mr. Chairman, as I tried to point out the other day, 
we think these cases demonstrate this. We think that the past record 
of these persons demonstrates this—I mean, what they have done in 
their travels in the past is a pretty good indication of the d: anger that 
their travel poses. 

Now, as I say, it is pretty difficult for us to do much documenting 
of what is happening right as of the moment, for two reasons, one of 
them being that when these people are abroad currently, our sources 
of information as to what they are doing are naturally pretty limited. 
In fact, very frequently it is only long after the event, if ever, that 
you learn what has happened. That is why in some of these cases we 
know what has happened but it was some time long after the event 
that we learned it. 

Also in those rarer instances where we do know what is going on 
now, usually that current information comes from sources which we 
are not at liberty to divulge. In this regard, sir, let me point out, I 
have only limited discretion in this myself. With regard to all of 
this passport field, the State Department itself is not a primary in- 
vestigative agency. Most of the information that we have in these 
cases quite naturally comes from other agencies and departments 
whose duty it is to get this. I am permitted to put out only what 
those other agencies and departments allow us to put out, whether in 
open or executive session. We do, however, feel that this kind of 
record demonstrates pretty clearly what you have asked for. 

Now, Mr. Robeson is your example rather than ours. I think there 
are a great many things I could say about Mr. Robeson. I am not 
certain in my own mind, for instance, as I said before another com- 
mittee, what is the proper method of handling a case such as his 
which has one unique characteristic that is not shared by many other 
people. Mr. Robeson is two things. First, he is what he is in the 
Communist Party, which to any student of it, is known to be a 
pretty longtime and active supporter of it, and one of its most faith- 
ful servants. But Mr. Robeson also has a public image, both in this 
country and abroad, as something quite different, namely, an artist, 
a singer, which indeed he was and to a very considerable extent still 
iS, although his voice isn’t all that it was when he was younger. But 
he was one of the great artists that. there was—and this is a public 
image—whether or not it is true is less important than the fact that 
most people fee] he is only an artist and that political matters are 
something that are very secondary to him. 

As I say, in a case like this, this raises a real question. 

Let me also, however, since you raised this example, give you one 
example of something he has done in his present trip that raises an- 
other real question. The other day in Hungary, where he was in 
violation of passport restrictions, he said he had every intention of 
traveling to Communist China, in violation of his passport restric- 
tions. Now, this is, I admit, setting himself very considerably above 
the present state of the law. The passport presently—anybody’s 
passport—is restricted for travel in Communist China. 

Senator gg a Well, I would like to say in reading over this 
report of yours, I do not find anything spec ific in any of the cases 
you cite which pinpoints the damage that these Communists are al- 
eged to have committed. Tam not prepared to say they did not commit 








240 PASSPORT REORGANIZATION ACT OF 1959 


considerable damage, but what these cases amount to in effect is that 
case No. 1 is an active Communist who went abroad and traveled ip 
the interests of the Communist conspiracy. We have no doubt that he 
did that. Wouldn’t that be 

Senator Munpr. Wouldn’t that be sufficient, if you know that? 

Senator Gruenine. The question is what greater damage did they 
do there than at home? That is the thing that I think we would like 
toknow. The committee ought to have demonstrated. 

Senator Munpr. I would think the fact that they do the dama 
there rather than here has greater significance because it is in a more 
effective location. 

Senator Grureninc. I am simply saying that these cases do not 
illustrate the particular damage that they did. They are all assump. 
tions, an assumption that I would agree with, that when an active 
member of the Communist Party travels abroad in the absence of re- 
strictions, that he is going to work for the Communist Party. 

Mr. Hanes. Mr. Chairman, perhaps I could answer your question 
in this way. It is, as I said the other day, very difficult to show pre- 
cisely what you have in mind. Perhaps this would explain why. 

Perhaps you have in mind the identification, let us say—taking a 
hypothetical example—of some specific act that some person did, 
namely, the handing over of secret document X to a member of the 
Russian spy apparatus. 

Senator Gruenina. Yes. 

Mr. Hanes. That kind of demonstration almost always is impos- 
sible to make. Incidentally, anytime we can make it, we will probably 
try to go ahead and see if we can prosecute for espionage. But this is 

retty unlikely. We may know that it has happened. We may know 
. the fact that this document has gotten to the other side that such 
a thing has happened. We may know who did it. Even however, if 

ou could demonstrate such a specific example, and I repeat it would 
be pretty hard to do so, but even if you could, this would by no means 
be any measure of the danger because I assure you that the way the 
Soviet spy apparatus operates, the guy who handed over document X 
to the person who ultimately received it, let us say, on behalf of the 
other side, is only the last in a long chain of many people who have to 
operate as a huge conspiracy. 

Now, every one of the cases that has been brought out in massive 
detail in our courts, the Rosenberg case, the Abel case, to give two 
examples, actual spy situations, have demonstrated one thing beyond 
anything 

Senator Grugenine. Did the Rosenbergs travel abroad ? 

Mr. Hanes. I do not recall whether they did or not. 

Senator Grugntna. The point I am trying to make, merely to elicit 
the information for the committee, in relation to the several bills be- 
fore this Congress. This is the Humphrey bill which wants to remove 
all restrictions, and there is a considerable body of feeling that the 
impairment of certain of our basic liberties is more dangerous than 

the danger the Nation incurs by letting these subversive people or 
suspects go abroad. I think this committee should have the informa- 
tion to demonstrate that a clear and pressing danger ensues when 
these people are allowed to travel. 

Now, we have a period of a year or more since the Supreme Court 
decision, and I would be hopeful that the State Department could 
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roduce in whatever way would not violate our security, evidence to 
show that that decision has brought danger upon the country and 
that perilous things have happened in that interval that would not 
have happened if the Supreme Court hadn’t so ruled. 

Now, that, I think, is important to this committee because the bill 
we are considering reimposes the previous existing restrictions, and if 
those desiring such legislation want to go with that evidence to the 
Congress to prove that is a desirable bill, we ought to have the kind 
of evidence I am seeking. 

Mr. Hanes. Mr. Chairman, what I am trying to say is that I am 
not sure in this limited time since the Supreme Court decision that it 
is possible to give you—we do have some examples which cannot be 
given, but there aren’t even many of these. This has been a very re- 
cent time in the sense of the time it takes to gather this evidence. 

Your question was “Have the Rosenbergs traveled abroad?” I sub- 
mit that is less important than the fact that the Rosenberg case, the 
Abel case, such cases as that, demonstrated the necessity for a vast 
organization to exist. One of the major things needed by this or- 
ganization to exist and function was demonstrably travel; not neces- 
sarily travel by the persons, let us say, who were the final end product 
of this thing in the handing over of the documents, but in the exist- 
ence of this conspiracy, in the total method of operation. I think it 
has been made very clear in those cases, in vast volume, that this 
conspiracy means travel and personal contact from foreigners into 
this country or from Americans abroad, from both, in order to oper- 
ate, whether one or another member of it did the traveling. The fact 
is that the existence of the whole organization, the operation of it, 
was dependent upon this. 

Senator Grurntnc. Let me ask you this. The Rosenberg case was 
very fully exposed in trial. We have all the evidence of who were 
guilty, who were the collaborators. And I think it would be useful 
for the purpose of this committee to have an analysis to show how 
travel entered into that. Now, the Rosenberg activities in this coun- 
try, those of Greenglass and the others in this country, who turned 
over our atomic secrets to the Communist apparatus, was it done in 
this country or did it involve foreign travel ? 

Mr. Hanes. I don’t know, sir, for the simple reason that any such 
analysis could only be made in that case by the FBI. Whether or not 
they would care to do it, whether or not 

Senator Grventne. I think the records are pretty complete on that, 
and we should have the analysis. It would be most pertinent to our 
hearings on passport legislation. 

Mr. Hanes. I don’t know, sir, whether or not this is so. This 1s 
something for which I have no facilities to make that kind of study. 

Senator Grugentne. T want to make it clear that this committee, 
certainly speaking for myself and T know for Senators Mundt and 
Muskie, are anxious to strengthen the security of the United States, 
but there is a very strong feeling that we must. at the same time not 
impair our basic liberties. I think the committee needs the evidence 
that I am trying to get at, that in relation to the Supreme Court deci- 
sion and the other matters which may follow, other provisions of the 
court which may follow, Representative Porter's suit, for instance, it 
Is Important to get as specific evidence as we can that unrestricted 
travel, travel without the powers which the Secretary of State desires, 
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would constitute clear and present danger, and that is what I think we 
ought to get from you if we can. 

Mr. Hanes. W ell, sir, as I say, I think in this kind of document jt 
gives a good deal of this kind of information. I have also ar ranged, ag 
T promised to do the other day, that you see some other testimony that 
was given by another agency be fore the C ongress which cannot be 
made a part ‘of the record, and I think shows another aspect of this, 

I again repeat, however, that if you are going to say we must pro- 
duce the kind of evidence of what every one of these people has done, 
not during their life, not. the evidence that shows what they have been, 
many of them for 20 or 30 years, not the evidence that goes back as to 
what they have done over the 30 years, but specifically what they have 
done in the last 18 months since they have been in a position to get 
out from under our surveillance, then I don’t believe we are going to be 
able to produce that for the very reason that they have been able to get 
out from under our surveillance. 

Senator Munpr. It would be my hope that the chairman would not 
impose upon the witnesses an impossible burden of proof. The Rosen- 
berg case is a domestic case. It is perfectly possible in this country 
for the FBI and other security agencies to ‘shi dow suspects, to catch 
them in the act of espionage. I recall the notorious Judy C ‘oplon case, 
where Judy Coplon was not only witnessed passing documents to an 
attaché of the Russian Embassy in the subway of New York, but 
where the FBI provided telephoto pictures of it. There it was for 
the world to see, and the case eventually was thrown out, I think, on 
a technicality that a telephone tap was involved some plac e along the 
line in the evidentiary chain. 

I use the case to point out that in this country you can get that 
kind of evidence. But certainly the chairman cannot expect the 
FBI or the CIA or the Department of State to provide us with evi- 
dence whereby we have been able to establish that kind of security 
network in Russia so that we can follow the people around and take 
pictures of them passing documents to the other folks and get that 
kind of evidence. It seems the mere fact that you have a Communist 
who is known to belong to the espionage apparatus here who travels 
abroad after the Supreme Court decision, who makes contact with 
official Communist people in this area, indicates this is inimicable to 
the interests of the United States. We are never going to be able to 
get a picture, I am sure, of a person with an American assport in 
one hand and a spy document in the other passing it $5 seeneaale in the 
subway of Moscow. This is going to be impossible. 

Mr. Hanes. Mr. Chairman, I might point out that before you come 
to these specific case examples, in what you have described as the 
general statement, we have attempted to point out a number of current 
instances. We spoke about James Jackson and what he did. We 
spoke about several of the people who attended the World Youth 
Festivalin Vienna. These are current examples. They are not really 
examples of somebody “passing a document.” In other words, James 
Jackson when he went to Moscow made—and we have a transcript 
of it from Radio Moscow—a speech which has been pretty useful to 
the Communists and rebroadcast to the whole world. He might also 
have done other things, too. But the only thing we can show is the 
speech we have a transe ript of. We have no way of knowing except 
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by his past action and his position what else he did while he was in 


Moscow. 

Senator GRUENING. Is the speech available for the record? 

Mr. Hanes. It is indeed. I will be happy to put it in the record. 

Senator Munpr. Good. I think that is the kind of thing the 
chairman is seeking and not this impossible burden of proof which I 
have described. 

(The document re ferred to follows:) 


[Moscow in English to North America 2300 2/2 E] 


RECORDING OF SPEECH AT 21st CPSU ConeGress sy JAMES JACKSON, SECRETARY 
OF THE AMERICAN COMMUNIST Party NATIONAL COMMITTEE 


Dear Comrades, on the authority of our National Executive Committee and 
on behalf of our Delegation, I bring you the heartfelt greatings of the Com- 
munist Party of the United States. [Applause.] Comrades, if President Eisen- 
hower could say in truth what Premier Khrushchey stated as a simple matter 
of fact—that there is not one political prisoner in the country—several of our 
Comrades might be here to greet you on this extraordinary occasion: our Na- 
tional Secretary, Comrade Eugene Dennis, our Honorary Chairman, Comrade 
William Z. Foster, Comrades Hobson, Flynn, Davis [three names indistinct], 
and others; also our dear Comrades Henry Winston and Joe Green, who still 
languish in Federal prisons in our country. 

Bold in its conception and scope, valiantly practical and attainable in each 
of its parts, Nikita Khrushchev’s thesis for the seven-year plan has already at- 
tained the stature of a historic document. This distinction is assured it by the 
enthusiastic rally of the whole Soviet people pledged to carry to fulfillment 
without pause its inspired projections for the comprehensive development of 
their country and the possible further enrichment of their own material and 
cultural life. 

The parallel [several words indistinct] the successful fulfillment of the con- 
trol figures of this great program of construction, production, and cultural ad- 
vance will carry the Soviet people and the U.S.S.R. past all [records] ever at- 
tained by capitalism, and onward into Communism. [Applause.] Communists 
the world over will welcome the ideological contributions and profound insight 
in Comrade Khrushchev’s report for the solution of a number of problems of the 
struggle for peace, democracy, national freedom, and socialism. 

Speaking for the Central Committee of the CPSU, and in the name of all peo- 
ples of the U.S.S.R. Comrade Khrushchev has vowed before the whole world: 
“For our part, we shall do everything in our power to insure peace throughout 
the world.” The challenge of the CPSU to the fraternal Communist parties 
everywhere is to work harder for the preservation and strengthening of peace. 

The Communist Party of the United States of America will find great inspira- 
tion and powerful moral support in this challenge. Rest assured, Comrades, 
that we shall not spare ourselves in the struggle to prevent imperialist adven- 
turers and a handful of monopolists—the merchants of death—from pushing 
our country into a war whose outcome could only result in our national oblivion. 
[Applause. ] 

Certain imperialistic circles within our country have brought great shame 
upon our country in Latin America, the Middle Fast, Hungary, and elsewhere. 
The leaders of our people, however, are increasingly struggling to remove these 
stains from our national honor, to establish a new course in foreign affairs, to 
replace brinkmanship with peace, economic blackmail with fair trade practices, 
enmity against the countries of socialism with new relations of friendship and 
coexistence. 

I know, Comrades, that there is much sympathetic curiosity among the frater- 
nal parties concerning the situation of the Communist Party of the United 
States of America. Suffice it for me to say, Comrades, our party lives. [Ap- 
plause.}] It is among the masses and associated with their daily struggles for 
jobs, liberties, and peace, and its prospects for growth and influence and num- 
bers are real prospects. 

Our party has withstood severe persecution at the hands of the government; 
it has cut out the ulcers of revisionism from its leadership and stopped the 
internal bleeding. Now, having extricated our party from the slimy grasp of 
the revisionists, our leading Committee is firmly determined not to yield it into 








244 PASSPORT REORGANIZATION ACT OF 1959 


the hands of sectarians or dogmatists. We are building our party in the firm 
principles of Marxism and Leninsm. [Applause—Ed.] 

Comrades, I wish now to read the letter of greetings sent to the 21st Congregg 
on behalf of the National Committee of our Party: 

“The 21st Congress of the CPSU is a momentous event of great significance to 
the peoples throughout the world. It is a fitting prelude to the Congress that 
its opening is preceded by new socialist achievements in every sphere, [as eyj. 
denced] by the great new advance in the conquest of space with the launching 
of Mechta. This epochal accomplishment has led to the greatest of admiration 
and respect among the American people, no less than among others. The new 
seven-year plan which the Congresses will act upon is of historic significance, 
Not only is it a huge step forward in the building of Communism in the U.S.8.R. 
but it will also have a tremendous impact on all peoples as a further demonstra. 
tion of the enormous potential contained in the socialist organization of society. 

“To American workers, faced as they are by the chronic problems of masg yp- 
employment and economic insecurity, it holds forth the living example of how a 
socialist society can provide full employment, rising living standards, and a 
securing of a richer life for all. For the Negro people—striving to throw of 
the shackles of discrimination and oppression and to achieve a standard of fylj 
equality, the equality and freedom of all nations and nationalities of the Soviet 
Union, participating side by side with the builders of Communism—the new plan 
has a very special meaning. 

“To millions of Americans, the widening prospects of trade with the U.S.S.R, 
and other socialist countries which the new plan will greatly enhance, is a groyw- 
ing [instance] of the prospective source of increased production and employ- 
ment. Among the American people there is a growing awareness of the signal 
importance of the projected seven-year plan in relation to the securing of peace 
and peaceful coexistence. 

“The peace sentiments of the American people were demonstrated anew in the 
elections of last November, in which the voters expressed the demand for an 
end to brinksmanship and their desire for peace and friendship among nations, 
The sentiment for American-Soviet friendship and peaceful negotiations has 
received a great impetus from the [serveral words indistinct] and from the aid 
and support for the peoples in their struggle to end colonialism; and in that 
sense [word indistinct] also by the growing number of exchanges in businegs, 
cultural, scientific, political, and other figures between our countries, not the 
least of them the noteworthy visit to this country of Deputy Premier Anastas 
Mikoyan. 

“On the oceasion of the 21st Congress, the Communist Party of the United 
States extends its warmest fraternal greetings to the great CPSU which, boldly 
applying and developing the principles of Marxism-Leninism [applause], is lead- 
ing the Soviet people to ever new socialist accomplishments and onward to 
Communism. May friendship between the Soviet and the American peoples con- 
tinue to grow. [Applause.] May our two countries go forward in ever closer 
amity and peaceful competition, to the solidarity of the working peoples of all 
countries and the fraternal relationship of the Communist and Workers Parties, 
for ever stronger [word indistinct] in the cause of peace, democracy, and social- 
ism. 

“For the National Committee of the Communist Party of the United States, 
signed; Eugene Dennis, National Secretary; Robert G. Thompson, Executive 
Secretary.” 

Senator Grugentne. Anything along that line which shows conelu- 
sively or presumptively the kind of activity these people engaged in 
when they got abroad without a passport will be very helpful because 
I think you should appreciate there is a considerable body of sentiment 
in the Congress and elsewhere that the risks of restricting this travel 
considerably are more than offset by the general advantage of people 
traveling; and where many people feel that way quite strongly, the 
more conclusive or the more complete or the fuller the evidence, that 
there is a clear and pressing danger, the better it will be for the State 
Department’s desire to have this kind of legislation. 

Mr. Hanes. We also cited in this paper I submitted to you the matter 
of Harry Bridges. There are other examples of this sort. 
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[ recall one passport applicant whom we have right at the moment. 
He hasn’t yet gotten the passport because he still is an applicant. 
Whether or not we will be able to deny him I don’t know. 

This man lives in East Germany. He has lived in East Germany 
for about 10 years. Prior to that time he was kicked out of two 
friendly foreign countries because they didn’t want him in their coun- 
try. He isa prominent member of the East German Labor Organiza- 
tion. He is one of the top propagandists and has been for many years 
in the East German Government. 

He came out of East Germany to apply for a passport under full 
Communist documentation, including their permission to come out 
and apply for an American passport. He wants an American pass- 
port. He isn’t quite clear where he wants to travel, but he thinks 
maybe India, and it is the right of an American citizen, which he is, 
and he wants an American passport. Weare not very happy about the 
prospect of having to grant him an American passport for this kind of 
work. 

There was another example recently where an American traveling 
abroad on his newly acquired passport made a speech in Red China 
that was tremendously useful to the Communists. That speech was 
picked up and reprinted, not we think totally by accident in the Ghana 
Times. It has had a very considerable impact on some of the activi- 
ties that the Communists are presently carrying on down in Africa. 
And this speech was a denunciation of American economic aid as a 
tool of imperialist capitalism and an impassioned appeal by an Ameri- 
can, that any newly evolving country take their aid from the great 
Soviet Union which always gives its aid without strings. I can’t tell 
you how much influence that sort of thing has in Ghana, but I can say 
itis pretty inimicable as far as 

Senator GruEeNiING. If he made this speech in the United States 
would it be any less likely to have been reprinted in the Ghana news- 
papers ? 

Mr. Hanes. Yes, sir; I think it would have indeed, because in the 
United States he just plain has no forum for it. Here, because he was 
able to give the speech to a mammoth Communist audience, well 
staged, where it was able to be picked up by the full Communist ap- 
paratus, the fact that he gave this in, I think it was Red China, where 
he actually did it, this gave it all a tremendous buildup that he 
wouldn’t have been able to accomplish otherwise, and the clearest 
demonstration of that, it seems to me, is the fact that this is what 
appeared in the Ghana Times. There are plenty of American Com- 
munists here who have been making this kind of a speech for years. 
They haven’t been appearing in the Ghana Times or other papers 
like that in the past. It is quite true that this could have been said 
here, but if it had been said here, there is a great deal that is said here 
and this would have been just lost. At least that is the lesson of past 
experience. 

Senator Grueninc. Mr. Hanes, one of the features of Senator 
Mundt’s bill is the reorganization of the Passport Office, and I think 
we ought to have Miss Knight up here at some future hearing to give 
us a detailed account of just how it functions, what the procedure is, 
from the time a passport is received until the time it is issued, so we 
would appreciate it if you would arrange to have her come up, at the 
next hearing. 
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Mr. Hanes. Well, Mr. Chairman, Miss Knight is always glad ty 
testify, and as far as I know Miss Knight will be here Thursday, ang 
I am quite certain will be more than pleased to testify. ‘ 

Senator GRUENING. We will set a hearing, then, for Thursday, Sep- 
tember 10 at 10 o’clock.’® I don’t know that it will be necessary for yoy 
to come back. I think at some future time we might want to questioy 
you again, but I know you have other commitments. We will be very 
happy to have you here if you desire to be here. : 

Mr. Hanes. That is very kind. Let me leave it that if I can pos- 
sibly arrange it, I will try to be here, but if something else comes up, | 
may have to take advantage of your generosity. 

Senator GrueniING. We will leave it that way. 

Mr. Clark Foreman, director of the Emergency Civil Libertie 
Committee is unable to appear today. He has, however submitted 
a prepared statement which will be incorporated into the record gj 
this point. 

(The statement referred to follows:) 


STATEMENT OF CLARK FOREMAN 


My name is Clark Foreman, and I am the director of the Emergency Ciyjj 
Liberties Committee, which has for a good many years been concerned with the 
maintenance of the right to travel abroad. Among the several cases which we 
have taken to the courts to test the restrictions imposed by the State Department, 
those of Rockwell Kent and Walter Briehl were decided by the Supreme Court, 

We have testified before the Senate Committee on Foreign Relations ang 
also before the Senate Judiciary Committee on other proposed passport legisla. 
tion, and I would like to submit for the record, two of the statements we have 
previously submitted. 

With respect to S. 2095, we have no objection to the creation of the U.S. Pass. 
port Service and welcome its separation from the Bureau of Security and Con. 
sular Affairs, which has no proper connection with passport matters. That 
Bureau has, in our opinion, been a most reactionary force in the State Depart. 
ment’s handling of passport matters in the past. 

We do object to section 302 which, if it should become law, would make it pos 
sible for the State Department to engage in the same kind of arbitrary practice 
and punishment of citizens as it did before the Kent-Brichl decisions. We also 
object to section 304(a) which would allow the denial of passports for irrelevant 
reasons. We object to section 401 because the procedural provision is based 
upon secret evidence, and therefore allows for bureaucratic abuse. For similar 
reasons we object to section 402(d) and we feel that the judicial review in see- 
tion 402(f) is unconstitutionally restricted. 

In conclusion we do not feel that any of the advocates of new passport legis- 
lation has shown that the absence of such legislation since the Supreme Court 
held in June 1958 that the State Department was acting illegally, has in any way 
undermined the security of our country. On the contrary, the freedom to travel 
which our citizens have enjoyed again since the Kent-Briehl decisions has done 
much to revive in other countries the belief that the United States does in fact 
stand for freedom. We therefore oppose any measure which would give the 
State Department powers which it does not now have to deny passports. 


Senator GRUENING. Our next witness is Mr. William Taylor, legis- 
lative representative of the Americans for Democratic Action. 

Will you step forward, please? Do you have a prepared statement! 

Mr. 'Taytor. Yes, Mr. Chairman, I do. 

Senator GRUENING. If it is agreeable to you we would like to have 
you give us the highlights and, at the conclusion of your remarks we 
will include your prepared statement in full. 


1 This announced hearing day was subsequently canceled due to the workload during the 
closing days of the Congress. 
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STATEMENT OF WILLIAM TAYLOR, LEGISLATIVE REPRESENTA- 
TIVE, AMERICANS FOR DEMOCRATIC ACTION 


Mr. Taytor. Yes, sir. That is what I planned to do. 
My name is William Taylor, and I appear here today on behalf of 
the Americans for Democratic Action, as its legislative representative. 
[ would like to express the appreciation of our organization for the 
opportunity to express our views here because we deem the subject 
of passports to be such a vital one. _ 

[ might say as an indication of our interest that during this session 
of Congress our organization. has testified four times on this subject 
and has presented its views to three different committees of the Senate. 

Part of our interest in passport legislation is due to the fact that 
the freedom to travel involves so many other freedoms. It involves 
freedoms, of speech, and association, the right to know, the right to 
communicate, and the right to due process of law. And because of 
this fact, I think that when the Supreme Court gave judicial expres- 
sion to the view that freedom of travel is fundamental to our consti- 
tutional system, it accomplished a great many things. 

It wrote an end to a decade in which travel and speech had been 
restricted illegally by the State Department. And I would like to say 
here that I think it is completely misleading for the administration 
to attempt to minimize the impact of passport controls by using 
figures such as those I have heard cited here, saying that only 15 

rsons were finally denied passports during the 6 years prior to the 
Supreme Court's decision. This takes into account only those who 
have completed the administrative process. But there are hundreds 
and perhaps thousands of persons who were effectively denied pass- 

orts and who never did complete the administrative process simply 
ecause they sought to travel abroad for specific reasons—to write, 
to attend conferences, to have a vacation—and with the passage of 
time, they were no longer able to accomplish these objectives. 

Now, of course, everybody admits that constitutional rights are 
subject to proper limitations, but the formula was very well stated 
that these occassions occur only where there is an overriding necessity. 
It is all very well to say, and nobody will quarrel] with the fact, that 
communism is a great menace and illegal transmittal of information 
abroad—espionage—is also a great menace, but the question we must 
ask is whether passport control is an effective security instrument. 
I have heard no suggestions here that it can be. There are 
several aspects to this: One is that even if you had the most. strin- 
gent passport controls, you could not prevent travel of persons 
ae so long as people are free to leave through the Western Hem- 
isphere, through Canada and through Mexico. 

Senator Grurnine. Let me ask at this point: In that case, would 
you favor extending the passport restrictions to this hemisphere where 
they do not now exist ? 

Mr. Taytor. No, sir; I would not. I think this is merely one illus- 
tration of the fallacy in the theory that you can prevent the trans- 
mittal of information by imposing passport restrictions. The only 
way you could attempt to do it would be to prevent the travel of any- 
one abroad, and I don’t think under any circumstances this would be 
desirable. There are other means of protecting our security and I 
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would not suggest the imposition of further passport controls to do 
this. 

The second point here is that even if Communist agents sought to 
obtain passports, the criteria suggested in the bill before this commit. 
tee or in other bills would not be sufficient to prevent them from tray). 
ing abroad. I think it is extremely unlikely that the Communists 
would use somebody who is identifiable as a Communist by his Dast 
record or by his affiliations to take information abroad. 

There are also, of course, other ways to get information abroad, 
through the pouc hes of the var lous embassies of the Soviet. Union and 
satellite countries. So that that is a second reason w hy passport con- 
trols cannot be an effective security instrument. 

The third reason, and this also was suggested here last week, is tha; 
even if the Government had information that a person traveling 
abroad was an espionage agent, it seems highly unlikely that it would 
use the denial of a passport as a means to stop him. This would 
merely tip him off. The Government would do either one of two 
things. It would arrest the suspect on the spot or intelligence agents 
would follow him for the purpose of counterespion: ige. ‘There is an 
air of unreality about administration testimony which seeks passport 
controls upon ‘evidence which is too secret even to specify to a con- 
gressional committee. 

I don’t know whether this document submitted by Mr. Hanes to 
the committee is a public document—— 

Senator Grugntne. Yes. It will bein the record. 

Mr. Taytor. I would very much like to examine it. From the dis- 
cussion heard here this morning, again there is no showing in this 
document that our security was enhanced by passport. controls before 
the Supreme Court decided the Kent case or that there is evidence 
arising since the ent case, that there has been any damage to national 
security as a result of the Supreme Court’s decision. That is a very 
basic point, and I have attended a number of hearings and have been 
listening very carefully for some evidence that would contradict it. 
[ have not heard it today. 

Senator Gruentne. Well, you may have heard Mr. Hanes testify 
that he thought that the time that elapsed between the Supreme 
Court decision and now had not been sufficiently long to demonstrate 
the thing that you say hasn’t been demonstrated. 

Mr. Taytor. It has been 14 months since the Supreme Court de- 
cision. I think there would be some indication by this time, even if 
not complete evidence, some suggestion as to how our security might 
have suffered from the Supreme Court decree, and I think going 
back before the decree, he might also have been able to suggest how 
our security was enhanced by the denial of the passports. 

Senator Gruenine. I think you make a very interesting point, 
that the mere withholding of a passport to a Communist agent or 

one who is suspected of being a Communist agent alerts him and 
perhaps makes more difficult finding out what he is really after. In 
other words, if the finger of suspicion were not pointed at ‘such a man, 
it would be easier for the Government to detect what he is up to. 

Mr. Taytror. I think that is so. As soon as you deny a passport, 
if there is a chain, you break that chain and lose one person who 
might lead you to information which might be of some value. 
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Now, we have had discussed here this morning the fact that Paul 
Robeson and others have been making speeches abroad. I cannot 
conceive how this can be considered activity which is really to the 
detriment of our security. Paul Robeson makes speeches here. Other 
Communists makes speeches here. Perhaps they have a greater forum 
abroad but it has not been shown that the mere making of a speech 
can really do damage to our national security. In fact, I think that 
the very fact that we can say that Paul Robeson is free to go abroad 
and make speeches says something very good for our democracy and 
for our security. One of the standards by which we judge govern- 
ments abroad, the new regime in Cuba, for example, is whether dis- 
senting views are able to be heard, and I think we should judge our- 
selves by the same standards. 

The fact that Paul Robeson can travel abroad and speak does not, 
in itself, create any grounds for suspicion that our security is damaged. 

Turning now to the legislation before the committee, again I think 
that the standard which this legislation would impose would not have 
any real relation to our national security, and in fact we find it so 
yague as to raise some questions about whether it is constitutional. 

[refer to the section of S. 2095 which would deny passports to Com- 
munists and members of organizations deemed to be subversive or to 
ex-members of such organizations if the left “under such circum- 
stances as to reasonably support the conclusion that they continue to 
act in furtherance of the interests and under the discipline” of such 
organizations. 

It would also go on to deny passports to other persons where there 
are “reasonable grounds to believe that travel abroad of such persons 
or their activities abroad will violate the laws of the United States.” 

I am not sure what these vague and perhaps limitless provisions 
mean. If this section is intended to afford blanket authority to deny 
passports to persons because of their past activities and beliefs or 
because these activities make their patriotism suspect, I think it is 
very bad. If it is intended to be more limited, I think it should be 
spelled out in a much more limited fashion. 

Turning now to the question of confidential information, I was 
dismayed to hear the State Department witness last week treat the 
right to cross-examination and confrontation as though it were the 
most minor procedural point in our Federal system. I don’t see how 
anyone can fail to acknowledge the validity of what the Supreme 
Court said in the Greene case involving the industrial personnel 
security program, that the right to cross-examination and confronta- 
tion is the best instrument we have for determining truth. The fact 
that under S. 2095 a fair résumé would have to be furnished to the 
witness is not a substitute at all for cross-examination. You can’t 
cross-examine a résumé of information. 

I would point out further that the persons whom the State Depart: 
ment seeks to protect here are not only regularly established agents of 
the FBI but also persons who are casual informants, perhaps gossips 
or talebearers, and this bill as I read it, would give this authority. 
Even in the case of persons who may be regularly established agents, 
I don’t see the dilemma that has been set up here. In most cases it 
will be perfectly possible on the basis of information supplied by these 
persons to develop an independent case in which you will not need the 
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testimony of these persons, and there will be no need to bring them 
forward and no need to identify them. 

But if a need were ever to arise to deny a passport on the basis of 
statements supplied by a secret informer, and if the denial is impor- 
tant, the informer could be identified just as he is identified in crimj- 
nal cases. 

Senator GruEenine. Well, you know the Fulbright bill differs from 
this bill in that respect. It provides for full confrontation and crogg. 
examination. 

Mr. Taytor. Yes, sir. I have examined the Fulbright bill. I don't 
remember now whether this was an unqualified right to cross-examing. 
tion. But it certainly goes a good deal further than S. 2095. 

Senator Gruenina. Under the Fulbright bill, section 302 : 

The Secretary of State shall establish and make public rules which accord to 
every individual in proceedings before the Board the following rights: 

(1) To appear in person and to be represented by counsel ; 

(2) To testify in his own behalf, present witnesses, and offer documentary 
and other evidence ; 

(3) To examine all documentary evidence, including confidential data, intro. 
duced against him, and to cross-examine the sources thereof; to cross-examine 
all witnesses, including confidential informants, appearing against him. 

Mr. Taytor. That is right, sir. That follows the lines, I believe, of 
the suggestion made by the bar association of the city of New York. 

Senator Gruentne. That provision would meet the requirements of 
the ADA; would it ? 

Mr. Taytor. That would meet the requirement of full cross- 
examination. 

Senator Gruentna. In that field. 

Mr. Taytor. That is right, both that bill and the provisions in the 
Humphrey bill. 

Senator Gruenine. You understand that the State Department’s 
position on this issue is that if this requirement were written into the 
law and enacted by Congress, it would tend to reveal so much con- 
fidential information and reveal the sources of confidential informa- 
tion to an extent that the State Department would rather not pursue 
the matter and give each of those applicants a passport rather dian to 
allow him this right of consultation and cross-examination. 

Mr. Taytor. We don’t believe, Mr. Chairman, that the State De 
partment would be in the difficult position that it says it would be in. 

First of all, as I have noted, there would still be the opportunity 
to develop information that an applicant for a passport was engaging 
in illegal activities, if that was what it sought to prove, without using 
the confidential informant. And, in the light of what we say in other 
places, I think it might very well be concluded that neither revealing 
the name of the informant, which is done in criminal cases, nor afford- 
ing a passport, would do any great damage to our Nation’s security. 

We have had some evidence in the past of the unreliability of per- 
sons who acted as established agents. I can cite to you the Matusow 
ease as one. I think the much greater danger arises when you allow 
these persons to keep their identities secret and where the information 
they give is subject to no test of truth or validity. 

In summary, Mr. Chairman, I would cite the position of the ADA 
that no passports should be withheld, refused, or revoked without 
affording the applicant full notice and a fair hearing including the 
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right to confrontation and cross-examination. The grounds for denial 
of the passport should be limited, in our view, to those now sanctioned 
by law—where the applicant is not a citizen of the United States or 
is engaged in a course of conduct which would violate the laws of the 
United States. That would include situations where a person is at- 
tempting to escape the toils of law or is a fugitive. Attempts to go 
beyond this, we believe, would be unnecessary, unwise, and in some 
cases unconstitutional. 

For these reasons we are opposed to S. 2095 or any other legislation 
which would enlarge the grounds for withholding passports, promul- 
gate vague criteria which permit inquiries into beliefs and associa- 
tions, require the execution of non-Communist affidavits, or deny the 
right to confront and cross-examine one’s accusers. ie 

Ata time when we are beginning to reassert our belief in the value 
of free communication (I think what President Eisenhower has said 
in London merely underscores this), when we are showing the will to 
test the strength of our democratic ideas by direct contact in many 
parts of the world, I think it would be both tragic and ironic for Con- 
oress to re-create a picture of an America frightened by the travel of 
its Communists and fellow travelers. 

For these reasons we oppose S. 2095. 

Senator GruENING. You are in favor of freedom of travel limited 
only with respect to fugitives from justice or from court subpena who 
would use the travel method as a method of escaping the proper con- 
sequences of legal action, but you would not have travel restriction 
based on any opinion or past activity. Is that correct ? 

Mr. Taytor. That is correct. 

Senator GruENtNG. Thank you very much. 

Any questions? 

It was a great pleasure to hear your statement. If, after reading 
the testimony in the cases that Mr. Hanes has presented, which will 
appear in the record, you want to make a supplementary statement, we 
will be glad to have it. 

Mr. Taytor. Thank you very much. 

(Mr. Taylor’s prepared statement follows :) 


STATEMENT OF WILLIAM L. TAyYLor, LEGISLATIVE REPRESENTATIVE, AMERICANS 
FOR DEMOCRATIC ACTION 


Mr. Chairman and members of the subcommittee, my name is William 
Taylor. I appear here today on behalf of Americans for Democratic Action 
as its legislative representative. Our organization appreciates this opportunity 
to express our views to this committee on what we deem to be the vital subject 
of passport legislation. 

ADA has long been concerned with the problems raised by the denial of pass- 
ports for id@ological reasons. We believe, as stated in our 1959 convention plat- 
form, that “both passports and visas should be issued to permit maximuin inter- 
national, educational, professional and scientific exchange, thus exploiting the 
democratic strength inherent in free travel throughout the world” and we think 
that there has been a growing recognition in this country of the value of free 
travel and communication on all levels. 

A little more than a year ago, the Supreme Court in the Kent case gave judicial 
expression to a view that many people had long held—that freedom to travel is 
embodied in the concept of liberty fundamental to our constitutional system. 
In doing so, the Court wrote at least a temporary finish to a decade of unlawful 
activity by the State Department in curtailing the right to travel. It also 
put an end to unwarranted Government interference with freedoms of speech 


46396 O—59 17 








252 PASSPORT REORGANIZATION ACT OF 1959 


and association. We think it not unfair to conclude also that the Court struck g 
blow for the intelligent conduct of our foreign relations and for national] security 
For the era in which a world-renowned scientist like Linus Pauling and aq great 
playwright like Arthur Miller could be refused the right to travel brought only 
shame and ridicule to the image of this country abroad. 


THERE IS NO SECURITY JUSTIFICATION FOR IMPOSING NEW PASSPORT CONTROLS 


What then is the purported reason for the reimposition of passport controls? 
The administration, as the moving force for new legislation, claims that the inter. 
ests of national security urgently require the enactment of new law restricting 
the right to travel. During the year since the Kent case was decided, the repre- 
sentatives of the administration and the State Department have had numerous 
opportunities to substantiate these claims. In our view, they have failed cop. 
pletely to make a case for the passage of S. 2095 or any other legislation whig, 
would provide the State Department with additional grounds upon which to bage 
the denial of a passport. 

The administration has claimed that passport controls are necessary in the 
interest of national security to prevent communication between members of the 
Communist conspiracy. But it has never cited a single instance to show that 
our security has been enhanced by the exercise of passport controls. Nor has 
is been able to point to a single case indicating that the removal of Passport 
controls after the Kent and Briehl cases has resulted in damage to national 
security. 

Administration witnesses argued that the activities and identity of members 
of the Communist conspiracy are so secret that it cannot and should not be 
required to make a showing of specific harm in order to secure the passage of 
legislation. Since it is so difficult to identify agents and missions, it is reasoned 
that blanket controls are necessary to prohibit travel to anyone whose past 
activities, associations, or expressions of belief might indicate that they would 
be likely to engage in illegal acts. 

The argument proves too much. If secrecy is at a premium, it is Clearly 
unlikely that an agent will be employed who would be identifiable even by his 
past affiliations and activities. If the Governments contention were valid, the 
only way to achieve security would be to prohibit everyone from traveling. 

Moreover, by its own admission, the State Department could not prevent the 
transmittal of information abroad, even if it imposed the most stringent con- 
trols. The Department acknowledges that travel in the Western Hemisphere 
does not require a passport and that information could be sent out through 
Canada and Mexico. (Here, it says, our interest in maintaining good Latin 
American relations outweighs considerations of national security. Why differ- 
ent considerations apply to our European allies is not indicated.) The admin- 
istration might also have acknowledged that information can be smuggled out 
through the diplomatic pouch in the Russian Embassy or the various diplomatic 
pouches of the satellite countries. It might have admitted too that Communist 
couriers might not take the trouble to obtain a bona fide passport before depart- 
ing. 

The fact of the matter is that illegal transmittal of information abroad is a 
matter to be handled by our intelligence and counterespionage agencies. If the 
Government believed that a person was engaged in carrying illegally obtained 
information, it would hardly tip him off by denying him a passport; he would 
either be arrested and prosecuted or watched for purposes of counterespionage. 
Furthermore, if denial of a passport is ever thought desirable, existing law 
authorizes its refusal where the applicant is engaging in illegal conduct. 

There is an air of unreality about administration testimony which seeks pass- 
port control upon evidence too secret even to specify to a Congressional com- 
mittee. It becomes fantasy when the State Department reveals that it con- 
siders its Passport Office a pivotal point for the prevention of espionage. We 
believe that the only fair conclusion which can be drawn from the record de- 
veloped by Congress in the 13 months since the Supreme Court decided the Kent 
case is that there is no need for legislation imposing new passport controls. 


THE IMPACT OF PROPOSED LEGISLATION ON CONSTITUTIONAL RIGHTS 


The administration also has been less than frank in dealing with the effect 
of the legislation it seeks upon the rights of American citizens. Seeking to 
minimize the impact of its application of passport restrictions, the administration 
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says that only 15 persons were finally denied passports in the 6 years before the 
Supreme Court decided the Kent case. In doing this, the administration chooses 
to ignore the hundreds and perhaps thousands of cases in which applicants were 
effectively denied passports because delay inherent in the administrative ob- 
stacle race made it impossible for them to carry out their missions abroad or 
because they refused to comply with illegal affidavit requirements. 

g, 2095 would deny a passport to Communists and members of organizations 
determined to be subversive, to ex-members of such organizations if they left 
“gnder such circumstances as to reasonably support the conclusion that [they] 
continue to act in furtherance of the interests and under the discipline of ‘such 
organizations. It would also deny passports to other persons where there are 
“pegsonable grounds for believing that the travel abroad of such persons or his 
activities abroad will violate the laws of the United States.” 

What do these vague and apparently limitless provisions mean? Is it thought 
that the security of this Nation lies in preventing a Communist or ex-Communist 
from spouting nonsense or spreading propaganda abroad? Is the last section 
intended to deny passports only to persons who are suspected espionage agents? 
(If so, does anyone seriously believe that our intelligence agencies would deal 
with a suspected espionage agent by refusing him a passport?) Or is this sec- 
tion intended to afford blanket authority to deny passports to persons whose 
activities and beliefs, past or present, make their patriotism suspect in some 
quarters? The vagueness of these criteria, we believe, constitutes almost an 
open invitation to the courts to rule them unconstitutional. 

The administration seeks—and S. 2095 would afford—authority not simply 
to refuse to reveal the identity of regularly established agents but even the 
names of casual informants, neighborhood gossips, and talebearers. It admits 
that this use of secret information to deny passports deprives the applicant 
of any opportunity to know what the charges against him are or to rebut 
them, but says that the personal attention of the Secretary of State to each 
individual case affords sufficient protection. Assuming the desirability of 
having the Secretary of State devote his valuable time to review of individual 
passport cases, this personal review has not prevented injustice and hardship 
in the past. Here again the administration has failed to document a need 
which would justify the abandonment of traditional safeguards of due process. 
Even if a need were ever to arise to deny a passport on the basis of state- 
ments furnished by a secret informer, there is no reason why the statements 
could not be used to develop independent evidence, or, if this was not possible 
and the denial was important enough, the informer could be identified as he 
isin criminal cases. 

It was bad enough for the administration to use secret informants to deny 
the valuable right to travel before the Supreme Court had spoken on this 
subject. But only a few weeks ago, in the Greene case, five Justices made 
erystal clear their belief that a valuable right or privilege may not be denied 
without confrontation. The continued adherence of the State Department 
to its adamant position on secret informants in the teeth of this clearly ex- 
pressed opinion of the Supreme Court can only be described as reckless un- 
concern for the Bill of Rights. We cannot believe that the Attorney General 
would support any such disregard of the Court and of the Bill of Rights. 

§. 2095 would also authorize the denial of permission to travel to countries 
where such a limitation would serve as a deterrent to aggression. Nowhere 
does the bill give any indication of how, by refusing a passport, we may give 
pause to a potential aggressor. The placing of geographical limitations upon 
the right to travel is a serious matter now pending before the Supreme Court 
of the United States. We believe it would be wise for Congress to defer, at 
least temporarily, consideration of these provisions of S. 2095. 

ADA belfeves that no passport should be withheld, revoked, or refused with- 
out affording the applicant full notice and a fair hearing, including the right 
to confrontation and cross-examination. The grounds for denial of a pass- 
port should be limited to those now sanctioned by law—that the applicant is 
not a citizen or is engaged in conduct which would violate the laws of the 
United States. Attempts to go beyond this, we believe, would be unnecessary, 
unwise, and in some cases unconstitutional. 

For these reasons we are opposed to S. 2095 or any other legislation which 
would enlarge the grounds for withholding passports, promulgate vague cri- 
teria which permit inquiries into beliefs and associations, require the execu- 
tion of non-Communist affidavits. or deny the right to confront and cross- 
examine one’s accusers. 
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At a time when we are beginning to reassert our belief in the value of free 
communication, when we are showing the will to test the strength of oy, 
democratic ideals by direct contacts in many parts of the world, it would pe 
both tragic and ironic for Congress to re-create a picture of an America 
frightened by the travel of its Communists and fellow travelers. 

Congress does not ordinarily act to impair valued rights without a Clear 
showing of necessity. Nosuch proof has been forthcoming. 


Senator Gruentna. That being the end of the hearing for today. 
we will now adjourn, subject to the call of the Chair. ; 

(Whereupon, at 12:30 p.m., the hearing was adjourned subject to 
the call of the Chair.) 
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I-A 


CASES DECIDED BY THE SUPREME COURT OF THE UNITED STATES 


BROWDER v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 287. Argued January 16, 1941—Decided February 17, 1941. 


1. A citizen of the United States who willfully and knowingly uses 
a United States passport which was secured by a false statement, 
is guilty of an offense under § 2 of the Passport Title of the Act 
of June 15, 1917, when the use was for the purpose of establishing 
his identity and citizenship and consequent right to reénter this 
country from abroad. P. 337. 

2. The term “willful” often denotes an intentional, as distinguished 
from an accidental, act. P. 342. 

113 F. 2d 97, affirmed. 


CerTIORARI, 311 U. S. 631, to review the affirmance 
of a sentence on two counts of an indictment. 


Mr. Carl S. Stern, with whom Carol King was on the 
brief, for petitioner. 


Mr. John T. Cahill, with whom Solicitor General Bid- 
dle, Assistant Attorney General Berge, and Messrs. Her- 
bert Wechsler, Raoul Berger, and Robert L. Werner 
were on the brief, for the United States. 


Mr. Justice ReEep delivered the opinion of the 
Court. 


The question is whether the use by an American citi- 
zen of a passport obtained by false statements to facili- 
tate reéntry into the United States is a “use” within 
§2 of the Passport Title of the Act of June 15, 1917," 


*40 Stat. 217, 227, Title IX: 

“Sec. 2. Whoever shall willfully and knowingly make any false 
statement in an application for passport with intent to induce or 
secure the issuance of a passport under the authority of the United 
States, either for his own use or the use of another, contrary to the 
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and, if so, whether petitioner was properly convicted of 
a “willful” use. We brought the case here because of 
its importance in the administration of the passport 
laws. 

Section 2 provides that whoever shali either make a 
false statement in an application for a passport or “shal] 
willfully and knowingly use . . . any passport the issue 
of which was secured in any way by reason of any false 
statement, shall be fined not more than $2,000 or impris- 
oned not more than five years or both.” The indictment 
in two counts charged that petitioner, having secured 
@ passport by a false statement, willfully and knowingly 
used it on April 30, 1937, and again on February 15, 1938, 
each time by presenting it to an immigration inspecter 
to gain entry into the United States. The proof showed 
that petitioner, a native-born American citizen, had in 
1921, 1927 and 1931 obtained passports under different 
assumed names by means of false statements. In 1934 
petitioner applied for a passport in his own name. The 
application blank contained the clause: “My last pass- 
port was obtained from ................ and is sub- 
mitted herewith for cancellation.” - Despite the three 
passports previously issued to him, petitioner wrote 
“none” in the blank space, then signed the application 
and swore to the truth of its contents. The Government 
issued him a passport, which was later extended upon 
a renewal application until September 1, 1938. Return- 
ing from Europe in April, 1937, and again in February, 


laws regulating the issuance of passports or the rules prescribed pur- 
guant to such laws, or whoever shall willfully and knowingly use or 
attempt to use, or furnish to another for use, any passport the issue 
of which was secured in any way by reason of any false statement, 
shall be fined not more than $2,000 or imprisoned not more than five 
years or both.” 

By the Act of March 28, 1940, the maximum term of imprison- 
ment under this section was increased to ten years. 54 Stat. 80. 
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1938, petitioner showed his passport to an inspector to 
identify himself and establish his citizenship and conse- 
quent right to reenter the United States. The jury con- 
yicted him on both counts for willfully using a passport 
secured by a false statement, and the District Court 
sentenced him to two years’ imprisonment and a fine of 
$1,000 on each count, the terms to run consecutively. 
The Circuit Court of Appeals affrmed.? At the time 
of the indictment, the statute of limitations had run 
on the obtaining of the passport by a false statement 
(18 U.S. C. § 582). 

Petitioner contends that the indictment is for the “use” 
“of a passport as truthful proof of his Kansas birth.” 
Since the “use” to prove an admitted fact—his American 
citizenship—was innocent, it is urged, no statutory pro- 
hibition’ was violated. The indictment, however, 
charges that petitioner “used ...a passport... the 
issue of which he secured by reason of a false state- 
ment ... in the application therefor.” The language 
of the indictment. conforms to the definition of the offense 
in the statute, as the use of “any passport the issue of 
which was secured in any way by reason of any false 
statement.” The balanced form of $2, quoted above 
at note 1, shows that the Congress viewed with concern 
and punished with equal severity the securing of pass- 
ports by false statements and their use. The crimes 
denounced are not the securing or the use but either of 
such actions made criminal only by the false statements 
in the procurement of the passport. If the misrepre- 
sentation is withdrawn nothing culpable remains in the 
use. A condemned use of a passport secured by the 
fraud seems obviously within the act. 

A more difficult issue emerges from petitioner's asser- 
tion that the use proven here is not the kind of use 
covered by the statute. He finds the prohibitions di- 


"113 F. 2d 97. 
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rected against “dishonest uses of the safe-conduct of 
the United States in foreign relations.” Such use must 
be “willful and knowing,” an expression said to bear 
the connotation of evil or dishonest. Attention is called 
to alleged passport frauds of about the time of the pas. 
sage of the passport sections and to the recommendation 
of the Attorney General that Congress pass legislation 
against the fraudulent use of passports." These are 
brought forward as indicative of the purpose of Congress 
to punish fraudulent uses or those uses abroad which 
would involve misuse of the privilege, under international 
law, of traveling through foreign countries. 

It is quite true that passports are used chiefly in for- 
eign travel. There is no limitation, however, to that 
field and surely the close connection between foreign 
travel and reéntry to this country is obvious. The plain 
meaning of the words of the act covers this use. No 
single argument has more weight in statutory interpreta- 
tion than this.‘ Nothing in the legislative history is 
brought to our attention which indicates any other pur- 
pose in Congress than that expressed by the words of the 
act. The final form of the enactment did not vary in 
this particular portion from the bill originally intro- 
duced.* The Government does not urge that every use 
of a fraudulent passport is violative of the act but only 
thuse “uses in connection with travel which are a part of 
the ordinary incentives for obtaining passports.” Cer- 
tainly the use to prove citizenship on reéntry to the 
country is within the ordinary incentives.* It is en- 


* Report of the Attorney General (1916), p. 17. 

*United States v. American Trucking Associations, 310 U. S. 534, 
543. 

*H. R. 291, 65th Cong. 

*Since 1929, the State Department has carried substantially the 
following suggestion in its “Notice to Bearers of Passports”: “22. An 
American citizen leaving the United States for a country where puss- 
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tirely clear from the record that passports were customar- 
ily used to prove the bearer’s citizenship on reéntry into 
the United States at the time of this alleged offense. The 
use of a passport for reéntry is now routine, although 
neither at the time of the passage of the act nor at 
present are passports required of citizens on reéntry. 
Our conclusion is not weakened by the fact that the Act 
of May 22, 1918,’ which required citizens to use passports 
to depart from or enter the United States, was permitted 
to expire after the war emergency. While passports no 
longer were required for reéntry, their use for that pur- 
pose afterwards became both convenient and customary. 

The fact that at the time of the passage of the act, 
passports were not customarily used by citizens to assure 
easy reéntry is brought forward by petitioner to support 
the argument that Congress did not intend to punish uses 
such as the one charged here. There is nothing in the 
legislative history to indicate that Congress considered 
the question of use by returning citizens. Old crimes, 
however, may be committed under new conditions. Old 
laws apply to changed situations.* The reach of the act 
is not sustained or opposed by the fact that it is sought 
to bring new situations under its terms.’ While a statute 


ports are not required is nevertheless advised to carry a passport, 
except in travel to Canada or Mexico. The passport may later save 
the time and inconvenience of applying for one abroad should the 
holder desire to travel in countries where passports are required. It 
will also enable the holder to establish his American citizenship upon 
his return to the United States and thus facilitate his entry. Ameri- 
can citizens who leave the United States without passports should 
carry with them proof of their citizenship, such as birth, baptism, 
or naturalization certificates.” 

"40 Stat. 559. 

*Cf. Cain v. Bowlby, 114 F. 2d 519, 522, and cases and instances 
there cited; Maxwell, Interpretation of Statutes, (7th ed. 1929) pp. 
69-70. 

* Newman v. Arthur, 109 U. 8. 132, 138; Pickhardt v. Merritt, 132 
U. 8. 252, 257; De Lima v. Bidwell, 182 U. 8. 1, 197. 
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speaks from its enactment, even a criminal statute em. | 


braces everything which subsequently falls within its 
scope." The use here charged under these tests wag 
clearly within the scope of the act. The purpose of this 
act was to punish the use of passports obtained by false 
statements. 

There is the further contention that the Government's 
construction of the word “use” would make criminal, 
under other sections of the act, the presentation of ex. 
pired passports for the purpose of identifying citizens 
returning from Mexico, Bermuda and Canada. Peti- 
tioner urges that such uses, though frequent and appar- 
ently acquiesced in by the authorities, would then violate 
§ 3, which prohibits a use “in violation of the conditions 
or restrictions therein contained,” and also § 4, which 
prohibits the use of a passport “validly issued which hag 
become void by the occurrence of any condition therein 
prescribed invalidating the same.” The question of the 
meaning of other sections is not before us. Considered 
solely from the standpoint of their analogy to § 2, the 
use of expired passports to identify the holder seems en- 
tirely different from the use of a passport obtained by 
false statements. The vice in the latter is congenital. 
Its willful use is prohibited. 

Petitioner points out, however, that the use must be 
“willfully and knowingly.” In his view this means a use 
which is dishonest in addition to or apart from the dis- 
honesty in obtaining the passport, and which is in itself 
evil ‘as the use of a passport to invoke fraudulently the 
protection of the United States abroad.” Further it is 
said this evil must be the kind of evil within the spirit 
and intendment of the act. But the statute plainly does 


” State v. Butler, 42 N. M. 271, 274; 76 P. 2d 1149; Common- 
wealth vy. Tilley, 28 N. E. 2d 245 (Mass.); People v. Hines, 284 N. Y. 
93, 104; 29 N. E. 2d 483. 
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not purport to punish fraudulent or dishonest use other 
than such as is involved in the use of a passport dis- 
honestly obtained, None of its words suggest that 
fraudulent use is an element of the crime. The statute 
is aimed at the protection of the integrity of United 
States passports. It penalizes both procuring the pass- 
port by a false statement and its use when so procured. 
The crime of “use” is complete when the passport so 
obtained is used willfully and knowingly. 

Read in its: context the phrase “willfully and know- 
ingly,” as the trial court charged the jury, can be taken 
only as meaning “deliberately and with knowledge and 
not something which is merely careless or negligent or 
inadvertent.” No exception was taken to this instruc- 
tion. The point at issue arises because a motion was 
denied to'dismiss the indictment on the ground that 
“the government’s case is fatally defective in that it 
lacks the most essential ingredient of the entire case; 
namely, the criminal intent of the defendant at the time 
of the alleged act”; that there is “no proof that there 
was a knowing and willful use to gain entry.” Peti- 
tioner relies upon United States v. Murdock." That 
case affirmed a reversal of conviction for a violation of 
$1114 (a) of the Revenue Act of 1926 and a like sec- 
tion of the 1928 act. These sections made it a mis- 
demeanor for a taxpayer to “willfully” fail to supply in- 
formation in regard to income. The taxpayer refused 
the information on the ground of privilege from fear of 
self-incrimination. At the time the law upon the point 
was uncertain. This reasonable fear, this Court held, 
entitled the taxpayer to requested instruction on his good 
faith in refusing to answer. This claim of constitutional 
right is quite different from the claim here of a right to 
use a passport obtained by false representation, contrary 


" 290 U. S. 389, 394. 
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to the express words of the statute, because there was no 
ulterior evil purpose in mind. The Murdock opinion 
recognizes, p. 394, that the word “willful” often denotes 
an intentional as distinguished from an accidental act, 
Once the basic wrong under this passport statute is com- 
pleted, that is the securing of a passport by a false state- 
ment, any intentional use of that passport in travel is 
punishable. 
Other suggestions as a basis for reversal are made, 
These do not require particular comment. 
Affirmed, 


Mr. Justice Murpuy took no part in the considera- 
tion or decision of this case. 
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KENT er au. v. DULLES, SECRETARY OF STATE. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 


THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 481. Argued April 10, 1958—Decided June 16, 1958. 


At a time when an Act of Congress required a passport for foreign 


travel by citizens if a state of national emergency had been declared 
by the President and when the Proclamation necessary to make 
the Act effective had been made, the Secretary of State denied 
passports to petitioners because of their Communistic beliefs and 
associations and their refusal to file affidavits concerning their 
present or past membership in the Communist Party. Held: The 
Secretary was not authorized to deny the passports for these rea- 
sons under the Act of July 3, 1926, 22 U.S. C. § 211a, or § 215 of 
the Immigration and Nationality: Act of 1952, 8 U. S. C. § 1185. 
Pp. 117-130. 

(a) The right to travel is a part of the “liberty” of which a 
citizen cannot be deprived without due process of law under the 
Fifth Amendment. Pp. 125-127. 

(b) The broad power of the Secretary under 22 U.S.C. § 211s 
to issue passports, which has long been conden ‘diseretionary,” 
has been construed generally to suthorize the refusal of a passport 
only when the applicant (1) is not a citizen or a person owing 
allegiance to the United States, or (2) was engaging in criminal or 
unlawful conduct. Pp. 124-125, 127-128. 

(c) This Court hesitates to impute to Congress, when in 1952 
it made a passport necessary for foreign travel and left its issuance 
to the discretion of the Secretary of State, a purpose to give him 
unbridled discretion to withhold a passport from a citizen for any 
substantive reaxon he may choose. P. 128. 

(d) No question concerning the exercise of the war power is 
involved in this case. P. 128. 

(e) If a citizen's liberty to travel is to be regulated, it must be 
pursuant to the law-making functions of Congress, any delegation 
of the power must be subject to adequate standards, and such 
delegated authority will be narrowly construed. P. 129. 

(f) The Act of July 3, 1926, 22 U.S. C. §211a, and § 215 of the 
Immigration and Nationality Act of 1952, 8 U. SC. § 1185, do 
not delegate to the Secretary authority to withhold passports to 
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citizens because of their beliefs or associations, and any Act of 
Congress purporting to do so would raise grave constitutional 
questions. Pp. 129-130. 


(g) The only Act of Congress expressly curtailing the move- 
ment of Communists across our borders, §§ 2 and 6 of the Internal 
Security Act of 1950, has not yet become effective, because the 
Communist Party has not registered under that Act and there is 
not in effect a final order of the Board requiring it todo so. P. 121, 
n. 3, p. 130. 


101 U.S. App. D. C. 278, 239, 248 F. 2d 600, 561, reversed. 


Leonard B. Boudin argued the cause. for petitioners, 
With him on the brief were Victor Rabinowitz end David 
Rein. Daniel G. Marshall was also on the brief for 
Brichl, petitioner. 


Solicitor General Rankin argued the cause for respond- 
ent. With him on the brief were Assistant Attor- 
ney General Doub, Samuel D. Slade and B. Jenkins 
Middleton. 


Osmond K. Fraenkel and William J. Butler filed a brief 
for the American Civil Liberties Union, as anticus curiae, 


Mr. Justice Dovctas delivered the opinion of the 
Court. 


This case concerns two applications for passports, 
denied by the Secretary of State. One was by Rockwell 
Kent who desired to visit England and attend a meeting 
of an organization known as the “World Council of Peace” 
in Helsinki, Finland. The Director of the Passport 
Office informed Kent that issuance of a passport was pre- 
cluded by § 51.135 of the Regulations promulgated by the 
Secretary of State on two grounds:' (1) that he was a 


122 CFR § 51.135 provides: 

“In order to promote the national interest by assuring that persons 
who support the world Communi-t movement of which the Com- 
munist Party is an integral unit may not, through use of United 
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Communist and (2) that he had had “a consistent and 
prolonged adherence to the Communist Party line.” The 
letter of denial specified in some detail the facts on which 
those conclusions were based. Kent was also advised of 
his right to an informal hearing under § 51.137 of the 
Regulations. But he was also told that whether or not 
a hearing was requested it would be necessary, before a 
passport would be issued, to submit an affidavit as to 
whether he was then or ever had been a Communist.’ 
Kent did not ask for a hearing but filed a new passport 
application listing several Muropean countries he desired 
to visit. When advised that a hearing was still available 
to him, his attorney replied that Kent took the position 


States passports, further the purposes of that movement, no passport, 
except one limited for direct and immediate return to the United 
States, shall be issued to: | 

“(a) Persons who are members of the Communist Party or who 
have recently terminated such membership under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evi- 
dence—that they continue to act in furtherance of the interests 
and under the discipline of the Communist party; 

“(b) Persons, regardless of the formal state of their affiliation with 
the Communist Party, who engage in activities which support the 
Communist movement under such circumstances as to warrant the 
conclusion—not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domination, or 
control exercised over them by the Communist movement ; 

“(c) Persons, regardless of the formal state of their affiliation 
with the Communist Party, as to whom there is reason to believe, 
on the balance of all the evidence, that they are going abroad to 
engage in activities which will advance the Communist. movement 
for the purpose, knowingly and wilfully of advancing that movement.” 

?Section 51.142 of the Regulations provide: 

“At any stage of the proceedings in the Passport Division or hefore 
the Board, if it is deemed necessary, the applicant may be required, 
as a part of his application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past membership in the 
Communist Party. If applicant states that he is a Communist, 
refusal of a passport in his case will be without further proceedings.” 


46396 O—549 18 
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that the requirement of an affidavit concerning Commu. 
nist Party membership “is unlawful and that for that rea- 
son and as a matter of conscience.” he would not supply 
one. He did, however, have a hearing at which the prin- 
cipal evidence against him was from his book It's Me 0 
Lord, which Kent agreed was accurate. He again refused 
to submit the affidavit. maintaining that any matters 
unrelated to the question of his citizenship were irrelevant 
to the Department's consideration of his appheation, 
The Department advised him that no further considera. 
tion of his application would be given until he satisfied 
the requirements of the Regulations. 

Thereupon Kent sued in the District Court for declara- 
tory relicf. The District Court granted summary judg- 
ment for respondent. On appeal the case of Kent was 
heard with that of Dr. Walter Brichl, a psychiatrist. 
When Briehl applied for a passport, the Director of the 
Passport Office asked him to supply the affidavit cover- 
ing membership in the Communist Party. Briehl, like 
Kent, refused. The Director then tentatively disap- 
proved the application on the following grounds: 


“In your case it has been alleged that you were a 
Communist. Specifically it is alleged that you were 
a member of the Los Angeles County Communist 
Party; that you were a member of the Beokshop 
Association, St. Louis, Missouri; that you held Com- 
munist Party meetings; that in 1936 and 1941 you 
contributed articles to the Communist Publication 
‘Social Work Today’; that in 1939, 1940 and 1941 
you were a sponsor to raise funds for veterans of the 
Abraham Lincoln Brigade in calling on the President 
of the United States by a petition to defend the 
rights of the Communist Party and its members; 
that you contributed to the Civil Rights Congress 
bail fund to be used in raising bail on behalf of con- 
vieted Communist leaders in New York City; that 
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you were a member of the Hollywood Arts, Sciences 
and Professions Couneil ’and a eontact of the Los 
Angeles Committee for Protection of Foreign Born 
and a contact of the Freedom Stage. Incorporated.” 


The Director advised Briehl of his right to a hearing 
but stated that whether or not a hearing was held. an 
affidavit concerning membership ino the Communist 
Party would be necessary. Brich] asked for a hearing 
and one was held. At that hearing he raised three objec- 
tions: (1) that his “political affiliations” were irrele- 
vant to his right to a passport; (2) that “everv American 
citizen has the right to travel regardless of polities”: and 
(3) that the burden was on the Department to prove 
egal activities by Briehl. Brieh] persisted in his refusal 
to supply the affidavit. Because of that refusal Briehl 
was advised that the Board of Passport Appeals eould 
not under the Regulations entertain an appeal. 

Briehl filed his complaint in the Distriet Court whieh 
held that his case was indistinguishable from Kent's and 
dismissed the complaint. 

The Court of Appeals heard the two cases en bane and 
affirmed the District Court by a divided vote. 101 UL S. 
App. D. C. 278, 239, 248 F. 2d 600. 561. The eases are 
here on writ of certiorari. 355 U.S. S81. 

The Court first noted the function that the passport 
performed in American law in the ease of Urtetiqui v. 
D’Arbel. 9 Pet. 692, 699. decided in 1835" 


“There is no law of the United States, in anv man- 
ner regulating the issuing of passports. or directing 
upon what evidence it may be done, or declaring 
their legal effect. It is understood as matter of 
practice, that some evidence of citizenship is re- 
quired, by the secretary of state, before issuing a 
passport. This. however. is entirely discretionary 
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with him. No inquiry is instituted by him to ascer- 
tain the fact of citizenship, or any proceedings had, 
that will in any manner bear the character of a judi- 
cial inquiry. It is a document, which, from its 
nature and object, is addressed to foreign powers; 
purporting only to be a request, that the bearer of 
it may pass safely and freely; and is to be considered 
rather in the character of a political document, by 
which the bearer is recognized, in foreign countries, 
as an American citizen; and which, by usage and the 
law of nations, is received as evidence of the fact.” 


A passport not only is of great value—indeed neces- 
sary—abroad; it is also an aid in establishing citizen- 
ship for purposes of re-entry into the United States. 
See Browder v. United States, 312 U. S. 335, 339; 3 
Moore, Digest of International Law (1906), § 512. But 
throughout most of our history—until indeed quite 
recently—a passport, though a great convenience in 
foreign travel, was not a legal requirement for leaving or 
entering’ the United States. See Jaffe, The Right to 
Travel: The Passport Problem, 35 Foreign Affairs 17. 
Apart from minor exceptions to be noted, it was first® 
made a requirement by § 215 of the Act of June 27, 1952, 
66 Stat. 190, 8 U. S. C. § 1185, which states that, after a 
prescribed proclamation by the President, it is “unlawful 
for any citizen of the United States to depart from or 
enter, or attempt to depart from or enter, the United 


5 Sections 2 and 6 of the Act of September 23, 1950, known as the 
Internal Security Act of 1950, 64 Stat. 987, 993, 50 U. S. C. §§ 781, 
785, provide that it shall be unlawful, when a Communist organiza- 
tion is registered under the Act or when “there is in effect a final 
order of the Board requiring an organization to register,” for any 
member having knowledge of such registry and order to apply for 
a passport or for any official to issue him one. But the conditions 
precedent have not yet materialized. 
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States unless he bears a valid passport.”‘ And _ the 
Proclamation necessary to make the restrictions of this 
Act applicable and in force has been made.’ 

Prior to 1952 there were numerous laws enacted by 
Congress regulating passports and many decisions, rul- 
ings, and regulations by the Executive Department con- 
cerning them. Thus in 1803 Congress made it unlawful 
for an official knowingly to issue a passport to an alien 
certifying that he is a citizen. 2 Stat. 205. In 1815, 
just prior to the termination of the War of 1812. it made 
it illegal for a citizen to “cross the frontier” into enemy 


*That seetion provides in relevant part: 

“(a) When the United States is at war or during the existence of 
any national emergeney proclaimed by the President, . . . and the 
President shall tind that the interests of the United States require that 
restrictions and prohibitions in addition to those provided otherwise 
than by this section be imposed upon the departure of persons from 
and their entry into the United States, and shall make pubhe 
proclamation thereof, it shall, until otherwise ordered by the President 
or the Congress, be unlawful— 

“(1) for any ahen to depart from or enter or attempt to depart 
from or enter the United States exeept under such reasonable rules, 
regulations, and orders, and subject to such limitations «nd exceptions 
as the President may preseribe ; 


“(3) for any person knowingly to make any false statement on 
an application for permission to depart from or enter the United 
States with intent to induce or secure the granting of such permis-ien 
either for himself or for another: 


“(br After such proclamation as i provided for im subsection (a) 
has been made and pubhshed and while such proelumeation i in 
fore®, it shall, exeept. as otherwise provided) by the President. cane 
subject to such limitations and exeeptions as the President meas 


authorize and preseribe, be unlawful for anv citizen: of the United 
States to depart from or enter, or attempt to depart trom or enter, 
the United States unless he bears a valid passport 


5 Proc. No. 3004, 67 Stat. C31. 
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territory, to board vessels of the enemy on waters of the 
United States or to visit any of his camps within the 
limits of the United States, “without a passport first 
obtained” from the Seeretary of State or other designated 
official. 3 Stat. 199-200. The Secretary of State took 
similar steps during the Civil War. See Dept. of State, 
The American Passport (1898), 50. Tn 1850 Congress 
ratified a treaty with Switzerland requiring passports 
from citizens of the two nations. 11 Stat. S587. OSD- 590, 
Finally in 1856 Congress enacted what remains today as 
our basic passport statute. Prior to that time various 
federal. officials, state and local officials, and notaries 
public had undertaken to issue either certificates of 
citizenship or other documents in the nature of letters 
of introduction to foreign officials requesting treatment 
according to the usages of international law. By the Act 
of August 18, 1856, 11 Stat. 52, 60-61, 22 U.S.C. § 21a, 
Congress put an end to those practices.” This provision, 
as codified by the Act of July 3, 1026, 44 Stat.. Part 2. 887, 
reads, 

“The Secretary of State may grant and issue 
passports ... under such rules as the President 
shall designate and prescribe for and on behalf of 
the United States, and no other person shall grant, 
issue, or verify such passports.” 


Thus for most of our history a passport was not a con- 
dition to entry or exit. 

It is true that. at intervals, a passport has been required 
for travel. Mention has already been made of the 
restrictions imposed during the War of IS12 and dwring 
the Civil War. A like restrietion, which was the fore- 
runner of that contained in the 1952 Aet. was imposed by 
Congress in LOIS. 


®see GO Op. Atty. Gen. 350, 352 
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The Act of May 22, 1918, 40 Stat. 559, made it unlawful, 
while a Presidential Proclamation was in foree, for a 
citizen to leave or enter the United States “unless he 
bears a valid passport.” See Hl. R. Rep. No. 485, 65th 
Cong.. 2d Sess. That statute was invoked by Presidential 
Proclamation on. August 8, 1918S, 40 Stat. 1820. which 
contiwued in effect until Mareh 3, 1921. 41-Stat. 1359. 

The 1918 Act was effective only in wartime. It was 
amended in 1941 so that it could be invoked in the then- 
existing emergency. 55.Stat. 252. See S. Rep. No. 444, 
77th Cong.. Ist Sess. It was invoked by Presidential 
Proclamation No. 2523. November 14, 1941, 55 Stat. 
1696. That emergency vontinued until April 28, 1952. 
Proc. No. 2074. 66 Stat. C31. Congress extended the 
statutory provisions until April’ 1, 19538. 66 Stat. 54, 
57. 96, 137, 330, 333. Tt was during this extension period 
that the Secretary of State issued the Regulations here 
complained of.’ 

Under the 1926 Act and its predecessor a large body of 
precedents grew up which repeat over and again that 
the issuance of passports is “a discretionary act’ on the 
part of the Secretary of State. The scholars,* the courts,’ 
the Chief Executive.’ and the Attorneys General," all 


*Dept. Reg. No. 10S.ib., effective August 28, 1952, 17 Fed. Reg. 
8013. 

- "See 2 Hyde, International Law (2d rev. ed. 1945), § 399; 
3 Hackworth, Digest of International Law (1942), § 268. 

®see Perkins v. Elg, 307 U.S. 325, 350. 

” Exec. Order No. 654, June 13, 1907; id.. No. 2119-A, Jan. 12, 
1915; id.. No. 2286-A, Dee. 17, 1915: id., No. 2362-A, Apr. 17, 1916: 
id.. No. 2519-A, Jan. 24, 1917; id.. No. 4382-A, Feb. 12, 1926; id... 
No. 4800, Jan. 31, 1928: id.. No. 5860, June 22, 1932; id.. No. 7856, 
Mar. 31, 1938, 3 Fed. Reg. 681, 22 CFR §51.75. The present pro- 
vision is that last listed and reads in part as follows: 

“The Secretary of State ix authorized in his discretion to refuse 
to issue a passport, to restrict a passport for use only in certain 


[ Footnote 11 15 on next page} 
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so said. This long-continued executive construction 
should be enough, it is said, to warrant the inference 
that Congress had adopted it. See Allen v. Grand Cen. 
tral Aircraft Co., 347 U.S. 585, 544-545; United States 
v. Allen-Bradley Co., 352 U.S. 306, 310. But the key to 
that problem, as we shall see, is in the manner in which 
the Seeretary's discretion was exercised, not in the bare 
fact that he had discretion. 

The right to travel is a part of the “liberty” of which 
the citizen cannot be deprived without due process of law 
under the Fifth Amendment. So much is coneeded by 
the Solicitor General. In Anglo-Saxon law that right was 
emerging at least as early as the Magna Carta.’* Chafee, 





countries, to restrict if against use in certain countries, to withdraw 
or cancel ao passport already issued, and to withdraw a passport for 
the purpose of restricting its validity or use in certaim countries.” 

The Department, however, did not feel that the Secretary of State 
could exercise his diseretion willfully without cause. Acting Secretary 
Wilson wrote an April 27, 1907, “The issuance of passports is a 
discretionary act on the part of the Secretary of State, and he may, 
for reasons deemed by him to be sufficient, direct the refusal of a 
passport to an American, citizen: but a passport is not to be refused 
to an American citizen, event his character is doubtful, unless there 
is reason to believe that he will put the passports to an improper 
or unlawful use.” Foreign Relations of the United States, Pt. II 
(1910), 1083. See 3 Moore, Digest of International Law (1006), 
§ 512. Freund, Administrative Powers over Persons and Property 
(1928), 07, states “2. 2 In practice it is clear that the Department of 
State acts upon the theory that jt must grant the passport unless 
there is some circumstance making it a duty to refuse it. Any other 
attitude would mdeed be intolerable: it) would mean an executive 
power of a political character over individuals quite out of harmony 
with traditional American legislative practice.” ao 

13 Op, Atty. Gen. 89, 92; 23 Op. Atty. Gen. 509, 511. 

2 Article 42 reads ax follows: 

“It shall be lawful to any person, for the future, to go out of our 
kingdom, and to return, safely and securely, by land or by water, 
saving his allegiinee to us, unless it be in time of war, for some short 
space, for the common good of the kingdom: excepting prisoners 


~- 
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Three Human Rights in the Constitution of 1787 (1956), 
171-181. 187 et seqg., shows how deeply engrained in our 
history this freedom of movement is. Freedom of move- 
ment across frontiers in either direction, and inside 
frontiers as well, was a part of our heritage. Travel 
abroad, like travel within the country, may be necessary 
for a livelihood. It may be as close to the heart of the 
individual as the choice of what he eats, or wears, or 
reads. Freedom of movement is basic in our scheme of 
values. See Crandall v. Nevada, 6 Wall. 35, 44; Williams 
v. Fears, 179 U. S. 270, 274; Edwards v. California, 314 
U. S. 160. “Our nation.” wrote Chafee, “has thrived on 
the principle that, outside areas of plainly harmful con- 
duct, every American is left to shape his own life as he 
thinks best, do what he pleases, go where he pleases.”’ 
Id., at 197. 

Freedom of movement also has large social values. As 
Chafee put it: 


“Foreign correspondents and lecturers on public 
affairs need first-hand information. Scientists and 
scholars gain greatly from consultations with col- 
leagues in other countries. Students equip them- 
selves for more fruitful careers in the United States 
by instruction in foreign universities,"* Then there 
are reasons close to the core of personal life—mar- 
riage, reuniting families, spending hours with old 
friends. Finally, travel abroad enables American 
citizens to understand that people like themselves 
live in Europe and helps them to be well-informed 


and outlaws, according to the laws of the land, and of the people of 
the nation at war against us, and Merchants who shall be treated 
as it is said above.” And see Jaffe, op. cit. supra, 19-20; Sibley, 
The Passport System, 7 J. Soc. Comp. Leg. (N. S.) 26, 32-33; 
1 Blackstone Commentaries 134-135. 

The use of foreign travel to promote educational interests is 
reviewed by Francis J. Colligan in 30 Dept. State Bull. 663. 
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on public issues. An American who has crossed the 
ocean is not obliged to form his opinions about 
our foreign policy merely from what he is told by 
officials of our government or by a few correspond- 
ents of American newspapers. Moreover, his views 
on domestic questions are enriched by seeing how 
foreigners are trying to solve similar problems. In 
many different ways direct contact with other coun- 
tries contributes to sounder decisions at home.” 
Td., at 195-196. And see Vestal, Freedom of Move- 
ment, 41 lowa L. Rev. 6, 13-14. 


Freedom to travel is. indeed, an important aspect of 
the citizen's “liberty.” We need not decide the extent 
to which it can be curtailed. We are first concerned with 
the extent, if any, to which Congress has authorized its 
curtailinent. 

The difficulty is that while the power of the Secretary 
of State over the issuance of passports is expressed in 
broad terms, it was apparently long exercised quite nar- 
rowly. So far as material here, the cases of refusal of 
passports generally fell into two categories. First, ques- 
tions pertinent to the citizenship of the applicant and his 
allegiance to the United States had to be resolved by the 
Secretary, for the command of Congress was that “No 
passport shall be granted or issued to or verified for 
any other persons than those owing allegiance, whether 
citizens or not, to the United States.” 32 Stat. 386, 22 
U. S. C. § 212. Second, was the question whether the 
applicant was participating in illegal conduct, trying to 
escape the toils of the law. promoting passport frauds, 
or otherwise engaging in conduct which would violate the 
laws of the United States. See 3 Moore. Digest of Inter- 
national Law (1906), §512; 3 Hackworth, Digest of 


~- 


International Law (1942), § 268; 2 Hyde; International 


Law (2d rev. ed.). § 401. 
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The grounds for refusal asserted here do not relate to 
citizenship or allegiance on the one hand or to criminal or 
unlawful conduet on the other. Yet. so far as relevant 
here, those two are the only ones which it could fairly be 
argued were adopted by Congress in light of prior admin- 
istrative practice. One ean find in the records of the 
State Department rulings of subordinates covering a 
wider range of activities than the two indieated. But as 
respects Communists these are scattered rulings and not 
consistently of one pattern. We can say with assurance 
that whatever may have been the practice after 1926, at 
the time the Act of July 3, 1926. was adopted, the admin- 
istrative practice, so far as relevant here, had jelled only 
around the two categories mentioned. We. therefore, 
hesitate to impute to Congress, when in 1952 it made a 
passport necessary for foreign travel and left its issuance 
to the discretion of the Secretary of State, a purpose to 
give him unbridled diseretion to grant or withhold a 
passport from a citizen for any substantive reason he may 
choose. 1 

More restrictive regulations were applied in 1918 and 
in 1941 as war measures. Weare not compelled to equate 
this present problem of statutory construction with 
problems that may arise under the war power. (Cf. 
Youngstown Shect & Tube Co. v. Sawyer, 348 U.S. 579. 

In a case of eomparable magnitude, Aorematsu vy. 
United States, 323 U. S. 214, 218. we allowed the Gov- 
ernment in time of war to exclude citizens from their 
homes and restrict their freedom of movement only en a 
showing of “the gravest imminent danger to the public 
safety.’ There the Congress and the Chief Executive 
moved in coordinated action; and, as we said, the Nation 
was then at war. No such condition presently exists. 
No such showing of extremity, no such showing of joint 
action by the Chief Executive and the Congress to curtail 
a constitutional right of the citizen has been made here. 
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Sinee we start with an exercise by an American citizen 
of an activity included in constitutional protection, we 
will not readily infer that Congress gave the Secretary 
of\State unbridled discretion to grant or withhold it? If 
we were dealing with political questions entrusted to the 
Chief Exeeutive by the Constitution we would have a 
different case. But there is more involved here. — In part, 
of course, the issuance of the passport carries some impli- 
eation of intention to extend the bearer diplomatic pro- 
tection, though it does no more than “request all whom it 
may concern to permit safely and freely to pass, and in 
ease of need to give all lawful aid and protection” to this 
citizen of the United States. But that funetion of the 
passport is subordinate. Its crucial function today is 
control over exit. And, as we have seen, the right of exit 
is a personal right included within the word “liberty” as 
used in the Fifth Amendment. If that “liberty” is to 
be regulated, it must. be pursuant to the law-making 
functions of the Congress. Youngstown Sheet & Tube 
Co. v. Sawyer, supra. And if that power is delegated, 
the standards must be adequate to pass serutiny by the 
accepted tests. See Panama Refining Co. v. Ryan, 293 
Uv. S. 388, 420-430. Cf. Cantwell v. Connecticut, 310 
U.S. 206, 3807; Niemotho ve Maryland, 340 U.S. 268, 
271. Where activities or enjoyment, natural and often 
necessary to the well-being of an American citizen, such 
as travel, are involved, we will construe narrowly all dele- 
gated powers that curtail or dilute them. See Ex parte 
Endo, 323 U.S. 283, 301-302. Cf. Hannegan v. Esquire, 
Inc., 327 U.S. 146, 156; United States v. Rumely, 345 
U.S. 41,46. We hesitate to find in this broad generalized 
power an authority to trench so heavily on the rights of 
the citizen. 

Thus we do not reach the question of constitutionality. 
We only conelude that § 1185 and § 211la do not delegate 
to the Secretary the kind of authority exercised here. 
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We deal with beliefs, with associations, with ideological 
matters. We must remember that we are dealing here 
with citizens who have neither been accused of crimes nor 
found guilty. They are being denied their freedom of 
movement solely because of their refusal to be subjected 
to inquiry into their beliefs and associations. They do 
not seek to escape the law nor to violate it. They may 
or may not be Communists. But assuming they are, the 
only law which Congress has passed expressly curtailing 
the movement of Communists across our borders has not 
yet become effective."* It would therefore be strange to 
infer that pending the effectiveness of that law, the Sec- 
retary has been silently granted by Congress the larger. 
the more pervasive power to curtail in his discretion the 
free movement of citizens in order to satisfy himself about 
their beliefs or associations. 

To repeat, we deal here with a constitutional right of 
the citizen, a right which we must assume Congress will be 
faithful to respect. We would ‘be faced with important 
constitutional questions were we to hold that Congress 
by $1185 and § 21la had given the Secretary authority 
to withhold passports to citizens because of their beliefs 
or associations. Congress has made no such provision 
in explicit terms; and absent one, the Secretary may not 
employ that standard to restrict the citizens’ right of 
free movement. 

Reversed. 


Mr. Justice CLarK, with whom Mr. Justice Burton, 
Mr. Justice Harwan, and Mr.. Justice WHITTAKER 
concur, dissenting. 

On August 28, 1952, acting under authority vested by 
Executive Order No. 7856, 22 CFR § 51.77, the Secretary 
of State issued the regulations in question, § 51.142 of 


# See note 3, supra. 
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which provides that a passport applicant may be re- 
quired to make a statement under oath “with respect to 
present or past membership in the Communist Party,” 
22 CFR § 51.142. Since 1917, the Congress has required 
that every passport application “contain a true recital of 
each and every matter of fact which may be required 
by ... any rules” of the Secretary of State, and that 
requirement must be satisfied “{!blefore a passport is 
issued to any person.” 40 Stat. 227, 22 U.S. C. § 213. 
In the context of that background, the Secretary asked 
for, and petitioners refused to file, affidavits stating 
whether they then were or ever had been members of the 
Communist Party. Thereupon the Secretary refused 
to further consider petitioners’ applications until such 
time as they filed the required affidavits. 

The Secretary's action clearly must be held authorized 
by Congress if the requested information is relevant to 
any ground upon which the Secretary might properly 
refuse to issue a passport. The Court purports today to 
preclude the existence of such a ground by holding that 
the Secretary has not been authorized to deny a passport 
to a Communist whose travel abroad would be inimical to 
our national security. 

In thus construing the authority of the Secretary, 
the Court recognizes that all during our history he has 
had discretion to grant or withhold passports. That 
power, first exercised without benefit of statute, was 
made the subject of specific legislative authority in 1856 
when the Congress consolidated all power over passports 
in the hands of the Secretary. 11 Stat. 60-61. In 1874 
the statutory language. “shall be authorized to grant and 
issue,” was changed to “may grant and issue.” 1874 R. 5. 
§ 4075. In slightly modified forin, the Secretary’s power 
has come through several re-enactments, e. g., 44'Stat., 
Part 1, p. 657 in 1926. to its present-day embodiment in 
44 Stat., Part 2. p. 887, 22 U.S.C. § 2lla. 
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This discretionary authority, which we previously 
acknowledged in Perkins v. Elg, 8307 U.S. 325, 349-350 
(1939), was exercised both in times of peace and in periods 
of war. During war and other periods of national emer- 
gency. however, the importance of the Secretary's pass- 
port power was tremendously magnified by a succession of 
“travel-control statutes” making possession of a passport 
a legal necessity to leaving or entering this country. The 
first of these was enacted in 1815 just prior to the end of 
the War of 1812. when it was made illegal for any citizen 
to “cross the frontier” into enemy territory without a 
passport. 3 Stat. 199. After the same result was aceom- 
plished during the Civil War without congressional sane- 
tion, 3 Moore, Digest of International Law. 1015-1021. 
World War I prompted passage in 1918S of the seeond 
travel-control statute, 40 Stat. 559. The 1918S statute. 
directly antecedent to presently controlling legislation, 
provided that in time of war and upon publie proclama- 
tion by the President that the public safety required ad- 
ditional travel restrictions. no citizen could depart from or 
enter into the country without a passport. Shortly there- 
after. President Wilson made the required proclamation 
of public necessity. and provided that no citizen should’ 
be granted a passport unless it affirmatively appeared 
that his “departure or entry is not prejudicial to the 
interests of the United States.” Proc. No. 1473. 40 Stat. 
1829. 

The legislative history of the 1918 Act sharply indicates 
that Congress meant the Secretary to deny passports to 
those whose travel abroad would be contrary to our 
national security. The Act came to the floor of the House 
of Representatives accompanied by the following explana- 
tion in the Report of the House Committee on Foreign 
Affairs. H. R. Rep. No. 485. 65th Cong.. 2d Sess. 2-3: 


“That some supervision of travel by American citi- 
zens is essential appeared from statements made 
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before the committee at the hearing upon the bill, 
One ease was mentioned of a United States citizen 
who recently returned from Europe after having, to 
the knowledge of our Government, done work ina 
neutral country for the German Government. There 
Was strong suspicion that he came to the United 
States for no proper purpose. Nevertheless not only 
was it impossible to exclude him but it would now he 
impossible to prevent him from leaving the country 
if he saw fit to do so. The known facets in his case 
are not sufficient to warrant the iustitution of 4 crimi- 
nal prosecution, and in any event the difficulty of 
securing legal evidence from the place of his activities 
in Europe may easily be imagined. 


“It is essential to meet the situation that the 
Executive should have wide diseretion and wide 
authority of action. Noone cau foresee the different 
means which may be adopted by hostile nations to 
secure military information or spread propaganda 
and discontent. It is obviously impracticable to 
appeal to Congress for further legislation in each 
new emergency. Swift Executive action is the ouly 
effective counterstroke. 

“The committee was informed by representatives 
of the executive departments that the need for 
prompt legislation of the character suggested is inust 
pressing. There have recently been numerous sus 
picious departures for Cuba which it was impossible 
to prevent. Other individual eases of entry and 
departure at varions points have excited the greatest 
anxiety. This is particularly true in respect of the 
Mexican border, passage across which can not legally 


be restricted for ‘many types of persons reasonably 
suspected of aiding Germany's purposes.” 
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During debate of the bill on the floor of the House, its 
House spokesman stated: 


“The Government is now very much hampered by 
lack of authority to control the travel to and from 
this country, even of people suspected of not being 
loyal, and even of those whom they suspect of being 
in the employ of enemy governments.” 56 Cong. 
Rec. 6029. 


“Our ports are open, so far as the law is concerned, 
to alien friends, citizens. and neutrals, to come and 
go at will and pleasure, and that notwithstanding 
the Government may suspect the conduct and the 
intention of the individuals who come and go.” 7d. 
at 6065. 


His counterpart in the Senate stated in debate: 


“The chief object of the bill is to correct a very 
serious trouble which the Department of State, the 
Department of Justice, and the Department of Labor 
are having with aliens and alien enemies and rene- 
gade American citizens, I am sorry to say. entering 
the United States from nests they have in Cuba and 
over the Mexican border. They can now enter and 
depart without any power of the departments, or of 
the Government to intercept or delay them. There 
is no law that covers this case. It is believed that 
all the information which goes to Germany of the 
war preparations of the United States and of the 
transportation of troops to France passes through 
Mexico. The Government is having a great deal of 
trouble along that border. It is an everyday occur- 
rence, and the emergency of this measure is very 
great. The bill is supplementary to the espionage 


46396 O—59 19 
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laws and necessary for their efficient execution in 
detecting and punishing German spies.” 56 Cong. 
Rec. 6192. 
The implication is unmistakable that the Secretary was 
intended to exercise his traditional passport function in 
such a manner as would effectively add to the protection 
of this country's internal security. 

That the Secretary so understood and so exercised his 
passport power in this period is evident from two State 
Departinent documents in 1920. A memoranduin of the 
Under. Secretary of State, dated November 30, 1920, 
declared, “Any assistance in the way of passport facil- 
ities, which this Government may render to a person 
who is working either directly or indirectly in behalf of 
the Soviet Government is a help to the Soviet Govern- 
ment... . Memorandum Re Applicants for Pass- 
ports Who are Bolshevists or Who are Connected with 
Bolshevist Government, Code No. 5000. Accordingly, 
it was recommended that passports he refused any per- 
son “who counsels or advocates publicly or privately the 
overthrow [of] organized Governments by force.” Id. 
Among the examples stated were “[imJembers of the 
Communist Party.” /d. Two weeks later. the State 
Department published office instructions, dated Decem- 
ber 16. 1920, to our embassies throughout the world, 
implementing Code No. 5000 by prohibiting issuance of 
passports to “anarchists” and “revolutionary radicals.” 
Expressly included among the proscribed classes of citi- 
zens were those who “believe in or advocate the over- 
throw by force or violence of the Government of the 
United States.” as well as all those who “are members of 
or are affliated with any organization” that believes in 
or advocates such overthrow. 

By its terms a war statute, the FOIS Act expired in 
March 1921, see 41 Stat. 1359. after which no more travel 
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controls existed until 1941. In that year, Congress 
amended the 1918 Act so as to provide the same controls 
during the national emergency proclaimed by the Presi- 
dent on May 27, 1941. should the President find and 
publicly proclaim that the interest of the United States 
required that such restrictions be reimposed. 55 Stat. 252. 
Shortly thereafter, President Roosevelt invoked this au- 
thority, 5 Stat. 1696, and implementing regulations were 
issued by the State Department. 22 CFR $53. The 
legislative history of the 1941 amendment is as clear as 
that of the 1918 Act: the purpose of the legislation was to 
so use the passport power of the Secretary as to block 
travel to and from the country by those persons whose 
passage would not be in the best interests and security 
of the United States. The Report of the Senate Com- 
mittee on the Judiciary, S. Rep. No. 444. 77th Cong., 
Ist Sess. 1-2, declared: 
“Since the outbreak of the present war it has come 
to the attention of the Department of State and of 
other executive departments that there are many 
persons in and outside of the United States who are 
directly engaged in espionage and subversive activi- 
ties in the interests of foreign governments, and 
others who are engaged in activities inimical to the 
best interests of the United States. who desire to 
travel from time to time between the United States 
and foreign countries in connection with their 
activities . 


During debate on the House floor, the “sole purpose” of 
the bill was stated to be establishment of “a sort of clear- 
ing house.” where those persons wishing to enter or leave 
the country “would have to give their reasons why 
they were going or coming, and where it would be deter- 
mined whether .. . their coming in or going Gut would 
be inimical to the interests of the United States.” 87 
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Cong. Ree. 5052. See also 87 Cong. Ree. 5048-5053, 5386- 
5388. The carrying out of this legislative purpose re. 
sulted in a “complete change in emphasis of the work 
of the Division from that of an ageney to afford protee- 
tion to the individual to that of one whose principal pur- 
pose was to safeguard and maintain the security of the 
state." 12 Dept. State Bull. 1070.) That transformation 
involved “the clearance upon a basis of security for the 
state of the entry and departure of hundreds of thou- 


sands of persons into and from the United States.” 7d. 


(Emphasis added. ) 

While the national emergency to which the 1941 amend- 
ment related was: officially declared at an end on April 
9S, 1952. Proc. No. 2074, 66 Stat. C31, Congress continued 
the provisions of the Act in effeet until April 1. 1953, 
66 Stat. 54. In that interim period, Congress passed the 
Immigration and Nationality Aet of 1952. which both 
repealed the 1918 Act as amended in 1941, 66 Stat. 279, 
and re-enacted it as $215 of the 1952 Net, amending it 
only to the extent that its provisions would be subject 
to invocation “during the existence of any national emer- 
geney proclaimed by the President.” 66 Stat. 190. There 
is practically no legislative history on this meorporation 
of the 1918S statute in the 1952 Act apart from a comment 
in the House Report that the provisions of $215 are 
“ineorporated in the bill... in practically the same form 
as they now appear in the act of May 22. 1918." H.R. 
Rep. No. 1365, 82d Cong., 2d Sess. 53. For that reason, 
the legislative history of the 1918 Aet and the 1941 
amendment, whieh T have set out at some detail. is doubly 
important in ascertaining the intent of the Cougress as 
to the authority of the Seeretary to deny passports under 
$915 of the 1952 Act. Cf. United States v. Plesha, 352 
U.S. 202, 205 (1957). 


At the time of the 1952 Act. a national emergeney pro- 


claimed by President Truman on Deeember 16, 1950, in 
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response to the Korean conflict, was—and still is today— 
in existence. Proc. No. 2014, 64 Stat. A454. In reliance 
on that, the President invoked the travel restrictions of 
$215 on January 17, 1953. Proce. No. 3004, 67 Stat. C31. 
The proclamation by which this was done carefully 
pointed out that none of its provisions should be inter- 
preted as revoking any regulation “heretofore issued 
relating to the departure of persons from, or their entry 
into, the United States.” 7d. Among the regulations 
theretofore issued were those now attacked relating to 
the issuance of passports to Communists, for they had 
been promulgated to be effective on August 28, 1952, 
shortly after passage of the 1952 Act. 17 Fed. Reg. 8013. 

Congress, by virtue of $215 of the 1952 Act, has 
approved whatever use of his discretion the Secretary had 
made prior to the June 1952 date of that legislation.’ 
That conclusion necessarily follows from the fact that 
§ 215 continued to make legal exit or entry turn on pos- 
session of a passport, without in any way limiting the 
discretionary passport power theretofore exercised by 
the Secretary. See United States v. Allen-Bradley Co., 
352 U. S. 306, 310-311 (1957); Allen v. Grand Central 
Aircraft Co., 347 U.S. 535, 544-545 (1954) ; United States 
v. Cerecedo Hermanos y Compania, 209 U. S. 337, 339 
(1908). But the Court then determines (1) that the Sec- 
retary's denial of passports in peacetime extended to only 
two categories of cases, those involving allegiance and 
those involving criminal activity, and (2) that the Secre- 


1 This is not seriously disputed by the majority. However, refer- 
ence is made-to a reluctance to interpret broadly the practice ofthe 
Secretary approved by Congress in the 1952 Act because the denial 
of passports on security grounds had not “‘jelled” at the time of the 
1926 Act. But that overlooks (1) that it is congressional intent 
in the 1952 statute, not the 1926 statute, to which we look, and 
(2) that there is abundant evidence, set out in this opinion, of 
security denials before as well as after 1926. 
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tary'’s wartime exercise of his discretion, while admittedly 
more restrictive, has no relevance to the practice which 
Congress can be said to have approved in 1952. Since the 
present denials do not involve grounds either of allegiance 
or crimina] activity, the Court concludes that they were 
beyond the pale of congressional authorization. Both of 
the propositions set out above are vital to the Court's 
final conclusion. Neither of them has any validity: the 
first is contrary to fact, and the second to common sense, 

The peacetime practice of the State Department 
indisputably involved denial of passports for reasons 
of national security. The Report of the Commission on 
Government Security (1957), 470-473, summarizes the 
Department's policy on granting passports to Commu- 
nists by excerpts froin State Department documents, 
Shortly after the 1917 Russian Revolution, the Depart- 
ment “became aware of the scope and danger of the world- 
wide revolutionary novement and the attendant purpose 
to overthrow all existing governments, including our 
own.” Thereafter “passports were refused to American 
Communists who desired to go abroad for indoctrina- 
tion, instruction, ete. This policy was continued until 
1931... .” (Emphasis added.) From 1931 “until 
World War IT no persons were refused passports because 
they were Communists.” After World War IT, “[a]t first 
passports were refused,” but upon reconsideration of the 
matter in 1948, “the decision was made that passports 
would be issued to Communists and supporters of 
communism who satisfied the Department that they did 
not intend, while abroad. to engage in the promotion of 
Communist activities.” At the same time, however. it 
was decided that “passports should be refused to persons 
whose purpose in traveling abroad was believed to be 
to subvert the interest of the United States.” Later 
in 1948 the policy was changed to give Communist 
journalists passports even though they were “actively 
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promoting the Communist cause.” Nearly two years 
later, in September 1950, the latter leniency was reversed, 
after it was pointed out “that the Internal Security Act 
of 1950 clearly showed the desire of Congress that no 
Communists should be issued passports of this Govern- 
ment.” * The matter was referred to the Department's 
Legal Adviser, “who agreed that it was the duty of the 
State Department to refuse passports to all Communists, 
including journalists.”’ 

Other evidence of peacetime denials for security rea- 
sons is more scattered, but nevertheless existent. Much 
of it centers around opposition to the Internal Security 
Act of 1950, for one of the stated aims of that legislation 
was denial of passports to Communists. The minority 
report of the Senate Committee on the Judiciary ob- 
jected, “But this can be done under the existing discre- 
tionary powers of the Secretary of State . . . as evidenced 
by the recent denial or cancellation of a passport to Paul 
Robeson.” S. Rep. No. 2369, Part 2, 81st Cong., 2d Sess. 
10. President Truman, in vetoing that Act, stated: “It 
is claimed that this bill would deny passports to Com- 
munists. The fact is that the Government can a. d does 
deny passports to Communists under existing law.” 96 
Cong. Rec. 15631.° 

In 1869 Attorney General Hoar advised the Secretary 
of State that good reason existed for the passport power 
being discretionary in nature, for it might sometimes be 
“most inexpedient for the public interests for this country 
to grant a passport to a citizen of the United States.” 


? For a comprehensive story of Communism in America indicating 
the necessity for passport control, sce Hoover, Masters of Deceit 
(1958). 

*To the same effect see the statement of Senator Kilgore during 
Senate debate of the Act, 96 Cong. Rec. 14538, and an amendment 
offered to the Act in both the House, 96 Cong. Rec. 13756, and 
Senate, 96 Cong. Rec. 14599. 
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23 Op. Atty. Gen. 500, 511. As an example he referred 
to the case of “an avowed anarchist,” for if such person | 
were to seek a passport, “the public interests might require | 


that his application be denied.” bid. See also, 13 Op, 
Atty. Gen. 89, 92. 


Orders promulgated by the Passport Office periodically 


have required denial of passports to “political adven- 
turers” and “revolutionary radicals,” the latter phrase 
being defined to include “those who wish to go abroad to 
take part in the political or military affairs of foreign 


countries in ways which would be contrary to the policy 


or inimical to the welfare of the United States.” See, 
shortly after the end of World War I, Passport Office 
Instructions of May 4, 1921; in 1937, Passport Office In- 
structions of July 30. 1937; in 1948, Foreign Service 
Regulations of July 9, 1948. 

An even more serious error of the Court is its determi- 
nation that the Secretary's wartime use of his discretion 
is wholly irrelevant in determining what discretionary 
practices were approved by Congress in enactment of 
§ 215. Ina wholly realistic sense there is no peace today, 
and there was no peace in 1952. <At both times the state 
of national emergency declared by the President in 1950, 
wherein he stated that “world conquest by communist 
imperialism is the goal of the forces of aggression that 
have been loosed upon the world” and that “the increas- 
ing menace of the forces of communist aggression re- 
quires that the national defense of the United States be 
strengthened as speedily as possible,”’ was in full effect. 
Proc. No. 2914, 64 Stat. A454. It is not a case, then, of 
judging what may be done in peace by what has been 
done in war. Professor Jaffe has aptly exposed the 
fallacy upon which the majority proceeds: 

“The criterion here is the defense of the country 
from external enemies. It is asserted that the prece- 
dents of ‘war’ have no relevance to ‘peace.’ But the 
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critical consideration is defense against an external 
enemy; and communication abroad between our 
citizens and the enemy cannot by its nature be 
controlled by the usual criminal process. The facts 
in a particular case as to the citizen's intention are 
inevitably speculative: all is to be done after the 
bird has flown. Now our Congress and the Admin- 
istration have concluded that the Communist Inter- 
national is a foreign and domestic enemy. We deal 
with its domestic aspect by criminal process; we 
would seem justified in dealing with its external 
aspect by exit control. If an avowed Communist 1s 
going abroad. it may be assumed that he will take 
counsel there with his fellows, will arrange for the 
steady and dependable flow of cash and information, 
and do his bit to promote the purposes of the ‘eon- 
spiracy.” "’ Jaffe. The Right to Travel: The Passport 
Problem, 35 Foreign Affairs 17, 26. 
Were this a time of peace, there might very well be no 
problem for us to decide, since petitioners then would 
not need a passport to leave the country. The very 
structure of $215 is such that either war or national 
emergency is prerequisite to Imposition of its restrictions. 
Indeed, rather than being irrelevant. the wartime prac- 
tice may be the only relevant one. for the diseretion with 
which we are concerned is a diseretionary control over 
international travel. Yet only ino times of war and 
national emergeney has ¢ passport been required to leave 
or enter tnis country. and hence only in such. times has 
passport power necessarily meant power to control travel." 








‘Peacetime exercise of the passport power may still be relevant 
from another point of view, namely, if other countries hinge entry 
on possession of a passport, the mght of imternational travel of a 
United States citizen who cannot secure a passport will thereby be 
curtailed. For though he ean get out of this country, he eannot 
get into another 
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Finally, while distinguishing away the Seeretary’s pass- 
port denials in wartime, the majority makes no attempt 
to distinguish the Secretary's practice during periods when 
there has been no official state of war but when neverthe- 
less a presidential proclamation of national emergency 
has been in effect, the very situation which has prevailed 
since the end of World War Ii. Throughout that time, 
as I have pointed out. the Secretary refused passports 
to those “whose purpose in traveling abroad was_ be- 
lieved to be to subvert the interest of the United States.” 
Report of the Commission on Government Security, 
supra. Numerous specific instances of passport denials 
on security grounds during the years 1947-1951 were 
reported in a February 1952 law review article, nearly 
half a year prior to passage of $215. Note. Passport 
Refusals for Political Reasons, 61 Yale L. J. 171. 

On this multiple basis, then, To am constrained to 
disagree with the majority as to the authority of the 
Seeretary to deny petitioners’ applieations for passports, 
The majority's resolution of the authority question pre- 
vents it from reaching the constitutional issues raised by 
petitioners, relating to claimed unlawful delegation. of 
legislative power, violation of free speech and association 
under the First Amendment. and vivlation of interna- 
tional travel under the Fifth Amendment. In view of 
that. it would be inappropriate for me, as a dissenter, to 
consider those questions at this time. Cf. Peters v. Hobby, 
340 U.S. 331, 353-357 (1955). Accordingly, I would 
affirm on the issue of the Secretary's authority to require 
the affidavits involved in this case, without reaching any 
constitutional questions. 
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DAYTON v. DULLES, SECRETARY OF STATE. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 621. Argued April 10, 1958.—Decided June 16, 195s. 


At a time when an Act of Congress required a passport for foreign 
travel by citizens if a state of national emergency had been 
declared by the President and when the Proclamation necessary 
to make the Act effective had been made, the Seeretary of State, 
after administrative hearings, concluded that the issuance of a 
passport to petitioner “would be contrary to the national interest” 
and denied him a passport. This action apparently was based on 
petitioner's association with vanous Communists and with persons 
suspected of being part of the Rosenberg expionage ring, his alleged 
presence at an apartment allegedly used for microfilming material 
obtained for the use of a foreign government, and upon confiden- 
tial information in the possession of the Government which was 
not revealed to petitioner. Held: The Secretary was not author- 
ized to deny the passport for these reasons under the Act of July 3, 
1926, 22 U.S.C. § 21a, or § 215 of the Immigration and Nation- 
ality Act of 1952, 8 U.S.C. § 1185. Kent v. Dulles, ante, p. 116. 
Pp. 145-150. 

— U.S. App. D. C. —, 254 F. 2d 71, reversed. 


Harry I. Rand argued the cause and filed a brief for 
petitioner. 


Solicitor General Rankin argued the cause for respond- 
ent. With him on the brief were Assistant Attorney 
General Doub, Samuel D. Slade and B. Jenkins Mid- 
dleton. 

Nathan H. David for the Federation of American 
Scientists and Sanford H. Bolz for the American Jewish 
Congress filed a brief, as amici curiae, urging that the 
judgment below be set aside. 
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Mr. Justice Doucuas delivered the opinion of the 


Court. 


Petitioner, a native-born citizen, is a physicist who has 
been connected with various federal projects and who 
has been associated as a teacher with several of our uni- 
versities. In Mareh°1954 he applied for a passport to 
enable him to travel to India in order to accept a position 
as research physicist at the Tata Institute of Funda- 
mental Research, affiliated with the University of Bom- 
bay. In April 1954 the Director of the Passport Office 
advised him that his application was denied because the 
Department of State “feels that it would be contrary to 
the best interest of the United States to provide you 
passport facilities at this time.” 

Petitioner. conferred with an officer of the Passport 
Office and as a result of that conversation executed an 
affidavit' which covered the wide range of matters 
inquired into and which stated in part: 


“T am not now and I have never been a member 
of the Communist Party. 

“With the possible exception of a casual and brief 
association with the work of the Joint Anti-Fascist 
Refugee Cominittee for a few months in 1941 and in 
1942 (all as related below); I am not now and have 
never been a member of any of the organizations 


1 The Passport Regulations of the Secretary of State, as amended, 
22 CFR § 51.142, provide: 

“At any stage of the proceedings in the Passport) Division. or 
before the Board, if it is deemed necessary, the applicant may be 
required, as a part of his application, to subscribe, under oath or 
affirmation, to a statement with respect to present or past member- 
ship in the Communist Party. If applicant: states that he is a 
Communist, refusal of a passport in his case will be without further 
proceedings.” 
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designated on the Attorney General's list (which I 
have carefully examined). 

“T am not now engaged and I have never engaged 
in any activities which, so far as I know or at any 
time knew, support or supported the Communist 
movement. 

“IT wish to go abroad for the sole purpose of 
engaging in experimental research in physies at the 
Tata Institute of Fundamental Research in Bombay. 
I am not going abroad to engage in anv activities 
which, so far as I know or can imagine, will in any 
way advance the Communist movement.” 


The Director of the Passport Office wrote petitioner's 
lawyer in reply that the Department had given careful 
consideration to the affidavit and added, “in view of 
certain factors of Mr. Dayton’'s case which I am not at 
liberty to discuss with him, the Department must adhere 
to its previous decision that it would be contrary to the 
best interests of the United States to provide Mr. Dayton 
with passport facilities at this time.” Later the Director 
wrote again, saying: 

“In arriving at its decision to refuse passport 
facilities to Mr. Dayton, the Department took into 
consideration his connection with the Science for 
Victory Committee and his association at that time 
with various communists. However, the determin- 
ing factor in the case was Mr, Dayton’s association 
with persons suspected of being part of the Rosen- 
berg espionage ring and his alleged presence at an 
apartment in New York which was allegedly used 
for microfilming material obtained for the use of a 
foreign government.” 

Thereupon petitioner, pursuant to the Passport Regu- 


lations of the Secretary of State. as amended, 22 CFR 
§ 51.1 et seq., filed a petition of appeal, with the Board 
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of Passport Appeals.? He also requested, pursuant to 
the Regulations,’ information from the Board of particu- 
lars concerning three items: (1) petitioner’s alleged “asso- 
ciation with various communists”; (2) his “association 
with persons suspected of being part of the Rosenberg 
espionage ring”; and (3) his “alleged presence at an 
apartment in New York which was allegedly used for 
microfilming material obtained for the use of a foreign 
government.” The Board’s reply contained some, but 
very little, of the information requested; and it stated: 


“The file contains information indicating that the 
applicant was present at 65 Morton Street, New 
York City in the summer of 1949 (July or August) 
and at Apartment 61, 65 Morton Street. New York 


2§ 51.138. “In the event of a decision adverse to the applicant, he 
shall be entitled to appeal his case to the Board of Passport Appeals 
provided for in § 51.139.” 

§ 51.139. “There is hereby established within the Department of 
State a Board of Passport Appeals, hereinafter referred to as the 
Board, composed of not less than three officers of the Department to 
be designated by the Secretary of State. The Board shall act on all 
appeals under § 51.138. The Board shall adopt and make public its 
own rules of procedure, to be approved by the Secretary, which shall 
provide that its duties in any case may be performed by a panel of not 
less than three members acting by majority determination. The rules 
shall accord applicant the right to a hearing and to be represented 
by counsel, and shall accord applicant and each witness the right 
to inspect the transcript of his own testimony.” 

*§ 51.162. “The purpose of the hearing is to permit applicant to 
present all information relevant and material to the decision in his 
case. Applicant may, at the time of filing his petition, address a 
request in wnting to the Board for such additional information or 
explanation as may be necessary to the preparation of his case. In 
conformity with the relevant laws and regulations, the Board shall 
pass promptly and finally upon all such requests and shall advise 
applicant of its decision. The Board shall take whatever action it 
deems necessary to insure the applicant of a full and fair consid- 
eration of his case.” 
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City. during the month of January 1950. The 
applicant's relationship, if any (past or present), 
with the following-named persons is considered per- 
tinent to the Board's review and consideration of the 
case: Marcel Scherer, Rose Segure, Sandra Collins, 
Frank Collins, Bernard Peters, Kurt Fritz. Karl 
Sitte. Louis 8. Weiss, Alfred Sarant, and William 
Perl.” 


A hearing was held* at which witnesses for petitioner 
and for the State Department testified. Pursuant to 
the Regulations * the Board announced, over petitioner's 
protest, that it would consider “a confidential file com- 
posed of investigative reports from Government agencies” 
which petitioner would not be allowed to examine.’ 


Section 51.163 of the Regulations provides: 

“The Passport file and any other pertinent Government files shell 
be considered as part of the evidence in each case without testimony 
or other formality as to admissibility. Such files may not be exam- 
ined by the appheant, except the appheant may examine his spphlesa- 
tion or any paper which he has submitted in conneetion with las 
appheation or appeal. The sypheant may appear and testify. im 
his own behalf, be represented by counsel subject to the provision: 
of $51.161, present witnesses and offer other evidence m= his own 
behalf. The appheant and all witnesses may be cross-examined by 
any member of the Board or it~ counsel. Tf any witness whom the 
appheant wishes to eall we unable to appear personally, the Board 
may, in its diseretion, accept an atlidavit by him or order evidence 
to be taken by deposition. Such depositions may be taken before 
any person designated by the Board and such designee is hereby 
authonzed to administer oaths or affitmations for the purpose of 
the depositions, The Board shall conduet the hearmg proceedings 
in sich manner as to protect from disclosure information affeeting 
the national security or tending to disclose or compromise Investigative 
sources or methods.” 

“Note 4, supra 

*The Regulations in providing tor that contingeney: state: 

S5L170. "In determining whether there aa) preponderance of 
evidence supporting the demial of a passport the Board shall consider 
the entire record, including the transempt of the hearmg and such 
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Later petitioner was advised by the Acting Secretary of 
State that the Board had submitted its recommendation 
and that the Secretary, after “a review of the entire 
record and on the basis of all the evidence, including that 
contained in confidential reports of investigation,” had 
denied the application. The denial was rested specifically 
upon § 51.135 of the Regulations.’ 

Petitioner then brought suit in the District Court for 
declaratory relief. The District Court entered summary 
judgment for the Seeretary. The Court) of Appeals 
reversed, 99 U.S. App. D.C. 47. 287 F.2d) 43. and 
remanded the case to the Seeretary for reconsideration im 
confidential information as it may have in ats possession, The Board 
shall take into consideration the inability of the appheant to meet 
information of which he ha hot been awed ised, ~y" cifiealls or in etal, 
or to attack the eredibility of confidential: imformants” 

* That seetion provides: 

“In order to promote the national mtere-t by assuring that persons 
who support the world Communit movement of whieh the Com- 
munist Party is an integral umit may not, through use of United 
States passports, further the purposes of that movement, no passport, 
except one timated for direct: and imimediate return to the United 
States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who 
have recently terminated such membershipy under sich cirenmstanees 
as to warrant the conelusion—not otherwise rebutted bv the evi 
denee—that they continue to act in furtherance of the imterest~ and 
under the discipline of the Communist: Party 

“(bo Persons, regardle-- of the formal -tate of their athletion with 
the Commumst Party, who engage in activities which support: the 
Communist movement under such circumstances as to Warrant the 
conclusion—not otherwise rebutted by the evidence—that they have 
engaged ino such activities as oa result of direction, domination, or 
control exereised over them by the Commiiniet movement; 

“(e) Persons, regardless of the formal state of them affiliation with 
the Communist Party, as to whom there i reason to believe, on 
the balance of all the evidence, thar they are going abroad to engage 
in activities Which will advanee the Commumet movement for the 


purpose, knowingly and wilfully of advaneing that movement 
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the light of its earlier decision in Boudin v. Dulles, 98 
U.S. App. D. C. 305, 235 F. 2d 532. 

On remand the Secretary without further hearing 
denied the application under § 51.135 (c),* saying that 
“the issuance of a passport would be contrary to the 
national interest.”” The Secretary at this time filed a 
document called “Decision and Findings” which is repro- 
duced as an Appendix to this opinion. 

The District Court again granted summary judgment 
for the Secretary, 146 F. Supp. 876; and the Court of 
Appeals affirmed by a divided vote, —— U. S. App. 
D. C. —. 254 F.2d 71. The case is here on a petition for 
a writ of certiorari. $55 U.S. 911. 

The question most discussed in the briefs and on oral 
argument is whether the hearing accorded petitioner sat- 
isfied the requirements of due process. A majority of the 
Court thinks we need not reach that constitutional ques- 
tion, since on their face these findings show only a denial 
of a passport for reasons which we have today held to be 
impermissible. Kent v. Dulles, ante, p. 116. Whether 
there are undisclosed grounds adequate to sustain the 
Secretary's action is not here for decision. 


Reversed. 


APPENDIX TO OPINION OF THE COURT. 


DECISION AND FINDINGS OF THE SECRETARY OF STATE IN 
THE Case oF WELDON Bruce Dayton 


I have examined the files of the Department of State 
concerning the passport application of Weldon Bruce 
Dayton, including the proceedings in the Passport Office 
and before the Board of Passport Appeals, iicluding 
confidential security information, and have found and 


. 


concluded as follows: 





*Note 7, supra 
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I. 


a. I find that applicant was active in the Science for | 


Victory Committee while at the University of California 
during 1943-44, serving as Chairman of the organization 
during much of that period. As Chairman he associated 


with Frank and Sandra Collins, and Rose Segure, who | 


had been instrumental in organizing the said organization. 
This finding is based on information contained in the 
open record, including applicant’s own statements. 

b. Confidential information contained in the files of 
the Departinent of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and inyself, indicates that the above-named 
organization was conceived and organized by Communist 
Party officials as a front for propaganda: and espionage 
activities; and that Frank and Sandra Collins and Rose 
Segure were members of the Communist Party at the 
time of their association with applicant and the Science 
for Victory Committee. 


IT. 


a. I find that during the period 1946-1950, at Ithaca, 
New York, applicant maintained a close association and 
relationship with one Alfred Sarant. At applicant's in- 
vitation, Sarant and his wife lived in applicant's home 
for a period of eight months in 1947-1948, pending the 
completion of the Sarant home next door to applicant's 
home. Thereafter Dayton and Sarant were neighbors 
until July, 1950. On approximately July 18, 1950, Sarant 
became the subject of intensive interrogation by the 
Federal Bureau of Investigation. Approximately a week 
after the interrogation had begun Sarant departed from 
Ithaca and subsequently entered Mexico with applicant's 
wife. This finding is based en information contained in 


the open record, including appheant’s own statements. 
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b. Confidential information contained in the files of the 
Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, establishes with respect to Alfred 
Sarant that, he was an active member of the Communist 
Party; that: he admitted said membership during the 
years 1943 and 1944; and that he was involved in the 
espionage apparatus of Julius Rosenberg. 


Ill. 


a. I find that the applicant was present during 1949 
and 1950, on more than one occasion, in the apartment 
building at 65 Morton Street, New York City. in which 
Alfred Sarant was lessee of apartment 6-I. This finding 
is based on information contained in the open record. 

b. Confidential information contained in the files of 
the Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indicates that Sarant’s apartment 
at 65 Morton Street. New York City. was used by Julius 
Rosenberg and other members of his spy ring for the 
microfilming of classified United States Government 
documents which were ultimately transferred to a foreign 
power. 

IV. 


a. I find that since 1938 the applicant, an experienced 
physicist, has maintained a close association and relation- 
ship with one Bernard Peters; that Peters was respon- 
sible for the applicant’s offer of employment at the Tata 
Institute of Fundamental Research, Bombay, India; and 
that one of the primary stated purposes of the applicant’s 
proposed travel abroad is to work in close collaboration 
with Peters at the Tata Institute. This finding is based 
on information contained in the open record, including 
applicant’s own statements. 
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b. Confidential information contained in the files of 
the Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indicates that Bernard Peters, who 
recently renounced his American citizenship, has held 
membership in the Communist Party outside of the 
United States; has engaged in numerous Communist 
activities both in this country and abroad; and _ is 
suspected of being a Communist espionage agent. 

Vv. 

I have reason to believe, on the balance of all the 
evidence, that the applicant is going abroad to engage in 
activities which will advance the Communist movement 
for the purpose, knowingly and wilfully of advancing 
that movement. I have reached this conclusion on the 
basis of the foregoing findings together with the confi- 
dential information relating thereto, as well as other 
confidential information contained in the files of the 
Department of State, the disclosure of which might 
prejudice the conduct of United States foreign relations. 
I have also taken into consideration the serious doubts 
as to applicant's general credibility raised by the appli- 
eant’s denial in the face of convincing contrary evidence, 
including the oral testimony of three apparently disin- 
terested witnesses of ever having been present at 65 Mor- 
ton Street. The passport application of Weldon Bruce 
Dayton is therefore denied under Section 51.135 (c) 
of the Passport Regulations (22 CFR § 51.135 (c)). and 
because the issuance of a passport would be contrary to 
the national interest. 


VI. 


The confidential information referred to in paragraphs 
I (b), II (b), III (b) and IV (b) above relates to the 
internal security of the United States. The substance 
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of this confidential information was disclosed to the 
applicant during the consideration of his passport appli- 
cation. To disclose publicly the sources and details of 
this information would, in my judgment, be detrimental 
to our national interest by compromising investigative 
sources and methods and seriously interfering with the 
ability of this Department and the Executive Branch to 
obtain reliable information affecting our internal security. 
Moreover, it would. have an adverse effect upon our 
ability to obtain and utilize information from sources 
abroad and interfere with our established relationships 
in the security and intelligence area; and might. with 
respect to information referred to in paragraph V, 
prejudice the interest of United States foreign relations. 


Date: October 4, 1956. 


Mr. Justice CLark, with whom Mr. Justice Burton, 
Mr. Justice HarRLan. and Mr. Justice WHITTAKER 
concur, dissenting. 


On the grounds stated in my dissent to Kent v. Dulles, 
ante, p. 116, also decided this day, I think the Sec- 
retary of State is authorized to deny a passport to an 
applicant who is going abroad with the purpose of engag- 
ing in activities that would advance the Communist cause. 
Because the majority does not consider any of the 
constitutional issues raised by petitioner, it- would be 
inappropriate for me, as a dissenter. to consider them at 
this time. Cf. Peters v. Hobby, 349 U. S. 331. 353-337 
(1955). Accordingly. I would affirm on the question of 
authority without reaching any constitutional issue. 
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Cases DEcIDED BY THE UNITED States Circuir Courts or APPEALS 


JOHN FOSTER DULLES, APPELLANT, 
v. 
OTTO NATHAN, APPELLEE. 
No. 12727. 
United States Court of Appeals, District of Columbia Circuit. 


Decided June 23, 1955. 


Mr, Harold H. Green, Asst. U. S. Atty., for appellant. Messrs. Leo A. Rover, 
U. S. Atty., and Lewis A. Carroll and Joseph Rafferty, Jr., Asst. U. S. Attys, 
also entered appearances for appellant. 

Mr. Leonard B. Boudin, New York City, for appellee. Mr. Joseph Forer, 
Washington, D. C., also entered an appearance for appellee. 

Before EDGERTON, Chief Judge, and BAZELON and WASHINGTON, Cir 
cuit Judges. 

EDGERTON, Chief Judge. 

On December 24, 1952, Dr. Otto Nathan, now the executor of Albert Einstein's 
will, applied to the Department of State for a passport. When the application 
had been pending nearly 20 months, on August 17, 1954, he filed a complaint for 
a declaratory judgment and for an injunction to direct the Secretary of State 
to issue a passport. On March 15, 1955, when the application had been pending 
over two years, Judge Schweinhaut directed the Secretary of State to ‘promptly 
afford plaintiff an appropriate hearing on his application for a passport.” On 
June 1, 1955, finding that the Secretary of State had not complied with that 
order, Judge Schweinhaut directed him to “forthwith issue to the plaintiff a 
passport in the standard form and of the standard duration.” 

The Secretary of State appealed from the order of June 1 and moved for a 
stay. We granted a stay pending hearing and disposition of the motion. On 
June 2 we held a hearing and orally asked the United States Attorney to tell 
us why a passport was denied. On June 2 he filed a memorandum in reply, 
accompanied by an affidavit of the Assistant Director of the Passport Division 
of the Department of State. The affidavit, executed June 2, says among other 
things: “The Department of State on the basis of the present file, including the 
classified investigative record, of Dr. Otto Nathan and after full and careful 
consideration has concluded that it would be contrary to the best interests of 
the United States to provide him with a passport * * *.” 

On June 2 we entered an order in which we said: 

“* * * whereas it appears that the appellee applied for a passport some 
two and a half years ago and was never accorded an evidentiary hearing 
or confronted with the evidence, if any, which led to the denial of a passport; 

“It is Ordered by the Court that the said order of the District Court 
entered June 1, 1955, be, and it hereby is, stayed until further order of this 
court, Provided, However, 

“(1) That the Department of State accord a quasi judicial hearing on 
the appellee’s application for a passport, with opportunity provided to the 
government and to the appellee to offer evidence, such hearing to be com 
menced on or before Tuesday, June 7, and to be concluded within three days 
unless this Court upon application extends the time; 

“(2) That the hearing officer or officers render a report and recommen- 
dation, based on the record of such hearing, within five days after the con- 
clusion of the hearing; 
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“(3) That the appellee be immediately furnished with a copy of such 
report and recommendation, and be allowed three days within which to 
file objections thereto with the Department of State; 

“(4) That within ten days after the rendition of such report and recom- 
mendation, action be taken by the Department of State, either granting or 
denying a passport, and a statement of Such action be immediately fur- 
nished to appellee and to this Court; 

“(5) That if a passport is denied, the State Department immediately 
either (a) inform this Court and the appellee with particularity of the 
reasons for such denial or (b) show cause to this Court with particularity 
for any failure to supply such reasons. 

“After final action by the Department of State this Court will consider 
what further action on its part, if any, is necessary.” 

On Monday, June 6, the United States Attorney informed us in a memorandum 
that “The Acting Secretary of State having referred the passport application of 
Otto Nathan to the Board of Passport Appeals for review and recommendation 
and having received the report and recommendation of that Board, advises the 
Court that the application of Otto Nathan for a passport has been approved 
and the passport has been issued * * *.”’ The memorandum does not say what 
the Board reported or recommended, or why. It does not suggest that the Board 
had new information. It does not say what the Board thought about informa- 
tion referred to in the affidavit of the Assistant Director of the Passport Divi- 
sion. However, since the Department of State has issued the passport, it must 
be assumed that its issuance was not “contrary to the best interests of the 
United States.” 

The memorandum of June 6 suggests that the Secretary’s appeal and his 
motion for a stay are now moot. Since they clearly are, they “will be dismissed 
as moot and the case remanded to the District Court with directions to vacate 
its judgment,” Acheson v. Droesse, 90 U. S. App. D. C. 148, 147, 197 F. 2d 574, 
578, and dismiss the complaint. 

Dismissed. 











MAX SHACHTMAN, APPELLANT, v. JOHN FOSTER DULLES, INDIVIDU. 
ALLY AND AS SECRETARY OF STATE, ET AL., APPELLEES. 


No. 12406. 
United States Court of Appeals, District of Columbia Circuit. 
Argued Feb. 23, 1955. 
Decided June 23, 1955. 


Mr. Joseph L. Rauh, Jr., Washington, D. C., with whom Messrs. Daniel H, 
Pollitt and Mitchell J. Cooper, Washington, D. C., were on the brief, for appellant. 

Mr. Harold H. Greene, Asst. U. 8S. Atty., with whom Messrs. Leo A. Rover, 
U.S. Atty., and Lewis Carroll and Joseph M. F. Ryan, Jr., Asst. U. S. Attys., were 
on the brief, for appellees. 

Before EDGERTON, FAHY, and WASHINGTON, Circuit Judges. 

FAHY, Circuit Judge. 

[1] Appellant sued in the District Court to enjoin the Secretary of State’ from 
denying, for the reason assigned by the Secretary, his application for a passport 
to visit Europe, and for a declaratory judgment. His complaint was dismissed on 
motion, the court holding that it failed to state a claim upon which relief could be 
granted and that since the denial was in the proper exercise of the Secretary's 
discretion the court lacked jurisdiction. Appellant does not ask that the Secre 
tary be required by the court to issue the passport. He seeks in this court only a 
ruling to the effect that the denial thus far has been on a ground that is legally 
insufficient. This position assumes that the discretion residing in the Secretary, 
see 44 Stat. 887, 22 U. S. C. A. § 211a, is subject in its exercise to some judicial 
scrutiny. Weagree. The courts by reason of the Constitution have a responsi- 
bility in the matter although a limited one. 

[2] In the statute referred to Congress has placed the issuance of passports in 
the hands of the Secretary under rules prescribed by the President. These pro- 
vide, “The Secretary of State is authorized in his discretion to refuse to issue a 
passport”. 22 CFR § 51.75 (1949). However, in Perkins v. Elg, 307 U. S. 325, 
349-350, 59 S. Ct. 884, 88 L. Ed. 1320, the Supreme Court, while stating that the 
Court’s action would not interfere with the Secretary’s discretion, precluded 
denial of a passport for the asserted reason that the applicant had lost her 
American citizenship, when she had not done so. Though that case factually 
is not like this one, it nevertheless shows that the subject of passports is not en- 
tirely beyond judicial assistance. And this is so notwithstanding the relation of 
the subject to the Executive’s power over the conduct of foreign affairs, for 
it too, “like every other governmental power, must be exercised in subordina- 
tion to the applicable provisions of the Constitution.” United States v. Curtiss- 
Wright Export Corp., 299 U. S. 304, 320, 57 S. Ct. 216, 221, 81 L. Ed. 255; Bauer v. 
Acheson, D. C. D. C., 106 F. Supp. 445, 451.? 

[3] Is there a provision of the Constitution applicable to the present situation? 
In answering this we bear in mind that the issuance of a passport is not a purely 
political matter. If it were it would be a non-justicable one. In other words, a 
passport is no longer a document “purporting only to be a request, that the 
bearer of it may pass safely and freely”; it is no longer “to be considered rather 
in the character of a political document, by which the bearer is recognised, in 
foreign countries, as an American citizen * * *”, Urtetiqui v. D’Arcy, 9 Pet. 692, 
699, 34 U. S. 692, 698, 9 L. Ed. 276. This description parallels early rulings of 
Secretaries of State, opinions of Attorneys General, texts and other court de 


‘Other appellees than the Secretary, who are officials of the Department of State con- 
cerned with the issuance of passports, are omitted in the text of the opinion as a matter 
of convenience and simplification 

2The writer of this opinion dissented in Bauer v. Acheson because he thought the case 
was one for a single District judge rather than for a specially constituted three-judge 
District Court. Accordingly he expressed no opinion upon the merits 
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cisions, which have recognized a great breadth of Executive authority and dis- 
cretion." af 

[4] We do not suggest that a passport is no longer a political document, 
or that its issuance is not allied to, and at times a part of, the conduct of foreign 
affairs, see Communist Party of U. S. A. v. Subversive Activities Control Board, 
96 U. S. App. D. C. —, 223 F. 2d 531; but only that it is not merely of this 
character. For it is now, in addition, a document which is essential to the lawful 
departure of an American citizen for Europe. Regulations now in effect and 
authorized by Congress so provided.’ Earlier in our history, except, e. g., during 
the War between the Sections, this was not the case. It was then a desirable 
incident to travel, not a necessity, and was granted more or less at the pleasure 
of the Executive. See Gillars v. United States, 87 U. S. App. D. C. 16, 35, 182 
F. 2d 962, 981. Now it is unlawful for a citizen to travel to Europe and impos- 
sible to enter European countries without a passport. See n. 4, supra. 

[5] The denial of a passport accordingly causes a deprivation of liberty that 
a citizen Otherwise would have. The right to travel, to go from place to place 
as the means of transportation permit, is a naturai right subject to the rights 
of others and to reasonable regulation under law. A restraint imposed by the 
Government of the United States upon this liberty, therefore, must conform 
with the provision of the Fifth Amendment that “No person shall be * * * 
deprived of * * * liberty * * * without due process of law”. 

[6] It is not procedural due process that is involved in the case as now 
presented. There is no complaint the Secretary has failed to disclose the reason 
for his denial of the passport. Furthermore, a hearing of a sort was granted 
appellant.” He was at least given an upportunity to state informally to an 
official of the Department the matters on which he reiied in rebuttal of the rea- 
son given by the Department for refusing him a passport. Cf. Bauer v. Acheson, 
supra; Nathan v. Dulles, D. C. D. C., 129 F. Supp. 951. What is involved at the 
present stage is a question of substantive due process—whether the refusal for 
the reason given, as alleged in the complaint and undisputed thus far by the Sec- 
retary, Was arbitrary. If so, it is not a valid foundation for the denial, for the 
Government may not arbitrarily restrain the liberty of a citizen to travel to 
Europe. Discretionary power does not carry with it the right to its arbitrary 
exercise. Otherwise the existence of the power itself would encounter grave con- 
stitutional doubts. See Association of Westinghouse Salaried Employees v. 
Westinghouse Elec. Corp., 348 U. 8S. 487, 75 S. Ct. 488. 

[7, 8] What is arbitrary, however, in the sense of constituting a denial of 
due process, depends upon circumstances. Moyer v. Peabody, 212 U. 8. 78, 84, 29 
S. Ct. 235, 53 L. Ed. 410; Yakus v. United States, 321 U. S. 414, 64 S. Ct. 660, 88 
L. Ed. 834. Restraint upon travel abroad might be reasonable during an emerg- 
ency though in normal times it would be arbitrary. World conditions, and those 
in particular areas, as to which the Executive has special information and on the 
basis of which he is especially qualified to make decisions, bear upon the ques- 
tion. For reasons thus suggested the issuance of passports throughout our history 
has been left to the judgment of the Secretary of State under Presidential regula- 
tion, and is subject only to constitutional safeguards. And even these must be 





$13 Op. Atty. Gen. 89, 92; 23 Op. Atty. Gen. 509. 511; 3 Hackworth, Digest of Interna- 
tional Law (1942) pp. 467-8; 3 Moore, Digest of International Law, § 512 (1906) ; Miller 
v. Sinjen. 8 Cir., 289 F. 388, 394: Communist Party of U. S. A. v. Subversive Activities 
Control Board, 96 U. S. App. D. C. —, 223 F. 2d 531. The general subject is discussed 
in 41 Georgetown L. J. 63: 3 Stanford L. Rev. 312: 61 Yale L. J. 171: Gillars v. United 
States. 87 U. S. App. D. C. 16, 35, 182 F. 2d 962, 981. 

*66 Stat. 190, 8 U. S. C. A. § 1185 (a. b), provides that when the United States is at 
war or during the existence of a national emergency proclaimed by the President, if the 
President shall find that the interests of the United States require additional restrictions 
and prohibitions to those otherwise provided with respect to the departure of persons from 
and their entry into the United States, and shall so proc'aim, it shall be unlawful, except 
as otherwise provided by the President, and subject to limitations and exceptions authorized 
by him, for any citizen of the United States to depart from or enter the United States 
“unless he bears a valid passport.’’ The President has made a proclamation which brings 
these provisions into effect. Proclamation No. 3004, 18 Fed. Reg. 489, 67 Stat. e31, issued 
January 17. 1953, U. S. Code Congressional and Administrative News 1953, p. 915; see 
22 CFR § 53.1 (1949). No exception has been created for Europe. 

®We need not here decide, however, whether the hearing complied with all procedural 
requirements. On June 2, 1955, in No. 12,727, Dulles v. Nathan, this court stayed an 
order that required the Secretary to issue a passport, but did so on conditions. one of which 
was that a quasi-judicial hearing be held. The material portions of the order of June 2, 
1955, are contained in the opinion dismissing the Nathan case as moot. See Dulles v. 
Nathan, 96 U. S. App. D. C. —, 225 F. 2d 29. 
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defined with cautious regard for the responsibility of the Executive in the con. 
duct of foreign affairs.® 

{9] The appellant’s own statement in the complaint of tne reason he wag 
refused a passport must be taken as true in the present posture of the case, for 
the Secretary has not answered the complaint. Joint Anti-Fascist Refugee Com- 
mittee v. M Grath, 341 U. S. 123, 71 S. Ct. 624, 95 L. Eil. 817. We must take 
it as true, then, that appellant was first notified of tentative disapproval b cause 
of information he was Chairman of the Independent Socialist League, which the 
Secretary understood had been classified by the Attorney General’ as both sub- 
versive and Communistic, although it appeared to the Secretary the organization 
had no direct connection with the Communist International. The Secretary 
also notified appellant that the Department had been advised that the League's 
publication described the organization as an “organ of revolutionary Marxism”, 
At the hearing granted appellant by the Department of State, he testified the 
League was anti-Stalinist, anti-totalitarian, opposed to violence as a means of 
solving political, social and economic problems, and that he and the Lengue 
believed in and strove for the establishment of a socialist economic system by 
demvcratic meaus. He explained that the description of the organ above referred 
to meant only that the League and he stood for a thorough-going reorganization 
of the economic and social foundations of society but used the term “revolu- 
tionary” with reference to the result rather than the means of achieving it. At 
the hearing he said the League advocated the formation by the labor movement 
of a labor party similar to the Labor Party of Great Britain. The complaint 
further alleges that the League has never had any international affiliations; 
that appellant desired a passport solely for the purpose of consulting people in 
Europe whose knowledge of political conditions he respected, and observing 
those conditions in order to acquire material for his work of writing and 
lecturing; that he had no intention of engaging in any political activity abroad, 
and would not engage there in activities which would violate the laws of, reflect 
upon or embarrass, the United States. 

The complaint then alleges that the passport was subsequently denied in a 
letter to appe.lant in which the Department stated that despite the fact that 
the League had no connection with the Communist International and was hostile 
thereto, the Department felt that it would be contrary to the best interests of 
the United States to grant passport facilities to the actual head of an organiza- 
tion which had been classified by the Attorney General as subversive, especially 
when he desired to travel abroad on behalf of the organizition, adding that 
shou'd there be a change in the classification by the Attorney General the De 
partment would then give further consideration to the question. The wording 
of the Department’s letter indicates that the listing of the League as Communistic 
wis no longer relied upon. The hearing appears to have convinced the Depart- 
ment that the League was hostile to the Communist International. 

Appellant in the end alleges that the passport was denied “solely because of 
the inc!usion of the Independent Socialist League on the Attorney General's List”, 
that this listing was without notice or bearing or presentation of evidence or 
opportunity to answer, and that appellant, as National Chairman of the League, 
for nearly six years and on at least fifteen separate occasions, without avail, 
had attempted to persuade the Attorney General to grant a hearing to the League 
so that it could prove the injustice of the designation.® 

We think the complaint fairly read shows that the listing of the League by 
the Attorney General as subversive was the reason for the Secretary's refusal 
to issue the passport, that is to say, that except for such listing the fact that ap- 
pellant was head of the organization and wished to go to Europe on its business 
would not have been considered by the Secretary as ground for rejection of his 
application. Therefore, with no answer by the Department, we must decide 





6 This is emphasized by Rev. Stat. § 2001, 22 U. S. C. A. § 1732, which imposes the duty 
upon the President, in event it is made known to him that a citizen has been unjustly 
deprived of his liberty by or under the authority of any foreign government, to demand 
the reason therefor. If it appears to be wrongful and in violation of his rights the Preni- 
dent is to demand release, and if this is unreasonably delayed or refused, he shall use such 
means not amounting to acts of war as he may think necessary and proper to obtatn or 
effectuate release. 

™The classification or listing by the Attorney General is made under authority of 
Executive Order No. 9835, of Marck 21, 1947, 3 CFR pp. 129-33 (Supp. 1947),5 U. 8. CA. 
§ 631 note, having to do with the loyalty of Government employees. See Joint Anttl- 
Fascist Refugee Committee v. McGrath, supra. 

8 Attached to the complaint is an appendix enumerating in detail and chronologically 
the alleged efforts of appellant to obtain a hearing before the Attorney General. 
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whether this listing, followed by nearly six years of effort by appellant to obtain 
a hearing thereon, is sufficient basis for the Secretary’s refusal, when considered 
with the undenied allegations of the complaint that the listing is erroneous. 

(10, 11] We do not here characterize as invalid, for its own purposes, the 
listing by the Attorney General. He is not a party, and, in any event, his listing 
is not subject to collateral attack in these proceedings. We are called upon only 
to consider the use made by the Secretary of the listing. Reliance by the Secre- 
tary on action by the Attorney General is not precluded. Warning given by 
the Nation’s chief law officer can at least lead to investigation, and in a proper 
case be an element in decision. But in the present state of the pleadings we 
must take it as a fact that the League is non-subversive as well as non-Com- 
munistic, and has sought for nearly six years the opportunity to demonstrate 
the former to the Attorney General as it appears to have demonstrated the latter 
to the Secretary. 

(12, 13] While in this court the Government advances additional reasons for 
the denial of the passport these are not those alleged or shown by any pleading 
to have been relied upon by the Secretary. Therefore, we may not pass upon 
their sufficiency. Securities and Exchange Commission v. Chenery Corp., 315 
U. S. 80, 95, 68 S. Ct. 454, 87 L. Ed. 626. For it is not for us to determine 
in this case at least, that a passport should or should not be granted, but only 
whether the reason given by the Secretary for its denial is sufficient. As to 
this, we think the law must consider to be arbitrary, regardless of good faith, 
refusal of appellant’s application only because the League was listed by the At- 
torney General as.subversive when appellant in detail denies the correctness of 
this characterization, alleges lack of opportunity so to demonstrate, and when 
these allegations are not challenged by the Secretary. In these circumstances 
a sufficient basis for the action of the issuing authority apart from the mere 
listing must appear.’ For us to hold that the restraint thus imposed upon appel- 
lant is not arbitrary would amount to judicial approval of a deprivation of lib- 
erty without a reasonable relation to the conduct of foreign affairs. Unless 
some additional reason is supplied for the denial, a citizen is prevented in- 
definitely from traveling to Europe while at the same time it is impossible for 
him to remove the cause, even though we must assume in the present state of 
the pleadings that he would be able to do so if afforded the opportunity. If 
there is something which justifies this it should be set forth by an answer to 
the complaint. Otherwise the denial, judged on the basis alone of the appellant’s 
allegations, creates a situation which the law cannot reconcile with due process. 
It is worth noting in this connection that when the Attorney General lists an 
organization for purposes of standards of Federal employment prescribed by 
the President, which was the occasion for the listing of the League, a separate 
judgment by the employing agency of the fitness of the individual employee who 
is a member of the organization is required before removing him from public 
service. The listing alone is not enough. Kutcher v. Gray, 91 U. S. App. D. C. 
266, 270, 199 EF. 2d 783, 787. Cf. Jason v. Summerfield, 94 U. S. App. D. C. 197, 
914 F. 2d 273, certiorari denied 348 U. S. 840, 75 S. Ct. 48. 

[14] We must not confuse the problem of appellant’s application for a pass- 
port with the conduct of foreign affairs in the political sense, which is entirely 
removed from judicial competence. For even though his application might be 
said to come within the scope of foreign affairs in a broad sense, it is also within 
the scope of the due process clause, which is concerned with the liberty of the 
individual free of arbitrary administrative restraint. There must be some recon- 
ciliation of these interests where only the right of a particular individual to 
travel is involved and not a question of foreign affairs on a political level. 

Reversed and remanded for further proceedings not inconsistent with this 
opinion. 

EDGERTON, Circuit Judge. 

I concur in the opinion of the court. 

The Supreme Court has said: “Undoubtedly the right of locomotion. the right 
to remove from one place to another according to inclination, is an attribute of 
personal liberty, and the right, Ordinarily, of free transit from or through the 
territory of any State is a right secured by the 14th Amendment and by other 
provisions of the Constitution.’”* Freedom to leave a country or a hemisphere 
is as much a part of liberty as freedom to leave a State. 


®No suggestion is made here that the basis for the denial may not be disclosed, for 
Teasons of national security or otherwise 

1 Williams v. Fears, 179 U. S. 270, 274, 21 S. Ct. 128, 129. 45 L. Ed. 186 
a state tax on “emigrant agents The Court 


The case involved 
: rar sustained the tax because it did not, unless 
Perhaps “incidentally and remotely”, affect “freedom of egress from the State”. 
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Those who inflict a deprivation of liberty are not the final arbiters of itg 
legality. Due process of law is a judicial question. 

Arbitrary action is not due process of law. Taking the facts alleged in the 
complaint to be true, as we must on this record, denial of a passport to Shacht. 
man because the Independent Socialist League was on the Attorney General's ligt 
was arbitrary for several reasons. 

1. The League is “an anti-Communist educational organization.” In this re. 
spect the case is similar to Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123, 71 S. Ct. 624, 95 L. Ed. 817.’ 

2. The Passport Division knew plaintiff had tried and failed to get the Attor. 
ney General to give the League a hearing. 

3. The premise that a man is not fit to work for the government does not sup. 
port the conclusion that he is not fit to go to Europe. The Attorney General's 
list was prepared for screening government employees, not passport applicants, 

4. Even in connection with screening government employees, membership in 
a listed organization was intended to be only an inconclusive item of evidence. 

5. In other connections, the list has not even any “competency to prove the 
subversive character of the listed associations * * *.”* 

The defendants cannot bring their denial of a passport into conformity with 
due process of law by merely ceasing to base the denial on the Attorney General’s 
list. Due process requires more than that a deprivation of liberty be not based 
on facts that are insufficient. It requires that a deprivation be based on facts 
that are sufficient and are found after a hearing. In Bauer v. Acheson, D. ¢, 
D. C., 106 F. Supp. 445, a three-judge District Court interpreted the Passport Act 
as requiring a hearing when a passport is revoked or its renewal is refused, 
The District Court for the District of Columbia has recently held that a hearing 
is necessary before a passport is denied. Nathan vy. Dulles, D. C. D. C., 129 F, 
Supp. 951. 

The government urges that a passport involves foreign relations and that the 
issuance of a passport is therefore in the exclusive control of the State Depart- 
ment. But the State Department’s control of activities that involve both for. 
eign relations and domestic liberties is not exclusive. If it were exclusive, the 
State Department could put an American citizen in jail and keep him there 
permanently on the mere request of a foreign government. ‘“[T]he very deli- 
cate, plenary and exclusive power of the President as the sole organ of the 
federal government in the field of international relations * * * like every other 
governmental power, must be exercised in subordination to the applicable pro- 
visions of the Constitution.” United States v. Curtiss-Wright Export Corp., 299 
U. 8S. 304, 320, 57 S. Ct. 216, 221, 81 L. Ed. 255. “Since denial of an American 
passport has a very direct bearing on the applicant’s personal liberty to travel 
outside the United States, the executive department’s discretion, although ina 
political matter, must be exercised with regard to the constitutional rights of 
the citizens * * *.” Bauer v. Acheson, D.C. D. C., 106 F. Supp. 445, 451. 

To speak of “the Secretary’s discretion with respect to the issue of a pass- 
port”, Perkins v. Elg, 307 U. S. 325, 350, 59 S. Ct. 884, 896, 83 L. Ed. 1320, is 
not to say that the Secretary may in his discretion deprive a citizen of liberty 
without due process of law. Moreover, in 1939, when Perkins v. Elg was de 
cided, Americans could, as now they cannot, leave the country for any destina- 
tion without a passport. Yet even-then, the Supreme Court overruled the Sec- 
retary’s action in denying a passport. 

Neither the Passport Act nor any Executive Order should be interpreted as 
intended to authorize the Secretary of State to deny a passport arbitrarily or 
without a hearing. “We must, of course, defer to the strong presumption * * * 
that Congress legislated in accordance with the Constitution. Legislation must, 
if possible, be given a meaning that will enable it to survive.” Association of 
Westinghouse Salaried Employees v. Westinghouse Electric Corp., 348 U. &. 
437, 452-453, 75 S. Ct. 488, 496, rehearing denied 349 U. S. 925, 75 S. Ct. 657. 


2 That case, like this, arose on motion to dismiss. 
3 United States v. Remington, 2 Cir., 191 F. 2d 246, 252; Swan, Chief Judge, and 
Augustus N. Hand and Learned Hand, Circuit Judges. 
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PAUL ROBESON, APPELLANT, v. JOHN FOSTER DULLES, SECRETARY 
OF STATE, APPELLEE. 


No. 12983. 
United States Court of Appeals, District of Columbia Circuit. 
Argued March 8, 1956. 
Decided June 7, 1956. 
Writ of Certiorari Denied Nov. 5, 1956. 


PRETTYMAN, Circuit Judge. 

Appellant Robeson applied for a passport. It was refused—tentatively re- 
fused, the Government says. He brought a civil action in the District Court 
praying judgment that he is entitled to a passport and that certain regulations 
of the Secretary of State and rules of the Board of Passport Appeals are invalid 
because in violation of statute, the Constitution, and the Declaration of Human 
Rights. The complaint also prayed for a decree enjoining the Secretary from 
continuing to deny a passport and directing him to issue one. The District Court 
granted summary judgment for the Secretary and dismissed the complaint. 

When Robeson applied for a passport on July 29, 1953, he was informed by 
letter that issue of the passport “would appear” precluded under the regula- 
tions by reason of alleged Communist affiliations and activities. He was 
advised he had a right to seek further review by the Passport Office by con- 
forming with certain regulations. Robeson made no answer to that letter. 
When he applied for a passport a year later, July 7, 1954, he was given the same 
information and again failed to reply. When he later amended his application 
he was advised by wire that in the absence of reply to its previous letter the 
Department was forced to assume he considered himself ineligible under the 
regulations. Robeson replied that the regulations were invalid uud he incenued 
to seek judicial relief. The Department again wrote Robeson advising it would 
be necessary for him to proceed in accordance with the regulations if he wished 
further consideration by the Department. He replied, declining to execute an 
affidavit concerning present or past membership in the Communist Party, which 
affidavit he understood to be one of the prerequisites, under the regulations, 
to informal hearing in the Passport Office. He asked for a final decision. The 
Department wrote him that failure to execute the affidavit did not preclude the 
informal hearing afforded by the regulations but that at such a hearing he 
would be expected to answer questions concerning past and present membership 
in the Communist Party and later to confirm his oral statements in an affidavit. 
Robeson made no reply to this letter but instead filed his civil action. 

In later oral conferences at the Passport Office Robeson affirmed his position 
that the regulations are invalid and that he would not execute the required 
affidavit. 

Robeson failed to exhaust his administrative remedies. We think he was re- 
quired to do so. He did not ask for a hearing but instead asserted the in- 
validity of the regulation providing for one." We cannot assume the invalidity 
of a hearing which has not been held or the illegality of questions which have 
not been asked. The judgment of the District Court will be 

Affirmed. 

BURGER, Circuit Judge, took office after this case was heard and took no part 
in its consideration and decision. 


1Cf. National Lawyers Guild v. Brownell, D. C. Cir., 1955, 96 U. S. App. D. C. 252, 225 
F. 2d 552, certiorari denied 1956, 351 U. S. 927, 76 S. Ct. 778, 100 L. Ed. —. 
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LEONARD B. BOUDIN, APPELLANT, v. JOHN FOSTER DULLES, APPELLEE, 
JOHN FOSTER DULLES, APPELANT, v. LEONARD B. BOUDIN, APPELLER,. 
Nos. 13130, 13031. 


United States Court of Appeals, District of Columbia Circuit. Argued March 8, 
1956. Decided June 28, 1956. 


WASHINGTON, Circuit Judge. 

The Secretary of Stute refused to issue a passport to Leonard B. Boudin, on 
the ground that issuance was precluded under Section 51.135 of the Passport 
Regulations ‘on the basis of all the evidence, including that contained in confi. 
dential reports of investigation.” Boudin then sued in the District Court for g 
judgment that he, as an American citizen, is entitled to a passpori, and that the 
Passport Regulations are invalid. He also sought an order directing the Secre- 
tary of State to issue a passport to him forthwith. The District Court held that 
the applicant had a right to be confronted with the evidence against him in order 
to permit him to rebut or explain it, and to enable the courts to review the decision, 
It sent the case back to the Passport Office, ordering that a hearing be held 
within 20 days thereafter and that the decision of the Passport Office be “sub- 
stantiated by evidence contained in the record” made at such hearing. Both the 
Secretary of State and Boudin have appealed. 

Section 51.135 of the Passport Regulations, 22 C. F. R. § 51.135 (Supp. 1956), 
provides for denial of passports to three classes of persons, who are enumerated 
and described in subsections (a), (b), and (c) thereof.’ Although the Secretary 
relied solely on this section in his letter notifying Boudin of his decision not to 
grant him a passport, he did not there specify which subsection barred issuance 
of a passport to Boudin nor did he set out any findings indicating that Boudin 
fell into any of the three classes of persons described in the regulation. The 
Secretary later filed an affidavit in the District Court in which he stated: “The 
basis for my decision to deny the Plaintiff further passport facilites rests on a 
pattern of associations and activities on the part of the Piaintiff over an extended 
period of time leading to the conclusion that the Plainti/f has been and continues 
to be a supporier of the Communist movement (Emphasis supplied.) 


1The section reads as follows: 


























§ 51.135 Limitations on issuance of passports to persons supporting Communist move 
ment. In order to promote the national interest by assuring that persons who support the 
world Communist movement of which the Communist P is an integral unit may not, 
through use of United Stutes passports. further the purposes of that movement, no passport, 
except one limited for direct and immediate return to the United States, shall be issued to: 

(a) Persons who are members of the Communist Party or who have recently terminated 
such membership under 1 circumstances as to warrant the conclusion—not otherwise 
rebutted by the evidence that they eontinue to act in furtherance of the interests and 
under the discipline of the Communist Party 

“(b) Persons, regardless of the formal state of their affiliation with the Communist 
Party, who engace in tiviti hich support the Communist movement under such 
circumstances as to warrant the conclusion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result of direction, domination, or control exercised 
over them by the Communist vement: 

“(¢c) Persons, regardless of the formal state of their affill with the Communist 
Purty, as to whom there is reason to believe, on the balance of al » evidence, that they are 
going abroad to engage in tivities which will advance the Communist movement for the 
purpose. knowingly and wilfully of advancing that movement.” 

2 The Secretary's affidavit stated further 

“In the light of the number of pro-Communist associations and activities of the Plaintiff 
over a lengthy period of time, including reliable reports as late as 1950 of actual member- 
ship in the Communist Party, I considered that these associations and activities, coupled 
with the Plaintiff’s refusal to state under oath whether or not he had been a member of the 


Communist Party prior to June 3, 1954. when he last received a passport, warranted me 
in concluding that he was still a supporter of the Communiat movement and should be 
denied continued passport facilities under the established policy of Secretaries of State in 
recent years of refusing passports to supporters of the Communist movement 

“IT have again reviewed the passport file of Leonard B. Boudin and I am still of the 
view that further passport facilities should be denied the Plaintiff as a person whose travel 
abroad will support the Communist movement.” (Emphasis supplied.) 
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For present purposes, we accept the Secretary’s affidavit as a statement that 
he has found that Boudin is a supporter of the Communist movement, even 
though such tinding was not communicated in his letter notifying Boudin that 
jssuance of a passport was precluded by Section 51.135 of the Passport Regula- 
tions. Subsection (b) of the regulation cited is the only part thereof which re- 
fers in terms to those who support the Communist movement. But that sub- 
section is not phrased to deny passports to every supporter of the movement, 
without more. It states that passports shall be denied to persons “who engage 
in activities which support the Communist movement under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evidence—that they 
bave engaged in such activities as a result of direction, domination, or control 
exercised over them by the Communist movement.” In his letter to Boudin and 
even in his affidavit the Secretary has set out no finding or conclusion that Bou- 
din’s alleged pro-Communist activities were the result of direction, domination, 
or control exercise over him by the Communist movement. He has thus failed to 
make the finding contemplated by subsection (b). Nor has he set out findings 
which would render subsections (a) or (c) applicable. 

On the record before us here, which of course contains one of the confidential 
information on which the Secretary says he in part relied, we cannot assume that 
findings sufficient to bring Boudin within any subdivision of the regulation 
were secretly made or that they will be made. In an affidavit executed June 
8, 1954, Boudin swore that he was not then a member of the Communist Party 
nor “otherwise a person described in Regulation 51.135 subsection (a),” and 
that I “am not going abroad to engage in activities which will advance the 
Communist movement in violation of subsection (c), but for the purpose indi- 
cated in my correspondence with the Passport Office.’* At the Review Board 
hearing he testified under oath that he had not been a member of the Communist 
Party at any time since June 3, 1954, and that the facts stated in the affidavit 
continued to be true. His testimony bearing ou the applicability of subsection 
(b) cannot be described as particularly frank or helpful, but he did to some 
extent outline--and seek to explain as non-subversive—his activities in connec- 
tion with several organizations and publications, alleged to be Communist, and 
he did state that he was never “ordered” or “directed” (as distinguished from 
“retained” ) by the Communist Party to defend any individual or association in 
a legal capacity. 

{1, 2] We think that factual findings sufficient to bring the applicant within 
one of the classes described in Section 51.135 are required before the Secretary 
may deny a passport under the authority of that regulation. Cf. Burrell v. 
Martin, 1955, 98 U. S. App. D. C. ——, 232 F. 2d 33. Since none were made here, 
the regulation, which the Secretary relied on exclusively in denying the passport, 
does not support his action. Cf. Perkins v. Elg, 1939, 307 U. S. 325, 349-350, 59 
8. Ct. 884, 83 L. Ed. 13820; Shachtman v. Dulles, 1955, 96 U. S. App. D. C. 287, 
225 F. 2d 938. An administrative order “cannot be upheld unless the grounds 
upon which the agency acted in exercising its powers were those upon which its 
action can be sustained.” Securities and Exchange Commission v. Chenery Corp., 
1943, 318 U.S. 80, 95, 63 S. Ct. 454, 462, 87 L. Ed. 626. 

[3] The Government urges that Boudin is barred:from any relief because he 
declined to answer when asked whether or not he was a member of the Communist 
Party prior to June 3, 1954, the date of his affidavit swearing that he was not 
then a member of the Party. But the Secretary did not give this as a ground 
for his action in denying a passport, and we do not now consider whether it would 
have been a valid ground. Administrative action “cannot be upheld merely 
because findings might have been made and considerations disclosed which would 
justify * * * [the] order * * *. There must be * * * a responsible finding.” 
Securities and Exchange Commission vy. Chenery Corp., supra, 318 U. S. at page 
94, 63 S. Ct. at page 462. This is not to say, of course, that Boudin’s failure to 
answer questions about his past—which relevant to the present and future— 
cannot be considered by the Secretary in making his findings of fact. 

[4] The matter must therefore be returned to the Secretary for reconsidera- 
tion. He may conclude that a passport should be issued or that a further hearing 
is needed. But if he decides—with or without an additional hearing—that 
issuance of a passport would not be warranted under the regulations, he should 
advise Boudin in writing of the findings made, relating them to the sections re- 





*The purpose so indicated was to consult with clients residing abroad and to take a 
vacation. 
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lied on. We do not reach in the present posture of the case the contention made 
by Boudin that the Secretary cannot rely on confidential information in reaching 
his decision. But since that question may arise at a subsequent stage, we think 
the Secretary should—if he refuses a passport to Boudin after the further ¢op. 
sideration we have ordered—state whether his findings are based on the evidence 
openly produced, or (in whole or in material part) on secret information not 
disclosed to the applicant. If the latter, the Secretary should explain with 
such particularity as in his judgment the circumstances permit the nature of the 
reasons why such information may not be disclosed.* Cf. Dulles v. Nathan, 1955, 
96 U. S. App. D. C. 190, 225 F. 2d 29. This will facilitate the task of the courts 
in dealing with the question of the propriety of the Secretary’s use of confidentia] 
information—a question which, we repeat, we do not now reach. 

When the Secretary has made his decision upon reconsideration, Boudin may 
then proceed as he may be advised. The District Court should retain jurisdic. 
tion for that purpose. If the passport is still refused by the Secretary, and 
further judicial review is sought by Boudin, the District Court may consider 
whether the findings made are justified by the evidence of record, or, if they are 
not so justified, whether the Secretary has given reasons valid in law for keeping 
confidential any information—not disclosed to the applicant—upon which he 
states he has relied. The District Court may also consider, if the question be. 
comes material, whether the Passport Regulations are valid in their application 
to Boudin, as then determined by the Secretary—a question which we do not 
now reach and express no view upon. 

For the reasons given, the litigation must be remanded to the District Court 
for further proceedings not inconsistent with this opinion. 

So ordered. 


If considerations of internal security rather than of the conduct of foreign affairs are 
involved, we think the Secretary should so state. 
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ARTHUR J. KRAUS, APPELLANT, v. JOHN FOSTER DULLES, SECRETARY, 
DEPARTMENT OF STATE, APPELLEE. 


No. 12820. 
United States Court of Appeals, District of Columbia Circuit. 
Argued March 21, 1956. 
Decided July 5, 1956. 


WASHINGTON, Circuit Judge. 

Plaintiff-appellant seeks a passport to travel abroad. Failing to obtain favor- 
able action by the State Department on his application, he brought this suit in 
the District Court for declaratory and mandatory relief. The District Court 
granted appellee’s motion to dismiss for failure to state a claim on which relief 
may be granted. This appeal followed. ; 

Appellant says that the purpose of his proposed trip is to gain backing in his 
effort to submit what he denominates the Kraus Case to the U. N. Commission 
on Human Rights. The Kraus Case appears to be appellant’s protest against 
his dismissal in 1933, for reasons which do not appear in this record, from the 
faculty of tle City College of New York. To this effort appellant has devoted 
most of his energies since 1933, and his gainful employment has been intermittent 
since that time. He is without funds or property, and is dependent upon con- 
tributions from sympathizers and from charitable organizations; he has on at 
least one occasion also been supported by a public welfare agency. 

There is some doubt as to the circumstances of a previous controversy between 
appellant and the State Department. The Department asserts only that appellant 
required the financial assistance of the Department to the extent of $95 in securing 
return transportation to the United States from Costa Rica in 1951, and that he 
has not repaid this money. Appellant asserts that he was about to depart Costa 
Rica for Panama when an American consular official in Costa Rica took away 
his passport on the ground his presence wus undesirable, and would give it 
back only to permit direct return to the United States. Appellant states that 
he had prospects of receiving remuneration for lectures in Panama, and that he 
became destitute and had to accept the State Department’s offer of funds to 
return him to the United States only because of the Department’s action in taking 
away his passport and thus forcing his return. ; 

Subsequent to his return, appellant’s passport was renewed for six months, but 
only after he had been required to submit and did submit evidence of his financial 
ability to travel, the evidence consisting of a bank deposit of $1,000 derived from 
contributions. 

In 1954 appellant made the passport application which is the basis for the 
present suit. The State Department advised him that it took no position on the 
Kraus Case, and that it had no objection to his traveling abroad for the purpose 
of gaining support for his case. However, the Department declined to issue 
appellant a passport unless he could show that he had the necessary funds with 
which to travel abroad and return home, or a means of obtaining such funds 
which had reasonable assurance of success. The Department also expressed 
displeasure at the fact that appellant’s past travels had caused “Foreign Service 
offices of the United States to receive numerous troublesome and vexatious in- 
quiries” about appellant’s activities. Appellant declined to make the submissions 
requested and instead brought this action in the District Court. 

{1-3] It is clear that the denial of a passport by the Secretary of State is sub- 
ject to a measure of judicial review, including the question whether the action of 
the Secretary was arbitrary or capricious or contrary to law. Perkins v. E'g, 
1939, 307 U. S. 325, 59 S. Ct. 884, 83 L. Ed. 1320; Shachtman v. Dulles, 1955, 96 
U.S. App. D. C. 287, 225 F. 2d 938 ; Boudin v. Dulles, 1956, 98 U. S. App. D. C. ' 
235 F. 2d 532. We think that in the instant case there is sufficient likelihood that 
the reason given represents arbitrary and capricious action to render the grant of 
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appellee’s motion to dismiss—before answer and before hearing—unjustified.* Ip 
the instant case, some officials of the Department of State indicated in their cor. 
respoudence with appellant that the Department has a long-standing policy “that 
it is not favorably disposed to issue passport facilities to persons who appear 
likely to require financial assistance in accomplishing their proposed travels 
abroad.” And a State Department official has testified before a Senate Subcom. 
mittee that some 120 passport applicants were screened on a financial basis dur. 
ing the ten months period from January 1 until October 30, 1955, with a result. 
ant 25 rejections for financial reasons.* On the other hand, appellant’s attorney 
in the District Court submitted an affidavit that he had been auvised by the State 
Department that no requirement relative to money or property was ever made 
of a passport applicant, aud that in fact no such requirement had been made in 
appellant’s case. And an examination of the extensive regulations of the Presi- 
dent and of the Secretary of State relating to the issuance of passports, 22 C, F, 
R. Pts. 51-53, shows no evidence of the existence of any such policy. It is clear 
from the questions required to be answered on passport applications that there 
is not the slightest effort to screen the great majority of passport applicants on 
a financial basis. It thus is quite possible, from the record as it now stands, 
that the State Department has applied to appellant a test it does not apply gen- 
erally to passport applicants, and that this has been done without the establish- 
ment of any reasonable classification which could justify such discrimination, 
If such action has occurred, it is arbitrary and capricious and must be set aside 
on judicial review. Mastrapasqua v. Shaughnessy, 2 Cir., 1950, 180 F. 2d 999; 
Hyman v. Coe, D. C. D. C. 1952, 102 F. Supp. 254. 

[4] We are reinforced in our view that dismissal was not justified because 
the establishment of a means test for passport applicants, particularly at a 
time when a passport is required for most foreign travel, 8 U. S. C. A. § 1185; 
18 Fed. Reg. 489 (1953), would obviously raise serious constitutional questions, 
These ought not to be passed on in the present unsatisfactory state of the record 
as to what the State Department’s policy is and how it is applied, compare Naim 
v. Naim, 1955, 350 U. S. 891, 76 S. Ct. 151; Rescue Army v. Municipal Court, 1947, 
331 U. S. 549, 67 S. Ct. 1409, 91 L. Ed. 1666, particularly since there is the non- 
constitutional ground suggested above which may possibly be decisive. Accord- 
ingly, the order of the District Court must be vacated and the case remanded for 
further proceedings not inconsistent with this opinion, 

So ordered. 

PRETTYMAN, Circuit Judge (dissenting). 

In a sworn statement made to the State Department in 1951 Kraus stated, 
inter alia: 

“My last employment was during 1945 when I was engaged in selling the 
Encyclopedia Britannica. I was then employed by the trade office of Ency- 
clopedia Britannica, Palms Building, Woodworth Avenue, Detroit, for one 
year; from then until 1949 I was supported by the Department of Public 
Welfare of Detroit. 


s * . : ” ” ~ 
“A, I have no property or funds at all. 
- * * ” © ” ” 


“A. I have been supported in the United States of America, by charitable 
institutions and sympathizers; while I have been abroad I have been sup- 
ported by government contributions, by statesmen, civic leaders and different 
churches. 

“[Q] Have you made any effort to secure the necessary funds for your 
return to the United States? 

“A. No. 


* * * . * « + 


“[Q] What is the occupation of your brother, Marek Kraus? 
“A. He is the owner of a money lending house. 
“[Q] Approximately what are his assets? 


1 Appellee urges that we treat the action of the District Court as in effect the granting 
of appellee’s motion for summary judgment rather than the granting of its motion to 
dismiss. We consider that the reasons hereinafter set forth as to why the dismissal 
_— erroneous show with equal force that summary judgment for appellee would be 
ncorrect. 

* Hearings, Subcommittee on Constitutional Rights, Senate Committee on the Judiciary, 
84th Cong., 2d Sess., pursuant to S. Res. 94, pp. 162-63 (1955). 
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“A. I would say that he would be worth approximately $500,000.00. 

“[Q.] Are your relatives in the United States financially in a position to 
furnish you the necessary funds with which to return to the United States? 

“A. The only one who would be able is this man, Marek Kraus, who is 

. definitely committed not to help me. He financed my studies at Oxford and 
since then he has refused to furnish me anything. 

“[Q.] Is it not possible that some of your other relatives in the United 
States might be willing to contribute the necessary funds for your return to 
the United States? 

“A. None of the relatives would take any responsibility for me. 

“(Q.] In the event that the Department of State at Washington should 
be in a position to make you a loan of the necessary funds for your return 
to the United States, would you be in a position to repay such loan? 

“A. No, at least not until I have a livelihood because I will have to go on 
relief when I return to the United States.” 

It is also a fact that Kraus became destitute while abroad in 1951 and was 
returned home at the expense of the Government. 

In March, 1954, Kraus made an application (the one now before us) for a 
passport to travel in all the countries of the free world, listing twenty-eight 
courtries, for the purpose of collecting petitions to the Commission on Human 
Rights of the United Nations in respect to the “Kraus Case”. That “Case” 
concerned Kraus’s removal from the faculty of the City College of New York 
in 1933. 

A State Department official explained to the attorney for Kraus that the 
sole objections to issuance of a passport were (1) that he (Kraus) had been 
destitute in Costa Rica ‘in 1951) and (2) that his method of procuring a living 
in foreign countries had been embarrassing to the foreign service people. Kraus 
was advised by letter: 

“With referenee to the foregoing, the Department desires to make clear 
that its position with respect to your application for a passport is predicated 
upon a long-established policy of endeavoring to require that at least a 
minimum of precaution is observed to insure that American travelers pro- 
ceeding abroad have taken reasonable measures to conduct their travels 
without being forced to call upon this government for assistance in ordinary 
circumstances. As has been pointed out to you, the Department would 
have no objection to your proceeding abroad for your avowed purpose, but 
experience has shown that your methods of obtaining financial backing for 
your cause, and indeed the means for securing the essentials of your liveli- 
hood, have proved embarrassing to the United States Foreign Service 
offices in the countries in which you have traveled.” 

And in another letter Kraus was told: 

“The Department has previously called to your attention the fact that 
it is not favorably disposed to issue passport facilities to persons who appear 
likely to require financial assistance in accomplishing their proposed travels 
abroad.” 

In an affidavit in the record a legal assistant in the Passport Office swore 
that he informed counsel for Kraus “that it was the long standing requirement 
of the Department, in the case of an application for a passport where there was 
reason to believe the applicant might become financially destitute abroad, to 
require assurances that reasonable precautions had been taken to defray his 
expenses of travel abroad. It was pointed out that the requirement was based 
upon considerations of the best interests of this Government in the conduct of 
its affairs abroad.” 

The premise for the Secretary’s ruling was not the financial worth of Kraus. 
The premise was the sum total of the facts concerning Kraus’s manner of sup- 
porting himself while abroad, depending upon charitable handouts; his total 
lack of resources, direct or indirect, whereby he might have some assurance of 
being able to return home; and the fact that he had lived on relief or on charity 
for some years. The conclusion of the Secretary was that upon those facts it 
was not in the best interests of this country to have Kraus traveling abroad. 
The financial-showing provision was an escape clause, a means whereby Kraus 
might extricate himself from the predicament in which the whole of his history 
and circumstances placed him. I see nothing arbitrary or capricious in the 
Secretary’s determination that to let a man in the condition depicted in Kraus’s 
affidavit travel abroad under the aegis of a United States passport is not con- 
sistent with the best interests of this country. He ruled on this particular case, 
and I find little to quarrel with in his ruling. 
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The point can be made clear by reversing, arguendo, the situation. Suppose 
France, Italy, or some other country knowingly issued passports to panhandlers 
for the purpose of letting them travel around this country, begging their way. 
Would such a practice be to the best interests of the country issuing the pass. 
port? Obviously not, I think. 

A contention is vigorously pressed upon us that affirmance of this case would 
establish a rule that the Secretary can grant or deny passports upon a measure 
ment of the financial worth of applicants. The Secretary is proposing no such 
rule. Certainly I would not agree to such a rule. We have one factual situa- 
tion before us. The Secretary dealt with that one factual situation, and we 
should deal with the case on that basis. 

I am of opinion the Secretary of State has a measure of discretion in the issy- 
ance of passports. Foreign relations are involved, and such relations lie largely 
within the good judgment of the executive branch. In Shachtman v. Dulles we 
said: 

“For reasons thus suggested the issuance of passports throughout our his- 
tory has been left to the judgment of the Secretary of State under Presi- 
dential regulation, and is subject only to constitutional safeguards. And 
even these must be defined with cautious regard for the responsibility of 
the Executive in the conduct of foreign affairs.’ * 
The ground upon which the Secretary acted in the case at bar seems to me to 
be both rational and reasonable. 
I would affirm the order of the District Court. 


11955, 96 U. S. App. D. C. 287, 291, 225 F. 2d 938, 942. 
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WELDON BRUCE DAYTON, APPELLANT, v. JOHN FOSTER DULLES, 
SECRETARY OF STATE, APPELLEE. 


No. 3176. 
United States Court of Appeals, District of Columbia Circuit. 
Argued July 25, 1956. 
Decided Sept. 13, 1956. 


Mr. Harry I. Rand, Washington, D. C., for appellant. 

Mr. B. Jenkins Middleton, Atty., Dept. of Justice, with whom Messrs. Oliver 
Gasch, U. S. Atty., George S. Leonard, Acting Asst. Atty. Gen., and Paul A. 
Sweeney, Atty., Dept. of Justice, were on the brief for appellee. 

Messrs. Leo A. Rover, U. S. Atty., at the time record was filed, and Lewis Car- 
roll, Asst. U. S. Atty., also entered appearances for appellee. 

Before WILBUR K. MILLER, FAHY and BASTIAN, Circuit Judges. 

PER CURIAM. 

The Secretary of State denied a passport to appellant Dayton, who then sued 
in the District Court for a declaratory judgment that he is entitled to a passport 
and that the Secretary’s passport regulations and certain rules of the Board of 
Passport Appeals in the Department of State are unlawful. The motion of the 
Secretary for summary judgment was granted, that of the plaintiff was denied, 
and the complaint was dismissed. We held Dayton’s appeal undisposed of pend- 
ing our en banc disposition of Boudin v. Dulles (Dulles v. Boudin), 98 U. S. App. 
D. C. 305, 235 F. 2d 532. 

As in the Boudin cases the Secretary rested the denial of the passport upon 
Section 51.135 of the regulations, without specifying, however, upon which of 
the three subsections of said section he relied, and without any finding sufficient 
to bring the applicant within any one of said subsections. When the case was 
pending in the District Court, however, an affidavit was filed in support of the 
Secretary’s motion for summary judgment, and this affidavit stated that the 
refusal of the passport was under subsection (c) of said Section 51.135. The 
affidavit also contained a finding stated in the terms of that subsection. 

In the Boudin cases we accepted, for purposes of the opinion, the affidavit 
filed in the District Court as a statement of the reason for the Secretary’s denial 
of the passport; but the better practice requires that the denial itself, rather 
than an affidavit filed in court after litigation over the denial has arisen, should 
specify the regulations upon which it rests and should contain such findings as 
are called for by our Boudin opinion. 

Here, as in the Boudin cases, the Secretary in denying the passport, advised 
the applicant that the denial was on the basis of evidence which included confiden- 
tial reports of investigation. In requiring reconsideration by the Secretary of the 
Boudin cases we said inter alia that we did not reach Boudin’s contention that 
the Secretary could not rely on confidential information, but we added, and here 
repeat as applicable to Dayton’s case: 

“* * * since that question may arise at a subsequent stage, we think the 
Secretary should—if he refuses a passport * * * after the further consid- 
eration we have ordered—state whether his findings are based on the evi- 
dence openly produced, or (in whole or in material part) on secret informa- 
tion not disclosed to the applicant. If the latter, the Secretary should 
explain with such particularity as in his judgment the circumstances permit 
the nature of the reasons why such information may not be disclosed.‘ Cf. 
Dulles v. Nathan, 1955, 96 U. S. App. D. C. 190, 225 F.2d 29. This will facili- 
tate the task of the courts in dealing with the question of the propriety of 





*“Tf considerations of internal security rather than of the conduct of foreign affairs are 
tmvolved, we think the Secretary should so state.” e 
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the Secretary’s use of confidential information—a question which, we repeat, 
we do not now reach.” 

For the reasons above given, and more fully explained in the Boudin opinion, 
the judgment herein is reversed and the case is remanded to the District Court 
for further proceedings not inconsistent with this opinion. 

It is so ordered. 
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ROCKWELL KENT, APPELLANT, v. JOHN FOSTER DULLES, SECRE- 
TARY OF STATE, APPELLEE. 


No. 13297. 
United States Court of Appeals, District of Columbia Circuit. 
Argued Jan. 29, 1957. 
Decided June 27, 1957. 
Writ of Certiorari Granted Nov. 25, 1957. 


See 78 S. Ct. 149. 


Mr. Leonard B. Boudin, New York City, with whom Messrs. David Rein and 
Joseph Forer, Washington, D. C., were on the brief, for appellant. 

Mr. B. Jenkins Middleton, Atty., Dept. of Justice, with whom Asst. Atty. Gen. 
George Cochran Doub, Mr. Oliver Gasch, U. 8. Atty., and Mr. Paul A. Sweeney, 
Atty., Dept. of Justice, were on the brief, for appellee. Mr. Lewis Carroll, Asst. 
U.S. Atty., also entered an appearance for appellee. 

Before Epcerton, Chief Judge, and PrRetTyMAN, WILBUR K. MILLER, BAZELON, 
FaHy, WASHINGTON, DANAHER, and BAsTIAN, Circuit Judges, sitting en banc. 


PRETTYMAN, Circuit Judge. 

Rockwell Kent is an artist. On August 2, 1955, he filed with the Department of 
State an application for a passport to travel to Europe to paint pictures. He 
stated he desired to visit England, Ireland, France, Switzerland, Denmark, Nor- 
way, Sweden, Finland, Italy, and Czechoslovakia, the stated purpose being “pros- 
ecution of profession and pleasure.” The Director of the Passport Office wrote 
him under date of September 29, 1955, referring to the action of the Department 
upon a prior application. Upon receipt of that prior application, executed June 
1, 1955, the Department had written him that it was obliged to disapprove the 
request tentatively, on the ground that the grant was precluded under Section 
51.185 of the Department’s Passport Regulations.’ The letter of the Department 
continued, “In your case it has been alleged that you were a Communist.” 
Thereafter the letter contained a long (four printed pages in the joint appendix 
before us) recital of affiliations with Communist-front organizations, espousals of 
the Communist cause, and participation in Communist activities. He was ad- 
vised that he would be required, as a prerequisite to a hearing on his applica- 
tion, to submit a sworn statement as to whether he was then or ever had been a 
Communist. 

On October 27, 1955, counsel for Mr. Kent wrote the Department that his client 
had taken the position that the demand for an affidavit was unlawful and that 
he would not respond to such demand. However, on November 8, 1955, an in- 
formal hearing was held in the Passport Office, at which hearing Mr. Kent 
appeared with counsel. In the course of the hearing the Department put certain 
evidence in the record, principally a copy of Mr. Kent’s book, Jt’s Me O Lord, an 
autobiography. Mr. Kent conceded that anything in the book is accurate. Por- 
tions of the book were read into the record. In the course of that hearing Mr. 
Kent was asked a question directed at edch subdivision of Section 51.135 of the 
Passport Regulations. He was asked whether he would submit a sworn state- 
ment as to whether he was or was not a member of the Communist Party, a sworn 
statement bearing on subsection (b) of the regulation, or a sworn statement as 
to membership in Communist-front organizations. He refused to submit any such 
Sworn statement. He summarized his position thus: “* * * because I am an 
American citizen I am entitled to a passport, stop.” 





117 Fed. Reg. 8013 (1952), 22 C. F. R. § 51.135 (Supp. 1955). 
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On November 25, 1955, the Director of the Passport Office wrote Mr. Kent, 
referring to his declining to furnish a statement respecting his then-present or 
past membership in the Communist Party, his alleged affiliation with Communist. 
front organizations, and other alleged Communist activities. The letter cop. 
cluded : 

“The Department will be glad to give further consideration to your pags. 
port application at such time as you are willing to comply with the Passport 
Regulations.” 

Mr. Kent thereupon filed in the District Court a complaint for declaratory judg. 
ment and injunction. The Secretary answered. The plaintiff then moved for 
preliminary injunction and for summary judgment, and the Secretary moved for 
judgment on the pleadings or for summary judgment. In a brief opinion the 
District Court held that the passport regulations are valid and reasonable. It 
denied the plaintiff's motions and granted the Secretary’s motion for summary 
judgment. This appeal followed. 

It is stated to us by both the appellant and the appellee that the issues in this 
case are identical with the issues in Briehl v. Dulles, decided by this court today? 
The members of the court vote in this case as they voted in that one and adhere to 
the opinions filed by them in that case. Accordingly Judges PRETTYMAN, 
WILBUR K. MILLER, WASHINGTON, DANAHER and BASTIAN vote to 
affirm. Chief Judge EDGERTON and Judge BAZELON vote to reverse. Judge 
FAHY votes to reverse and to remand for further proceedings before the Secre- 
tary consistently with the views set forth in his opinion in Briehl. 

Affirmed. ‘ 

BURGER, Circuit Judge, took no part in the consideration or decision of this 
case. 





2101 U.S. App. D.C. 


, 248 F. 2d 561. 
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WALTER BRIEHL, APPELLANT 
v. 
JOHN FOSTER DULLES, SECRETARY OF STATE, APPELLEE. 


No. 13317. 
United States Court of Appeals, District of Columbia Circuit. 
Argued Jan. 29, 1957. 
Decided June 27, 1957. 


Mr. Leonard B. Boudin, New York City, with whom David Rein, and Joseph 
Forer, Washington, D. C., were on the brief, for appellant. 

Mr. B. Jenkins Middleton, Attorney, Department of Justice, with whom Asst. 
Atty. Gen. Doub, Mr. Oliver Gasch, U. 8S. Atty., and Mr. Paul A. Sweeney, At- 
torney, Department of Justice, were on the brief, for appellee. Mr. Lewis 
Carroll, Asst. U. S. Atty., also entered an appearance for appellee. 

Before Epceston, Chief Judge, and PRETTYMAN, WILBUR K. MILLER, BAZELON, 
FaHy, WASHINGTON, DANAHER and BASTIAN, Circuit Judges, sitting en bine. 

EDGERTON, Chief Judge, announced the judgment and division of the court 
as follows: 

The judgment of the District Court, granting the Secretary’s motion for sum- 
mary judgment, is affirmed. Judges Prettyman, Miller, Washington, Danaher 
and Bastian vote to affirm. Judges Edgerton and Bazelon vote to reverse. Judge 
Fahy votes to remand to the District Court with instructions to remand to the 
Secretary. Judge Burger took no part in the consideration or decision of this 
case. 

Judge Prettyman files an opinion in which Judges Miller, Danaher and Bas- 
tian concur. Judge Washington files an opinion concurring in the result 
reached by Judges Prettyman, Miller, Danaher and Bastian. 101 U. S. App. 


D. C. —, 248 F. 2d 576. Judge Bazelon files a dissenting opinion in which 
Judge Edgerton concurs. 101 U. S. App. D. C. ——, 248 F. 2u 579. Ju ge 
Edgerton also files a separate dissent. 101 U. S. App. D. C. —, 248 F. 2d 596. 
Judge Fahy files a dissenting opinion. 101 U. S. App. D. C. —, 248 F. 2d 597. 


PRETTYMAN, Circuit Judge, with whom WILBUR K. MILLER, DANAHER 
and BASTIAN, Circuit Judges, concur: Appellant, Dr. Walter Briehl, applied in 
April, 1955, to the Department of State for renewal of a passport, stating his 
desire to attend an international psychoanalytic congress in Geneva and a 
World Mental Health Organization Congress in Istanbul. He was and is en- 
gaged in the practice of medicine, specializing in psychiatry. In prior years he 
had attended international meetings in this field. The Director of the Passport 
Office wrote him that “it would be helpful to the Department if you would 
furnish an affidavit setting forth whether you are now or ever have been a 
Communist, and explain your connections with” certain named organizations. 
Dr. Briehl’s attorney replied, saying in part: 

“My clients refuse to submit the affidavits your letters request. Your 
demands and the vague and formless standards of the passport regulations 
under which you purport to act are palpable violations of their Constitu- 
tional rights, including, but not limited to, the First, Fifth, Ninth and 
Tenth Amendr .ents.” 

The attorney described Dr. and Mrs. Briehl’s professional interests and con- 
cluded by saying: “Demand is hereby made that passports as applied for by 
them be issued forthwith.” 

eeeee the Director of the Passport Office wrote Dr. Briehl, saying in 
part: 

“I regret to inform you that after careful consideration of your appli- 
cation for the renewal of passport facilities, the Department of State is 
obliged to disapprove your request tentatively on the ground that the grant- 
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ing of such further passport facilities is precluded under the provisions of 
Section 51.135 of Title 22 of the Code of Federal Regulations. A copy of 
the pertinent Regulations is enclosed for your information. 

“In cases coming within the purview of the Regulations above referred 
to, it is the practice of the Department to inform the applicant of the rea. 
sons for the disapproval of his request for passport facilities insofar as the 
security regulations will permit. In your case it has been alleged that you 
were a Communist.” 

Dr. Briehl’s attorney replied in part: 

“(My clients] wish you to be advised that they do not choose to offer any 
evidence in support of their applications for passports unless and until they 
are confronted with the informers your letter states have furnished you 
with proof that they have been, are, or intend to engage in acts contrary to 
the national interests of this country.” 

Thereafter the attorney wrote several times demanding the issuance of the 
passports and “an evidentiary hearing’. An “informal” hearing was arranged, 
Dr. Briehl, his attorney, and two representatives of the State Department at- 
tended. The attorney made an extended stutement, in the course of which he 
recounted the corresponuence, described Dr. Briehl’s purposes in seeking to go 
abroad, and made three points as follows: 

“Our tirst point, therefore is that medicine has nothing to do with politics 
and you may not introduce and confuse the issue of his right to practice medi- 
cine and his right to study, and his right to participate in conferences by 
injecting this issue of politics in connection with his travel abroad. When a 
physician has a legitimate purpose in going abroad as was stated here, all 
issues of political affiliations, past or present, definite or indefinite, good or 
bad, are irrelevant. That will be our first point. * * * My second point is 
that everyone has the right to travel regardless of political considerations, 
* * * Now we turn to the third point. * * * that you confront us with the 
evidence against Dr. LBriehl. * * * It is up to the Department to support 
those allegations by evidence and witnesses which we can examine and con- 
front. * * * [WJe have a right to what the courts have now called a quasi- 
judicial hearing, * * * and * * * it is the Department’s job to prove not 
only the facts with respect to each of these allegations but it is the Depart- 
ment’s job to prove wherein each of these activities was wrong and wherein 
the activities were in violation of the laws of the United States.” 

The attorney later said: 

“* * * Dr. Brieh! will not execute an affidavit of the kind you requested. He 
will not execute an affidavit with respect to past membership; he will not 
execute an affidavit with respect to present membership; he will not execute 
an aftidavit with respect to future membership. And that does not apply 
only to the Communist Party situation, it applies to any political activities 
or associations or beliefs because those are things which we think are irrel- 
evant to the right of travel and particularly irrelevant, in fact, incredibly 
so, to the right of a physician to travel fur the purpuses indicated in the 
application for the passport renewal.” 

In response to a letter from Dr. Briehl’s attorney, counsel for the Board of 

Passport Appeals replied : 

“It is understood that you appeared with your client, Dr. Briehl, at a 
hearing in the Passport Office on Avgust 30, 1955. It is further understood 
that Dr. Briehl refused to execute an affidavit as to present or past mem- 
bership in the Communist Party, having been requested to do so by the 
Passport Office. The Board has not been advised of any further processing 
of this case under Section 51.137 of the Passport Regulations. 

“In these circumstances, the Board could not entertain an appeal from Dr. 
Briehl at this time. Your attention is invited to Sections 51.138 and 51.142 
(22 CFR) of the Passport Regulations, and Sections 51.156(2) and 51.147 
(22 CFR) of the Rules of the Board.” 

And a few days later the Passport Office wrote: 

“You will recall that during the recent informal hearing in which you 
represented Dr. Briehl, he refused to explain or deny the allegations con- 
cerning him. He also refused to submit an affidavit setting forth whether 
he was or ever had been a member of the Communist Party. 

“In view of the above, the Department knows of no further action which 
it can appropriately take in the case of Dr. Briehl.”’ 

Dr. Briehl filed a civil action in the District Court, naming the Secretary of 

State as defendant. He prayed for a judgment decreeing that he is entitled 
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to a passport under the statutes, that the passport regulations of the Secretary 
of State are invalid and illegal, and that the refusal to renew the passport was 
in violation of his (Briehl’s) rights under the Passport Act of 1926, the Con- 
stitution of the United States and the Declaration of Human Rights of the 
United Nations; enjoining the Secretary from continuing to deny the passport ; 
and directing him to renew the passport. 

The Secretary answered, and a motion and a cross motion for summary judg- 
ment were made, with supporting affidavits and exhibits. The court rendered 
a brief opinion, denied the plaintiff’s motion, and granted the motion of the 
Secretary. 

In this court Dr. Briehl divides his argument into four main points: 

1. Appellant’s constitutional right to travel could not be conditioned upon 
his execution of a non-Communist affidavit or compliance with any other 
political test. 

2. Appellee’s regulations deprive appellant of procedural due process and 
the quasi-judicial hearing to which he is entitled under the recent decisions 
of this Court. 

3. The regulations are not authorized by statute, they conflict with the 
will of Congress and were invalidly promulgated. 

4. The Secretary has not made out a case against appellant, even under 
the Regulations. ; 

The arguments thus advanced involve consideration of six basic subjects. 


I 


The nature of the Communist movement. Dr. Briehl’s underlying premise, as 
shown by the statements we have quoted, is that Communist membership or 
affiliation is a matter of politics, an issue of political affiliation, a political con- 
sideration, a political test, and thus is subject to the same rules which apply 
to political beliefs generally. But it is not so. The Communist organization 
and program have long since passed beyond the area of mere politics and politi- 
cal opinion. All three branches of the Federal Government—the executive, the 
legislature, and the judiciary—have declared unequivocally that the Communist 
movement today is an international conspiracy aimed at world domination and 
a threat to the internal security of this country. The foreign policy and a large 
part of the fiscal policy of the Government are based upon that proposition. 

The Congress declared in 1950: 

“There exists a world Communist movement which, in its origins, its devel- 
opment, and its present practice, is a world-wide revolutionary movement 
whose purpose it is, by treachery, deceit, infiltration into other groups (gov- 
ernmental and otherwise), espionage, sabotage, terrorism, and any other 
means deemed necessary, to establish a Communist totalitarian dictatorship 
in the countries throughout the world through the medium of a world-wide 
Communist organization.” * 

President Truman declared in 1950: ? 

“WHEREAS world conquest by communist imperialism is the goal of the 
forces of aggression that have been loosed upon the world; and 

“WHERBDAS, if the goal of communist imperialism were to be achieved 
the people of this country would no longer enjoy the full and rich life they 
have with God’s help built for themselves and their children; they would 
no longer enjoy the blessings of the freedom of worshipping as they severally 
choose, the freedom of reading and listening to what they choose, the right 
of free speech including the right to criticize their Government, the right to 
choose those who conduct their Government, the right to engage freely in 
collective bargaining, the right to engage freely in their own business enter- 
prises, and the many other freedoms and rights which are a part of our 
way of life; * * *.” 

In his Inaugural Address of January, 1957, President Bisenhower said: 

“The divisive force is international communism and the power that it 
controls. 

“The designs of that power, dark in purpose, are clear in practice. It 
strives to seal forever the fate of those it has enslaved. It strives to break 
the ties that unite the free. And it strives to capture—to exploit for its 


164 Stat. 987, 50 U. S.C. A. § 781 (1). 
7Proc. No. 2914, 64 Stat. A454, 50 U. 8. C. A. Appendix note preceding section 1. 
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own greater power—all forces of change in the world, especially the needs 
of the hungry and the hopes of the oppressed.” * 

In his State of the Union speech on January 10, 1957, the President had 
said: “The existence of a strongly armed imperialistic dictatorship poses gq 
continuing threat to the free world’s and thus to our own Nation’s security and 
peace.” * He referred to “Communist persecution” and to “Soviet aggression” § 

The Supreme Court has held valid and sufficient the findings of Congregg* 
and the findings of a jury’ to the same import as the foregoing declarations, 
In Galvan v. Press the Court quoted the above-quoted congressional finding and 
said: “Certainly, we cannot say that this classification by Congress is so baselegg 
as to be violative of due process and therefore beyond the power of Congress.” 
In American Communications Ass’n v. Douds® the Court, balancing the interest 
of the public against a partial abridgement of speech, upheld the statutory 
requirement that a person must swear he is not a member of the Communist 
Party before he can avail himself or his organization of the processes of the 
Labor Board.” 

There exists in some quarters a dogged insistence that the Communist move- 
ment be treated as any other political organization. It is as though one argued 
that, since opiates and aspirin both possess medicinal properties, they must be 
subjected to the same permissions and restrictions. The fact is that opiates 
are to be and are regulated because of their own peculiar characteristics. And 
so is the Communist movement and its affiliates. It would be inexcusably naive 
for any court to declare in the present state of the world that adherence to the 
Communist cause is a mere matter of politics or political opinion. We shall 
treat the Communist movement according to what the Congress, the President, 
and the Supreme Court have declared it to be. 


II 


The power of government in foreign affairs. Whatever may be the dispute— 
and it has been extended and intense—as to the division of this power as be- 
tween the President and the Congress, it seems settled beyond dispute that 
those two branches between them possess the totality of the power. In a long 
line of cases, beginning perhaps with Foster vy. Neilson“ and extending down 
to United States v. Curtiss-Wright Corp.,” United States v. Belmont,” Chicago 
& Southern Air Lines v. Waterman Corp.,“ and Ludecke v. Watkins,” the Supreme 
Court has laid down the rule that foreign affairs and decisions upon foreign 
policy are political matters entrusted by the Constitution to the political depart- 
ments of the Government, and that the judiciary has no partinthem. Mr. Justice 
Jackson, writing for the Court in the Chicago & Southern Air Lines case, stated 
the proposition in succinct, quotable terms. He wrote: 

“The President, both as Commander-in-Chief and as the Nation’s organ for 
foreign affairs, has available intelligence services whose reports are not 
and ought not to be published to the world. It would be intolerable that 
courts, without the relevant information, should review and perhaps nullify 
actions of the Executive taken on information properly held secret. Nor 
can courts sit in camera in order to be taken into executive confidences. But 
even if courts could require full disclosure, the very nature of executive de- 
cisions as to foreign policy is political, not judicial. Such decisions are 
wholly confided by our Constitution to the political departments of the gov- 
ernment, Executive and Legislative. They are delicate, complex, and in- 
volve large elements of prophecy. They are and should be undertaken only 


3103 Cong. Rec. 729 (daily ed. Jan. 21, 1957). 

#103 Cong. Rec. 389 (daily ed. Jan. 10, 1957). 

51d. at 390. 

¢ Galvan v. Press, 347 U. S. 522, 74S. Ct. 737, 98 L. Ed. 911 (1954). 

7 Dennis v. United States, 341 U. 8S. 494, 71 S. Ct. 857, 95 L. Ed. 1137 (1951). 

® Supra note 6, 347 U. S. at page 529, 74S. Ct. 737. 

* 339 U. S. 382, 70S. Ct. 674, 94 L. Ed. 925 (1950). 

2 And see the opinion of Mr. Justice Jackson in American Communications Ass’n Vv. 
Douds, id., 339 U. S. at page 424 et seq., 70 S. Ct. 674, with its accumulation of underlying 
data. 

112 Pet. 258, 27 U. S. 258, 7 L. Ed. 415 (1829). 

12 299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255 (1936). 

18301 U. S. 324, 57 S. Ct. 758, 81 L. Ed. 1134 (1937). Belmont is discussed at length 
and with approval in United States v. Pink, 315 U. 8S. 203, 62 S. Ct. 552, 86 L. Ed. 796 
(1942). 

14 333 U. S. 108, 68 S. Ct. 431, 92 L. Ed. 568 (1948). 

15 335 U. S. 160, 68 S. Ct. 1429, 92 L. Ed. 1881 (1948). 
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by those directly responsible to the people whose welfare they advance or 
imperil. They are decisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and which has long been held to belong 
in the domain of political power not subject to judicial intrusion or inquiry.” * 

The range of permissible judicial action in the case at bar is narrowed also 
by the fact that the Secretary is acting in the context of a national emergency. 
Only the President may declare an emergency; he has done so.” The existence 
of an emergency indisputably enhances both executive and legislative power.” 
The Secretary has acted pursuant to two acts of Congress,” which not only recog- 
nize the administrative function of the executive in this area but also delegate 
to the executive any rule-making power it may have lacked. Thus the Secretary’s 
acts are buttressed by the sovereign power to defend the nation. 

There are of course in any government formed upon a constitution residual 
areas within which the judicial branch may act in respect to a power even so un- 
fettered as is the executive power in foreign affairs. If the President were in 
gross defiance of constitutional limitations, or perhaps even of congressional pro- 
hibitions, the judiciary might act. The Supreme Court has also held”™ that, 
where the Secretary refused to issue a passport solely upon an erroneous finding 
of mixed law and fact (in that case citizenship), a decree precluding his denial 
on that ground could issue. 

It must be kept in mind that the power of the judiciary to inquire is vastly dif- 
ferent from its power toact. A court often has jurisdiction to determine whether 
it has jurisdiction. The books are full of cases in which the courts have ex- 
amined with meticulous care complaints alleging invalidity of executive action in 
foreign affairs. But seldom if ever have the courts found grounds to impose upon 
such executive action their own ideas of propriety or wisdom. So in the case at 
bar it is not suggested that the court could not entertain a complaint against the 
Secretary of State alleging the illegality of his action. The point is that having 
examined the allegations the court is without power to act save in a narrow and 
limited class of extraordinary circumstances. 

The inquiry in the case before us is whether the Secretary has so far violated 
constitutional prescriptions or specific congressional limitations as to cast his 
action outside the exceedingly broad boundaries within which he is free to act 
without judicial review.” 

III 


The nature of a passport. In Urtetiqui v. D’Arbel ™ the Supreme Court said in 
1835 : 


“It is a document, which, from its nature and object, is addressed to foreign 
powers ; purporting only to be a request, that the bearer of it may pass safely 
and freely; and is to be considered rather in the character of a political 
document, by which the bearer is recognized, in foreign countries, as an 
American citizen; and which, by usage and the law of nations, is received 
as evidence of the fact.” * 
But, whatever may have been its nature in the past, the pertinent characteristic 
of a passport in the present controversy is that it is a requisite for going abroad. 
And thus it has become a tool with which the Department of State can prevent 
the presence of any American citizen in a foreign country. 

A statute,™ alluded to by the Supreme Court in Johnson v. Eisentrager,™ 
provides that, whenever the President learns that a citizen of the United States 
has been deprived of his liberty by any foreign government, he must demand the 
reasons and, if it appears the imprisonment is wrongful, demand release and 
use such means not amounting to war as are necessary to effectuate the release. 
So, while a passport as such does not bestow rights of protection which a citizen 
does not otherwise have, it does, as a permit to travel abroad, allow him to put 


16 Supra, 333 U. S. at page 111, 68 S. Ct. 431. Extensive discussions of the doctrines 
underlying the powers of the President are in the opinions in Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U. S. 579, 72 S. Ct. 863, 96 L. Ed. 1153 (1952). 

17 Proc. No. 2914, supra note 2. 

1% Hirabayashi v. United States, 820 U. S. 81, 63 S. Ct. 1875, 87 L. Ed. 1774 (1943). 

1944 Stat. 887 (1926), 22 U. S. A. § 211a; 66 Stat. 190 (1952), 8 U. S. C. A. § 1185. 

® Perkins v. Elg, 307 U. S. 325. 349, 59 S. Ct. 884, 83 L. Ed. 1320 (1939). 

% See Carrington, Political Questions: The Judicial Check on the Executive, 42 Va. L. 
Rev. 175 (1956). 

29 Pet. 692, 84 U. S. 692, 699, 9 L. Ed. 276. 

*% See 3 Hackworth, Digest of International Law § 259 (1942). 

%15 Stat. 224 (1868), 8 U. S.C. § 903h [now 22 U. S.C. A. § 1732]. 

% 339 U. S. 763, 770, 70 S. Ct. 936, 94 L. Ed. 1255 (1950). 
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himself in a position where he may invoke the protective power of this govern. 
ment. So one of the questions here is whether the Secretary may prevent an 
‘American with Communist affiliations from being in a place where politica] 
indiscretion might involve the United States Government in international compli- 
cations. 

The right to travel. The present dispute over passport denials is less than g 
decade old, but its antecedents are to be found deep in the history of Anglo. 
American law. The English sovereign had for many centuries a recognized 
right to prevent foreign travel and to recall subjects from abroad.” Late in the 
Eleventh Century Anselm, Archbishop of Canterbury, was forbidden by William 
Rufus, son of William the Conqueror, to go to Rome to receive the pallium from 
Pope Urban II.” The Magna Carta, as signed by John Lackland at Runnymede 
in 1215, deprived the King of the right to prevent foreign travel. However 
John died shortly afterward, and William Marshall, regent of Henry III, repub- 
lished the Charter without the guarantees of freedom of travel.™ In the fol- 
lowing centuries the kings frequently exercised their prerogative, usually 
through the issuance of a writ Ne Excat Regnum.” Parliament also exercised 
the prerogative by passing statutes which forbade foreign travel to certain 
classes ® or which recognized the right of the King to limit travel.“ However 
the writ has gradually fallen into disuse. It is most unlikely that a writ Ne 
Exeat Regnum would issue in modern England, except in time of war.” This 
does not mean that an Englishman has an enforceable right to a passport. 

The Articles of Confederation “ and the Constitution of the United States* 
clearly recognized the right of citizens to travel among the various states. But 
whether the liberty mentioned in the Fifth Amendment included liberty to 
leave this country and circulate among foreign nations was not so clear. A 
three-judge federal District Court recognized in 1952 that a citizen has at least 
a limited right to international travel.” This court has since recognized that 
right.” However the existence of this limited right does not preclude the exist- 
ence in the sovereign of a right to limit travel. The Supreme Court has estab- 
lished the power of the Government to recall a person from abroad to appear in 
a lawsuit, an exercise of the same sort of control over movement available to the 
English sovereign through Ne Ereat Regnum. In Blackmer v. United States® 
the Court made the broad statement: 

“What in England was the prerogative of the sovereign in this respect, 
pertains under our constitutional system to the national authority which 
may be exercised by the Congress by virtue of the legislative power to 
prescribe the duties of the citizens of the United States.” 

While Blackmer refers to the power to limit foreign travel as being exercised 
by the Congress, the power is not solely congressional. In matters pertaining to 
war and emergency or to the foreign policy, the power may reside in the executive 
or in both branches jointly. Whatever the theoretical residence of such power, 
the power to limit travel has in fact been exercised through the cooperative efforts 
of Congress and the President. During the War of 1812 Congress forbad citizens 
to travel into enemy countries without passports.” During the Civil War pass- 
ports were required of all persons entering or leaving the country.” In 1861 
Secretary of State Seward ordered that “Until further notice, no person will be 
allowed to go abroad from a port of the United States without a passport either 
from this Department or countersigned by the Secretary of State”. This action 


*%1 Bl. Comm. * 265; 8 Co. Inst. * 178; 1 Holdsworth, History of English Law 230 
(6th ed. 1988) ; Taswell-Langmead, English Constitutional Law 128-130 (4th ed. 1890). 

272 Encyclopaedia Britannica, Anselm (1945); Beames, Ne Exeat Regno 1-2 (2d ed. 
1824). 

3 See plots, 5 es and Freedom of Travel: The Conflict of a Right and a Privilege, 
41 Geo. L. J. 63 (1 for a detailed account of the history of the Magna Carta and the 
status of ‘ike common law in this regard. 

2 3 Co. Inst. * 179. 

Id. at * 178-179. 

5 Richard II, c. 2, §§ 6, 7 (1381), 2 Stat. at L. 236 (Pick. 1762). 

% See Note, 41 Geo. L. J., supra note 28, at 70; Diplock, Passports and Protection in 
International Law, 32 Grotius Soc. 42, 44 (1947). 

83 Diplock, supra note 32, at 53. 

* Art. IV. 

* Art. 1V,§ 2. See Hess v. Pawloski, 274 U. S. 352, 47 S. Ct. 632, 71 L. Ed. 1091 (1927); 
Williams v. Fears, 179 U. S. 270, 21 S. Ct. 128, 45 L. Ed. 186 (1900). 

% Bauer v. Acheson, D.C. D. C. 106 F. Supp. 445. 

87 Shachtman vy. Dulles, 96 U. m, “2p 2 D. C. 287, 225 F. 24 938 (1955). 

% 284 U. S. 421, 437-4388, 52 's t. 252, 76 L. "Ed. 375 (19382). 

3 Stat. 199 (1815). 

© Dep't of State, The American Passport—History and Digest 50 (G. P. O. 1898). 
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was taken by the executive branch on its own initiative, without the sanction of 
Congress. 

In 1856 Congress had granted the Secretary of State sole authority to issue 
passports.” The Secretary was authorized to issue them “under such rules as 
the President shall designate and prescribe’. In 1918 Congress, leaving intact 
the broad discretion inherent in the words just quoted, gave the President power 
to make it unlawful to leave the country in time of war without a passport.* The 
President exercised this power by an appropriate proclamation.“ The period 
between the two World Wars saw Congress reaffirm in the executive the broad 
discretion declared in the 1856 act, the new language being “may grant”’.“ This 
was in a 1926 act which remains today the underpinning of congressionally-granted 
executive power in the field. That period also witnessed the codification in 
1938 of State Department passport regulations and their affirmation by executive 
order. 

The machinery which today enables the State Department to regulate travel 
through passport control began to take shape in June of 1941, when Congress “ 
amended the act of 1918“ to enable the President to make it a crime to leave 
the country without a passport, not only in time of war but also during the 
existence of the national emergency proclaimed by the President on May 27, 
1941. On November 14, 1941, President Roosevelt exercised the authority over 
entry and exit vested in him by the amendment.” President Truman declared 
the termination of that state of emergency on April 28, 1952.° But the termina- 
tion of the World War II emergency did not affect the Korean emergency, de- 
clared by President Truman on December 16, 1950." Consequently our nation 
has been in a continuing state of emergency since May of 1941. 

By act of June 27, 1952,” Congress declared : 

“Sec. 215. (a) When the United States is at war or during the existence 
of any national emergency proclaimed by the President, * * * and the Pres- 
ident shall find that the interests of the United States require that restric- 
tions and prohibitions in addition to those provided otherwise than by this 
section be imposed upon the departure of persons from and their entry into 
the United States, and shall make public proclamation thereof, * * * 


* * * * * 7 * 


“(b) * * * and while such proclamation is in force, it shall, except as 
otherwise provided by the President, and subject to such limitations and 
exceptions as the President may authorize and prescribe, be unlawful for 
any citizen of the United States to depart from or enter, or attempt to de- 
part from or enter, the United States unless he bears a valid passport.” 

This statute applies to any national emergency. It would appear that the 
Korean emergency, existing when the statute became law, made the section 
above quoted immediately operative. Any doubt on this score was removed 
by President Truman’s proclamation of January 17, 1953," specifically invoking 
the 1952 act. 

[1] Two conclusions emerge from this complex series of laws, proclamations 
and orders. First, it is forbidden to leave this country without a passport. This 
rule was specifically provided by the Congress in the 1952 act, by the President 
in Proclamation No. 3004,% and by the Secretary in Section 58.1 of his Regula- 
tions.” Second, it is within the power of the Secretary of State to refuse to 
issue a passport. This power is lodged in him by the act of 1926,” as imple 
mented in Section 124 of Executive Order No. 7856; is both claimed by the 
Secretary in Sections 53.1-53.9 of the Regulations and exercised by him there- 
under; and is reaffirmed by the President in Proclamation No. 3004. The restric- 


“11 Stat. 60. 

@ 40 Stat. 559, 22 U. S. C. A. §§ 223-226b. 

#40 Stat. 1829 (1918). 

“44 Stat. 887 (1926), 22 U.S.C. A. § 211a. 

# Bxec. Order No. 7856, 3 Fed. Reg. 681, 22 C. F. R. §§ 51.1-51.77 (1949). 

#55 Stat. 252, 22 U.S.C. A. § 223. 

“ Supra note 42. 

# Proc. No. 2487, 55 Stat. 1647, 50 U. S. C. A. Appendix, note preceding section 1. 
Proc. No. 2523, 55 Stat. 1696, U. S. Code Cong. Service 1941, p. 883. 

© Proc. No. 2974, 66 Stat. C31, 50 U. S. C. A. Appendix note preceding section 1. 
" Proc. No. 2914, supra note 2. 

66 Stat. 190, 8 U.S.C. A. § 1185. 

fe No. 3004, 67 Stat. C31, U. S. Code Cong. and Adm. News 1958, p. 915. 

% 22 C. F. R. § 53.1 (1949). 

% Supra note 44. 

Supra note 45. 
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tions of the 1952 act upon travel without a passport can be read intelligently only 
in the light of the Secretary’s long-recognized power to refuse a passport. 

Shortly after the passage of the 1952 act the Secretary issued additiona] 
regulations to govern the issuance of passports.” This was done pursuant to 
Executive Order No. 7856, supra, which specifically provided that the Secretary 
may make rules additional to the rules contained therein, so long as they are 
not inconsistent therewith. 

V 


[2] The regulations of the Department. The regulations which the Secretary 
promulgated ™® provide in substance that, in order that persons who support 
the world Communist movement may not through the use of United States 
passports further the purposes of that movement, no passport shall be issued 
to persons who are members of the Communist Party or to certain Others who 
are believed to engage in activities which will advance that movement; that a 
person whose application is tentatively denied under the foregoing will be notified 
in writing, including notice of the reasons as specifically as security considerations 
permit; that such person will be entitled to present his case informally to the 
Passport Division and to appear before a hearing officer with counsel; and that 
if the decision is adverse it shall be in writing with reasons and the applicant 
shall be entitled to appeal to the Board of Passport Appeals, where he will be 
accorded a hearing with counsel. The regulations provide: ® 

“Oath or affirmation by applicant as to membership in Communist Party. 
At any stage of the proceedings in the Passport Division or before the Board, 
if it is deemed necessary, the applicant may be required, as a part of his 
application, to subscribe, under oath or affirmation, to a statement with re- 
spect to present or past membership in the Communist Party. If applicant 
states that he is a Communist, refusal of a passport in his case will be with- 

out further proceedings.” 
The substantive part of the regulations” provides that no passport shall be 
issued to certain described classes of persons. Roughly paraphrased those 
classes are (1) members of the Communist Party, (2) persons who have recently 
terminated Party membership under certain circumstances, (3) persons who 
support the Communist movement under certain circumstances, and (4) persons 
as to whom there is reason to believe they are going abroad for the purpose 
knowingly of advancing the Communist movement. We do not know from 
the record presently before us whether the Secretary would finally refuse a 
passport to Dr. Briehl if the matter were to progress to final decision, and we 
do not know in what proscribed class the Secretary might find Dr. Briehl upon 
the evidence before him if that evidence caused a refusal of the passport. And 
so we intimate no opinion upon the merits of Dr. Briehl’s application; we have 
no opinion upon that subject. But, since we must determine the validity of the 
procedural provisions of the regulations, we face the validity of the underlying 
substantive provisions. We think those regulations™ are valid as regulations. 

The regulations in no way attempt to implement an unlimited discretion in the 
Secretary. They provide for peremptory denial of a passport under only one 
circumstance, admitted present membership in the Communist Party (See. 
51.142). Standards for denials upon other grounds are set up. That section 


i Sie Reg. 80138 (1952), 22 C. F. R. §§ 51.1385—-51.143 (Supp. 1952). 

22 C.F. R. § 51.142 (Supp. 1955). 

* Id. § 51.135, reading in full text as follows: 

“Limitations on issuance of passports to persons supporting Communist movement. In 
order to promote the national interest by assuring that persons who support the world 
Communist movement of which the Communist Party is an integral unit may not, through 
use of United States passports, further the purposes of that movement, no passport, except 
one limited for direct and immediate return to the United States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who have recently termi- 
nated such membership under such circumstances as to warrant the conclusion—not other- 
wise rebutted by the evidence—that they continue to act in furtherance of the interests 
and under the discipline of the Communist Party ; 

“(b) Persons, regardless of the formal state of their affiliation with the Communist 
Party, who engage in activities which support the Communist movement under such cir- 
cumstances as to warrant the conclusion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result of direction, domination, or control exer- 
cised over them by the Communist movement. 

“(c) Persons, regardless of the formal state of their affiliation with the Communist 
Party, as to whom there is reason to believe, on the balance of all the evidence, that they 
are going abroad to engage in activities which will advance the Communist movement for 
the Gerpoee, knowingly and wilfully of advancing that movement.” 
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of the regulations (51.135) obviously contemplates findings upon facts. It uses 
such terms as “under such circumstances as to warrant the conclusion”, “not 
otherwise rebutted by the evidence’’, and “on the balance of all the evidence”. 
Thus the regulations clearly require facts—revealed or unrevealed—and an 
evaluation of information. They do not provide for an unfettered discretion. 
Such provisions are the normal content of statutes or regulations which establish 
criteria for administrative action. Moreover, as we read the regulations, they 
refer to knowing associations with Communism.” 

As we have pointed out, the Communist movement is, in the view of this Gov- 
ernment, an aggressive conspiracy potentially dangerous to this country. Travel 
abroad by members of or adherents to the Communist movement is obviously an 
easy method of communication between such persons or organizations in this 
country and the prime sources of Communist policy and program in the Soviet 
Union and its satellites. Once a person with a passport is out of this country, 
this Government has no control over where he goes. His travel is controlled en- 
tirely by whatever countries he thereafter wishes to leave and to enter. The 
Department of State has authority to refuse to facilitate that communication. 

In the second place, unless all the major foreign and fiscal policies of this 
Government, under two administrations of opposing political parties; have been 
a gigantic fraud, it is the unequivocal duty of the Department of State to prevent 
international incidents which might arouse hostile activities on the part of the 
Soviet Union or its satellites. To that end the Secretary may refuse to permit an 
adherent of the Communist movement, clothed with American citizenship, from 
being present in places where he may readily create incidents or may assert 
statutory rights to activity on the part of this Governments in his behalf. The 
Secretary may preclude potential matches from the international tinderbox. 

As is recognized throughout this opinion, consistently with the other opinions 
of this court in this field,“ the restrictions imposed by these regulations and the 
underlying statutes upon the right to travel are impingements upon that phase 
of liberty and indirectly upon the exercise of First Amendment rights. And so 
the problem in the case is once more the familiar problem of balancing private 
right against public requirement.* Our conclusion is reached by such a balancing. 
In the international situation of the present, the reasonable requirements of 
national security and interest and the delicate characteristics of foreign relations 
outweigh the needs or desires of an individual to travel, when the Secretary 
finds the facts to be such as to preclude grant of a passport under the regulation. 

[8] We therefore conclude that persons properly found to come within Section 
51.135 of the Regulations are not illegally denied any constitutional right if they 
are refused passports. 

[4] It is suggested to us that, since the Internal Security Act of 1950” made 
certain provisions pertaining to passports to members of registered Communist 
organizations, it preempted the field and rendered null all other statutes and reg- 
ulations relating to Communists and passports. Such a conelusion would have 
to be an inference; we find no specific provision to that effect. We think the in- 
ference is not supportable. The 1950 act made it unlawful for a member of a 
registered Communist organization to apply for a passport or to use one, and 
made it unlawful for any officer or employee of the United States to issue a pass- 
port to such a member. It prescribed penalties up to $10,000 fine and five years’ 
imprisonment for violation.” So the 1950 act relating to passports is a criminal 
statute. It applies to only a portion of the people to whom the Secretary's regu- 
lations apply, as is easily seen by reference to Section 51.135. Moreover the 1952 
statute, making it a crime for any person to leave the country without a passport 
during an emergency, was passed after the 1950 act. The 1952 act continued in 
effect the system of travel control by passport denial employed since 1941. That 
fact compeis the conclusion that the criminal sanctions of the 1950 act are in 
addition to, not to the exclusion of, that control. Passport regulations under the 
later act are not prohibited by the former. We think the 1950 act did not preempt 
the field in respect to passports and adherents to the Communist movement. 








® Wieman v. Updegraff, 344 U. S. 183, 73 S. Ct. 215. 97 L. Ed. 216+{1952). 

*®H. Ae on v. Dulles, supra note 37; Boudin v. Dulles, infra : ee ee 
98 U. S. Anp. . 8138, 285 F. 2d 810 (1956). certiorari denied 352 U. 8. 895. Ss. 
131, +t. Hi on 86 (1958) : Dulles v. Nathan, 96 U. 8. App. D. C. 190, 225 F. 2d 29 Tabs): 

® See American Communications Ass'n v. Douds, supra. 

© Sec. 6, 64 Stat. 993. 50 U. S. . A. § 785. 

* Sec. 15, 64 Stat. 1002, 50 U. 8. C. A. § 794. 
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VI 


[5, 6] The requirement for an affidavit. In the case at bar Dr. Briehl wag aq. 


vised in writing that it had been alleged he was a Communist. He was requireg 
to admit or deny that allegation under oath before the proceeding on his appjj. 
cation went further. Dr. Briehl urges, as we have seen, that he is entitled to 
be confronted with witnesses and evidence sustaining the Secretary’s suggestions 
of Communist affiliations. He says he is entitled to that revelation without firg 
filing an affidavit in response to the suggestions. He says this is a requisite of 
due process. But our judicial process knows no such requirement. Our judicia) 
process is that a party must plead before he is entitled to trial. There is nothing 
new or novel about that. Dr. Briehl says he is entitled to know his opponent's 
‘evidence before he pleads. Under the rules of civil procedure, if a defendant 
party does not plead, a default Judgment is entered against him. We know of no 
reason why Dr. Briehl should not be required to admit or deny the Secretary's 
allegations before he gets an evidentiary hearing. 


It is said that if Dr. Briehl should admit being a member of the Communist 


Party his application would thereupon promptly be denied, and therefore, it jg 
said, no administrative remedy is really afforded him. But precisely the same 
thing happens to any party to a lawsuit. If he admits his opponent's allegations 
of fact he gets no evidentiary hearing; he gets an oral argument and perhaps q 
summary judgment against him. We know of no rule or doctrine that, if 
party to a controversy admits adversary allegations of fact, the proceeding is 
void if no evidentiary hearing is thereafter afforded him. It is elementary that 
a party must raise an issue of fact in order to get a hearing on the facts. 


In National Council of American-Soviet Friendship v. Brownell,” we held, cit 


ing several cases, that a party to an administrative proceding could not default 
and still continue to litgate. 


{7] Moreover Dr. Briehl is an applicant. There is nothing new or novel about 


requiring an applicant for a permit or a license to supply pertinent information 
under oath. Applicants for radio licenses and air route certificates must do 80, 
and applicants for marriage licenses, voting privileges, and business permits 
must also. And, failing to supply the required data, the applicant cannot exercise 
his right. We know of no reason why an application for a passport should not 
be treated by the usual rules pertaining to applications. If Communist Party 
affiliations are pertinent to the Secretary’s decision upon the possible conse 
quences or complications of an applicant’s presence in foreign countries or his | 
roving about foreign areas in present world conditions, we see no reason why 
Communist affiliations should not be part of the data required by the application, | 

Dr. Briehl complains that the evidence in respect to the allegations asserted in 
the Secretary’s advices to him may be in part confidential, and he argues that 
such possibility effectively nullifies the due process of the procedure. He seeks 
to bring the situation within the doctrine followed by the Ninth Circuit in Parker 
v. Lester,” that, if it be established in advance that a proffered administrative 
remedy will not afford due process, the remedy need not be pursued. It is true 
that a passport denial may be based upon confidential information. But due 
process of law is a term of variable content.” The necessity for secrecy in the 
conduct of foreign affairs has been asserted, seemingly without question, ever 
since President Washington refused to submit to the House of Representatives 
the documents relating to the Jay Treaty." The Supreme Court said in the Cur 
tiss-Wright case: ™ 


“The marked difference between foreign affairs and domestic affairs in 
this respect is recognized by both houses of Congress in the very form of 
their requisitions for information from the executive departments. In the 
case of every department except the Department of State, the resolution 
directs the official to furnish the information. In the case of the State 
Department, dealing with foreign affairs, the President is requested to fur. 
nish the information ‘if not incompatible with the public interest.’ A state 
ment that to furnish the information is not compatible with the public 
interest rarely, if ever, is questioned.” 


#1957, 100 U. 8S. Anp. D. C. 116, 243 F. 2d 222. 

© 1955, 227 F. 2d 708. 

7 Moyer v. Peabody, 212 U. S. 78. 84, 29 S. Ct. 235, 53 L. Ed. 410 (1909); Federal 
Communications Comm. vy. WIR, 337 U. S. 265, 275, 69 S. Ct. 1097, 98 L. Ed. 1853 (1949), 

1 See United States v. Curtiss-Wright Corp., supra, 299 U. S. at page,820, 57 §. Ct 
at page 21. 

7aTd., 299 U. S. at page 321, 57 S. Ct. at page 221. 
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And recognition of the necessity for secrecy in foreign affairs, coupled with a 
strong admonition to the judiciary against any attempts on its part to peer 
into or to unveil such confidential material, is contained in the Court’s opinion 
in the Chicago & Southern Air Lines case, from which we have quoted. That 
ease concerned the right of an American company to do business abroad. That 
was a right of the applicant if he could meet the appropriate specifications. But 
the Supreme Court specifically and emphatically pointed out that the President 
could deny the application for secret and confidential reasons. We know of no 
reason why an individual’s right to travel abroad is to be treated by different con- 
stitutional standards than is his right to do business abroad. And we know of 
no reason why treatment of alleged Communist affiliation is to be put upon a 
preferred basis aS compared with ordinary commercia! infirmities or adverse 
suggestions. 

Further justification for secrecy in a case of this type is supplied by the fact 
that the nation is in a state of national emergency, caused by the infiltration 
program of the Communist movement. During such an emergency cabinet of- 
ficers may be forced to act on the basis of information the publication of which is 
inconsistent with national security. When the Secretary of State avows that 
in the interest of national security he cannot spread certain information on an 
open record, and explains with as much particularity as possible the reasons why 
he cannot do so, courts must rely: upon his integrity and accept his statement. 

We held in Boudin y. Dulles™ that, where a passport has been denied by the 
Secretary on the authority of a specific regulation, he (the Secretary) must 
make findings in writing responsive to the requirements of that regulation, and 
in such a case mus* state whether the findings are based on evidence openly 
produced or on sec.et information and, if the latter, “should explain with such 
particularity as in his judgment the circumstances permit the nature of the 
reasons why such information may not be disclosed.” We adhere to that ruling. 
We are of the view that due process in passport proceedings does not prevent 
the use of confidential information when foreign affairs or the national security is 
involved. 

In summary on this point we are of opinion that, if a person falls within 
one of the classes described in the regulations, the Secretary may refuse him 
a passport; and it follows that, if it be alleged he is in one of those classes and 
he refuses to admit or deny the allegation, the passport may be refused. 

From the foregoing basic considerations some conclusions are easily reached. 
We summarize. In the deliberate judgment of this Government the Communist 
movement is today a conspiracy for world domination sufficiently threatening 
to the security of this nation to justify the expenditure of billions of dollars 
every year to thwart its ambitions. Limitations and prohibitions upon leaving 
one’s country and traveling abroad have been enforced in periods of stress since 
time immemorial. It would be idle, if not ridiculous, in view of the absorption 
of the whole world in the problem of the Communist program and of the extent 
of the attention and activity of our own Government in that respect, for any 
court to say the present is not a period of stress in international affairs. The 
present limitations upon travel effectuated by passport control are authorized 
by statute and by presidential proclamation. They are, as we said in Shachtman 
yv. Dulles,“ an impingement upon a natural right of a citizen to travel. But no 
right, even the right to life, is absolute, and so the inquiry must be whether the 
impingement is valid. Executive action in the field of foreign affairs has been 
clothed in secrecy since the foundation of the Republic, and the Supreme Court 
has invariably protected that secrecy and repeatedly warned the judiciary not 
to invade that realm of executive prerogative. The rule has been applied by 
the Court even where the matter involved was transportation over international 
routes. Requirements that one admit or deny an adversary’s allegations of fact 
before the right to an evidentiary bearing arises are elementary in judicial 
process; a fortiori in quasi-judicial process. And requirements that an ap- 
plicant for a permit submit prescribed pertinent data as a prerequisite to con- 
sideration of his applocation are usual and valid in administrative procedure. 

[10] Analyzed to its underlying elements the critical problem in the case 
before us is simply whether the Secretary of State may decline to issue a pass- 
port to a person who refuses to admit or deny that he is a member of the Commu- 
nist Party. We think he may. Or to state the problem in different terms, it 
is whether membership in or adherence to the Communist Party is a valid sub- 





398 U.S. App. D. C. 305, 235 F. 2d 532 (1956). 
% Supra note 37. 
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ject of inquiry prerequisite to the issuance of a passport under world conditions 
We think it is. , 

We are of opinion that the disputed regulations of the Secretary are valid 
and that Dr. Briehl did not qualify himself for a passport under them. The 
judgment of the District Court, granting the Secretary’s motion for summary 
judgment is 

Affirmed. 

WASHINGTON, Circuit Judge (concurring in the result). 

The record discloses a “tentative” refusal by the Passport Office to renew Dr 
Briehl’s passport, and an official determination by that Office not to render a fing) 
decision on the matter because of Dr. Briehl’s refusal at his hearing to furnish 
an affidavit, as provided for in Section 51.142 of the Passport Regulations, “with 
respect to present or past membership in the Communist Party.” Unlike the 
applicant in Robeson v. Dulles, 98 U. S. App. D. C. 313, 235 F. 2d 810, certiorari 
denied, 1956, 352 U. S. 895, 77 8. Ct. 131, 1 L. Ed. 2d 86, the appellant in this cage 
has pursued the administrative and judicial steps open to him to raise the ques. 
tion whether the Secretary of State may validly require such an affidavit ag 
condition precedent to the rendering of a final decision. That question must now 
be decided. 

The Secretary seeks to uphold his power to elicit information as to Communist 
Party membership as a procedure incident to the substantive power to restrict 
foreign travel through passport denial. Affidavit requirements of this sort are 
ordinarily valid if the information elicited is relevant to the exercise of a valid 
power. Cf. Garner V. Board of Public Works, 1951, 341 U. 8. 716, 71 S. Ct. 909, 
95 L. Ed. 1317.2. Implicit in the decisions of this court is the holding that the 
Secretary possesses a substantial measure of authority to restrict travel by pass- 
port denial.? While the precise extent of that authority is still in process of being 
defined, Congress has not been silent or inactive. In the 1941 travel contro} 
statute, 8 U. S. C. A. § 1185, Congress provided, in substance, that when the Presi. 
dent has proclaimed a national emergency, and when he has found that the in. 
terests of the United States require additional restrictions on the departure of 
persons from the United States, it shall be unlawful for a citizen to leave the 
country without a valid passport. As Judge Prettyman points out, this statute 


has become operative. I read it as having been intended to authorize the Secre. | 


tary to control, by passport denial, the travel of those whose journeying abroad 
is reasonably found to be contrary to the interests of the United States. 


In the Internal Security Act of 1950, Congress made the following legislative 


finding, whose validity today can hardly be subject to challenge: 

“Due to the nature and scope of the world Communist movement, with 
the existence of affiliated constituent elements working toward common 
objectives in various countries of the world, travel of Communist members, 
representatives, and agents from country to country facilitates communi- 
cation and is a prerequisite for the carrying on of activities to further the 
purpose of the Communist movement.” 50 U.S.C. A. § 781 (8). 

Congress implemented that finding by Section 6 of the Internal Security Act, 
50 U. 8S. C. A. § 785, a provision which the framers of the Act no doubt thought 
would come into effect at a much earlier date than in fact has proved possible. 
But the congressional finding remains as an admonition to the executive branch 
to use its authority in all lawful ways to control the “travel of Communist 
members, representatives, and agents’? so as not to facilitate communication 
or otherwise “further the purposes of the Communist movement.” Therefore, 
I have no doubt that the Secretary has the power—in some cases at least—to 
deny passports on grounds to which past or present membership in the Com- 
munist Party “may prove relevant.” Garner, supra, 341 U. S. at page 720, 71 
S. Ct. at page 912. 

It must be admitted, I think, that the affidavit requirement does infringe 
Dr. Briehl’s interest in maintaining privacy and upon interests protected by the 


1 When the Supreme Court in Garner determined that the state agency may properly 
elicit from city employees information “that may prove relevant to their fitness and 
suitability for the public service.” 341 U. S. at page 720, 71 S. Ct. at page 912, it 
apparently assumed the proposition that the state agency had power to bar from employ- 
ment those who are not fit or suitable for the public service. 

2See Shachtman v. Dulles, 1955, 96 U. S. App. D. C. 287, 225 F. 2d 938: Boudin ¥ 
Dulles, 1956, 98 U. S. App. D. C. 305, 235 F. 2d 532; Dayton v. Dulles, 1956, 99 U. § 
App. D. C. 47, 237 F. 2d 43; ef. Kraus v. Dulles, 1956, 98 U. S. App. D. C. 343, 235 F. 2d 
840. The highly restrictive position taken by Judge Bazelon in his learned dissent !s 
opposed to the spirit if not the letter of these decisions. 3ut it may be agreed that further 
congressional action in the passport field would be very desirable. 
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First Amendment.’ But if the interests of the public are also involved, the 
problem is “to determine which of these two conflicting interests demands the 

eater protection under the particular circumstances presented.” American 
Communications Ass’n v. Douds, supra, 339 U. S. at page 399, 70 S. Ct. at page 
64. The information as to Communist Party membership is asked for in con- 
nection with a passport application and might prove relevant to a valid denial 
of a passport. Under all the circumstances, it seems clear that the benefit to 
the public order, in having information of this sort available to the Secretary 
to enable him to exercise his lawful authority, substantially outbalances any 
abridgement of individual interests that may result. As Mr. Justice Murphy 
observed, concurring in West Virginia State Board of Education v. Barnette, 
1943, 319 U. S. 624, 645, 63 S. Ct. 1178, 1188, 87 L. Ed. 1628: “The right of 
freedom of thought and of religion as guaranteed by the Constitution against 
State action includes both the right ot speak freely and the right to refrain 
from speaking at all, except insofar as essential operations of government 
require it for the preservation of an orderly society,—as in the case of com- 
pulsion to give evidence in court.” (Emphasis supplied.) In the exercise of his 

wers over the granting or withholding of passports, the Secretary is similarly 
entitled to relevant information. 

For these reasons, I find no infirmity in the statutory and regulatory system 
which authorizes the Secretary to withhold a passport from any person who, 
by refusing to furnish the required affidavit, fails to complete his application.‘ 
Appellant has not suggested any reason or rule of law that would require a 
governmental agency to proceed to hear and determine on its merits the claim 
of a person seeking to exercise a right or privilege, when the claimant declines 
to file a complete application, as required by statute or by a regulation having— 
like the present one—the force of law.° Surely if a person desiring to vote 
declines to answer a question which may prove relevant to a valid ground of 
denial—such as his age, or where and when he last voted—an election boa:d 
may thereupon refuse to permit him to vote until the question is answered, and 
need not make, a considered determination that in fact he is ineligible. And 
even if the decision to deny a right could be said to require an exercise of 
discretion, I do not see why the decision-maker must act in spite of the fact 
that he has not received answers to relevant questions which were properly 
asked, and which may provide information necessary for a proper decision. 

It is important to bear in mind the distinction, which the Supreme Court 
pointed out in Konigsberg v. State Bar of California, 1957, 353 U. S. 252, 77 
S. Ct. 722, 1 L. Ed. 2d 810, between the two courses of governmental action that 
can follow a refusal to answer a particular question propounded by a govern- 
ment agency. In Konigsberg, an adverse inference was drawn from a refusal 
to answer, and governmental action—denial of bar membership—was based in 
part on this inference. The Court held the inference to be unreasonable, since 
the refusal appeared to be based on a good faith reliance on a constitutional 
privilege and therefore would not necessarily give rise to the adverse inference 
which the State had drawn. On the other hand, in the case at bar, no adverse 
inference was drawn from a refusal to answer. Here the government agency 
asserted its right to have certain information which was relevant to the exercise 
of valid authority, and declared in advance that it would not proceed until the 
information was forthcoming. This is precisely the sort of situation which the 
Court in Konigsberg contrasted with the inference-drawing approach that had 
been used there. As to this situation, the Court indicated that a serious First 
Amendment question would be raised, as has been recognized in this opinion, 
and that there would be a question of fairness if the applicant were not warned 


8See American Communications Ass’n v. Douds, 1950, 839 U. S. 382, 402, 70 S. Ct. 674; 
gee also United States v. Rumely, 1953, 345 U. S. 41, 56, 73 S. Ct. 543, 97 L. Ed. 770. 

$22 U. S. C. A. § 213 requires every pomnens applicant to furnish under oath an appli- 
cation containing “a true recital of each and every matter of fact which may be required 
by law or by any rules authorized by law.” See also 22 C. F. R. 51.14. Section 51.142 of 
the regulations authorizes the affidavit, and Section 51.74 specifies that the affidavit 
“shall be considered as, and become, a part of the application.” 

$5The thrust of appellant’s argument is that the issuance of a passport is being unlaw- 
fully conditioned upon the requirement of a “test oath.” But as the Supreme Court 
pointed out in Garner, supra, entirely different issues are raised by a requirement that 
certain conduct or affiliation be denied under oath, and by a requirement that information 
“with respect to’? a stated subject matter be given. 
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of the consequence of failure to answer. Here the regulations plainly indicate 
the result of a refusal to answer. 

At this stage we are concerned only with a request for identification of 
affiliation vel non, unaccompanied by any direct penalty stemming from gych 
identification. “No doubt issues like those now before us cannot be completely 
severed from the political and emotional context out of which they emerge. For 
that very reason adjudication touching such matters should not go one whit 
beyond the immediate issues requiring decision.” Ame-:ican Communications 
Ass’n v. Douds, supra, 339 U. 8. at page 416, 70 S. Ct. at page 693 (Frankfurter, 
J., concurring in part). The question whether past or present membership ig 
the Communist Party is in itself sufficient to support denial of a passport is not 
before us: there has not here been a denial based on such membership.‘ 

It is also unnecessary and inappropriate for us to decide such questions ag 
whether the Secretary’s regulations are in every particular valid, whether he jg 
justified in using confidential information, whether he must always hold a 
hearing, and the like. We need not in the present case attempt fully to define 
the scope of the Secretary’s power, or that of the courts. We should do no more 
than decide the question actually before us. 

BAZELON, Circuit Judge, with whom EDGERTON, Chief Judge, concurs 
(dissenting). 

The Secietary of State says his regulations, pursuant to which he denieg 
passports to persons who “support the Communist movement,” are a valid ex. 
ercise of discretion delegated to him by the resident. I think they are invalid 
because (1) the President did not undertake to delegate the discretion the Secre. 
tary claims and (2) the President himself did not have this discretion. 

For many years the Secretary of State has claimed an unlimited discretion to 
deny passports.* During the greater part of our history, when a passport wag 
merely a comfort to the traveller, but not a necessity,’ his claim went unchal- 
len‘ved. Since 1941, however, a passport has been a travel necessity,® and when 
the Secretary began denying or revoking passports on such grounds as “activities 
contrary to the best interests of the United States,” or Communist membership 
or support, applicants turned to the courts for relief.* 

Sauer v. Acheson, D. C. 1952, 106 F. Supp. 445, was the first reported case, 
There the Secretary based his authority on the President’s inherent foreign 
relations power, and on the provision of 22 U.S. C. A. § 21la that the Secretary 
“may grant * * * passports * * * under such rules as the President shall desig. 
nate and prescribe * * *.” The court held there was no authority to refuse or 
revoke a passport without notice and hearing. Less than two months later and 
presumably as a result of that decision, the Secretary promulgated the regula- 
tions now before us, declaring Communist supporters ineligible for passports and 


® See Garner, supra 341 U. S. at page 720, 71 S. Ct. at page 912: “The affidavit raises 
the issue whether the City of Los Angeles is constitutionally forbidden to require that its 
employees disclose their past or present membership in the Communist Party a ill. 
Not before us ‘8 the question whether the city may determine that an employee’s disclosure 
of such political affiliation justifies his discharge.” (Emphasis supplied.) 

1 See 8 Hackworth, Digest of International Law § 268 (1942). 

2Shachtman v. Dulles, 1955, 96 U. S. App. D. C. 287, 289-290, 225 F. 2d 988, 940~-94]1, 

8 Actually the first requirement of a passport for travel Was during World War I 
Act of May 22, 1918, 40 Stat. 559, 22 U. S. C. A. §§ 223-226b, Proclamation No. 1473, 
Aug. &, 1918, 40 Stat. 1829. These controls expired March 8, 1921. Pub. Res. No. 64, 
41 Stat. 1359. By Act of June 21, 1941, 55 Stat. 252, 22 U. S. C. A. § 223, Congress 
amended the 1918 Act to apply during a proclaimed emergency and, on Nocember 14, 1941, 
the President issued Proclamation No. 2523, 55 Stat. 1696. U. S. Code Conz. Service 1941, 
p. 8838, restoring travel controls which have remained in effect since then. The 1941 
statute was replaced by § 215 of the Immigration and Nationality Act of 1952, 66 Stat. 190, 
8 U.S. C. A. § 1185, and on January 17, 1953, the revised statutory anthority was invoked 
by Proclamation No. 3004, 67 Stat. C31, U. S. Code Cong. and Adm. News 1953, p. 915. 

In addition to being legally required as an exit permit, a passport has become a practical 
necessity because foreign countries have increasingly been requiring it as a condition to 
entry. See Shachtman y. Dulles, 96 U. S. App. D. C. at page 290, 225 F. 2d at page 941; 
Bauer v. Acheson, D. C., 1952, 106 F. Supp. 445, 451; Comment, 61 Yale L. J., infra note 
28, at pages 171-172 

* See, for example, Bauer v. Acheson, supra note 3; Dulles v. Nathan, 1955, 96 U. S. App. 
D. C. 190, 225 F. 2d 29; Shachtman v. Dulles, supra note 2: Boudin v. Dulles, 1956, 98 
U. S. App. D. C. 305, 235 F. 2d 532; Robeson vy. Dulles, 1956, 98 U. S. App. D. C. 318, 235 
F. 2d 810, certiorari dnied, 1956, 352 U. S. 895, 77 S. Ct. 131, 1 L. Ed. 2d 86; Dayton v. 
Dulles, 1956, 99 U. S. App. D. C. 47, 287 F. 2d 43. 
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establishing a notice and hearing procedure.’ Until then, the only substantive 
passport qualification ever imposed by any statute * or regulation was citizenship." 

As authority for his new regulations, the Secretary relied on 22 U. 8. C. A. 
§211a," the same statute he had relied on in Bauer. He continued this reliance 
in later cases. In the present case he says: “In the light of the broad language 
of this statute, there is no occasion here to determine whether the President’s 
plenary executive power over foreign affairs in itself furnishes sufficient authority 
to the Secretary to deny passports to American citizens in accordance with the 
reasonable standards prescribed by him.” * But he adds that “if some additional 
source of authority were needed, it is supplied by the travel control statutes which 
Congress has repeatedly enacted” ; * and “the language of the [travel control] 
statute makes it plain that during [a proclaimed emergency] this authorization 
pecomes incorporated, in effect, into § 211a itself.” 

But in Stewart v. Dulles, 100 U. S. App. D. C. , 248 F. 2d 602, briefed and 
argued after the present case and now awaiting decision, the Secretary conceded 
that § 211a ‘‘confers no substantive power,” and he “‘assume[d]” that he “had no 
authority to impose this kind of direct restraint upon travel.” It was for this 
very reason,” he said, “that Congress enacted what is now 8 U. 8. C. A. § 1185, 
authorizing the President, in times of war or national emergency, to use his 
inherent powers in the field of passport issuance as a means of directly control- 
ling the travel of citizens.” The argument now is that (1) 22 U. 8. C. A. § 21la 
and the inherent executive power, though ineffective to control travel, give the 
Secretary discretion as to passport issuance; and (2) under 8 U.S. C. A. § 1185, 
upon proclamation of an emergency by the President, any person to whom the 
Secretary, in his discretion, refuses a passport, may not leave the country. Thus, 
the Secretary claims that Congress has delegated to him, through the President, 
the power to establish categories of persons ineligible to leave the country. 





THE CLAIMED DELEGATION 


The authority conferred on the President by 22 U. S. C. A. § 211a was exercised 
through Executive Order No. 7856, on March 31, 1938." The Executive Order 
designated only one general category of passport eligibility, that created by 22 
U. 8. C. A. § 212, namely, persons who are citizens of the United States. 22 
C. F. R. § 51.2 (1949). Beyond that, the order confined itself to specifying the 
formal requirements of the passport application (e. g., the type and size of 
photographs to be attached), id., § 51.23q, and the evidence of citizenship to be 
furnished, and providing for amendment, renewal and extension of passports and 
specifying the fees to be collected. In addition, it authorized the Secretary of 
State, “in his discretion to refuse to issue a passport * * *” and “to make regu- 
lations * * * additional to the rules in this part and not inconsistent there- 
with.” Id., §§ 51.75,, 51.77. Pursuant to this latter authority, the Secretary, on 
the day of the President’s order, issued Departmental Order 749, promulgating 
the Department’s regulations, consisting merely of procedural implementation of 
the President’s rules.” 

The regulations in question in the present case, which the Secretary added four 
years later and after the Bauer decision, were the first attempt, by regulations 
issued under 22 U. 8S. C. A. § 211la, to affect anything more than procedure or 


517 Fed. Reg. 8013, Sept. 4, 1952, 22 C. F. R. §§ 51.135-51.143 (1957 Supp.). 

*Section 6 of the Internal Security Act of 1950, 64 Stat. 993, 50 U. S. C. A. § 785, which 
makes it a crime for a “member of [a Communist] organization” to apply for or use a 
passport, is inoperative until such an organization has registered or been finally ordered 
todo so. Neither of these events has occurred. Communist Party v. Subversive Activities 
Control Board, 1956, 351 U. S. 115, 76 S. Ct. 6638, 100 L. Ed. 1003, reversing, 1954, 96 
U. 8. App. D. C. 66, 223 F. 2d 531. 

*The Act of May 30, 1866, 14 Stat. 54, disqualified noncitizens. By Act of June 14, 
1902, 32 Stat. 386, the law was amended to disqualify persons not owing allegiance to the 


United States, ‘“‘whether citizens or not.’”” The amendment was designed to cover citizens 
of Puerto Rico, Hawaii, and the Philippines. 35 Cong. Rec. 5697-99, 6588-89, 57th Cong., 
Ist Sess. (1902) The statute is now codified as 22 U. S. C. A. § 212. For convenience, 


the class of eligibles will be referred to herein as “‘citizens.”’ 

§22C. F. R. p. 98 (1957 Supp.) ; 17 Fed. Reg. 8013. 

* See also the Secretary’s brief in Boudin vy. Dulles, supra note 4, at p. 16. 

1 Supra note 8. 

13 Fed. Reg. 799, 22 C. F. R. $§ 51.1-51.77 (1949). 

222 C. F. R. §§ 51.101-51.134 (1949) ; and see source note at p. 103. “A study of 
the executive order and the departmental order indicates that the chief element in the 
discretion exercised by the Secretary of State concerned the type of proof required to 
establish citizenship or allegiance.’’ Note, 41 Geo. L. J., infra note 28, at 76. 
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form.“ In view of the purely procedural nature of the President’s rules, hig ag 
companying grant to the Secretary of authority to make “additional * * * ang 
not inconsistent” regulations confers no power to create substantive disqualifics. 
tions. 

Nor did the President’s Proclamation No. 3004,“ making operative the travel 
control provision of 8 U. 8S. C. A. § 1185, give the Secretary this authority. Se. 
tion 1185 prohibits departure from the United States without a valid passport 
during a proclaimed emergency, “except as otherwise provided by the President 
and subject to such limitations and exceptions as the President may authorige 
and prescribe * * *.” When the proclamation was issued, regulations exigt. 
ing under an earlier proclamation were in force, providing generally that no 
person could enter or leave the country without a valid passport, except for 
travel to and from certain countries. 22 C. F. R. §§ 53.1-53.9 (1949). Procia. 
mation No. 3004 did not undertake to grant power to the Secretary to contro} 
travel by establishing additional categories of passport ineligibility. It merely 
declared that departure and entry would be subject to the already established 
travel control regulations, 22 O. F. R. §§ 53.1-53.9, referring to them specif. 
cally and incorporating them into the proclamation.” It added an authoriza- 
tion to the Secretary “to revoke, modify or amend such regulations as he may 
find the interests of the United States to require.” This authorization, like 
the authorization of Executive Order No. 7856 to issue “additional” passport 
regulations, must be read in its context. Thus read, it grants the Secretary 
discretion of the type already exercised in his existing travel control regulations, 
namely, to determine which parts of the world can be visited by Americans only 
if they have passports, but not to determine which Americans are to receive 
passports. 

Thus neither Executive Order No. 7856, which confers upon the Secretary 
authority received by the President under 22 U. S. C. A. § 211la, nor Proclama- 
tion No. 3004, which confers upon the Secretary authority the President holds 
under 8 U. S. C. A. § 1185, undertakes to delegate to the Secretary any power to 
create substantive passport disqualifications. 

Nor could the President delegate such power, for neither statute conferred it 
upon him. 

II. THE PRESIDENT’S STATUTORY POWER 


A. THE PASSPORT STATUTES DO NOT PURPORT TO CONFER THE POWER HERE CLAIMED 


Section 21la of 22 U. S. C. A. says nothing about categories of ineligibility, 
Indeed, the Secretary concedes that the purpose of the Act of August 18, 1856" 
from which § 21la derives, was to prohibit passport issuance by anyone other 
than the Secretary of State. Nothing in the legislative history of the 1856 statute 
suggests that the words “may grant and issue” confer power to set up substantive 
categories of ineligibility. From the little that history reveals, it appears that 
the purpose of Congress was merely to control the procedure of passport issuance.” 
Fairly read § 21la grants the Executive only such discretion as may be necessary 
for elaborating a procedure for issuing passports, e. g., as to the type and quantum 
of evidence of citizenship.” And so the statute was read by our Presidents in 
former times.” 

Nor did 8 U. 8. C. A. § 1185 authorize the President to create such substantive 
passport disqualifications as are contained in the regulations before us. Sub 
section (a) of § 1185 did not purport to give the President power to establish 
criteria for restricting anyone’s right to travel. It merely authorized him to 
invoke restrictions set forth in the statute if he found that “those provided other- 
wise than by this section” were inadequate to protect the public safety. More 


183 See Department of State, The American Passport, ch. IV (1898); Exec. Order No, 
654, June 13, 1907; Exec. Order No. 4359—A, Dec. 19, 1925: Exec. Order No. 4382—A, Feb. 
12, 1926; Exec. Order No. 4488, Aug. 3, 1926; Exec. Order No. 5860, June 22, 1932; Exee, 
Order No. 6650, March 23, 1934. 

14 Supra note 3. 

% The regulations involved in this case, which were also in existence when the proclama 
tion was issued, were not referred to directly or indirectly. 

1611 Stat. 60; reenacted in substantially the same form by the Act of July 3, 1926, 
ec. 772, § 1, 44 Stat. 887. The language of the original act was “‘shall be authorized to 
grant” rather than “may grant,” but the effect is the same. 

77 Comment, 23 U. Chi. L. Rev., infra note 28, at 272 n. 25; Doman, A. Comparative 
Analysis: Do Citizens Have the Right to Travel, 43 A. B. A. J. 307, 308 (1957). 

18 The original 1856 Act, 11 Stat. 60, combined the present § 21la with the present 
§ 212 which disqualifies non-citizens. 

1” Supra note 13. 
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over, When the Act was first adopted in 1918 and when it was reenacted in 1941.” 
there were no restrictions on citizens’ travel “provided otherwise than by this 
section.” What Congress had in mind, therefore, in § 1185 (a), was the problem 
of movement of aliens, not citizens. And Congress set forth, in subparagraphs 
(1) through (7 ) of subsection (a), a system of exit and entry permits to control 
movements of aliens. 

It is subsection (b) of § 1185 which is relevant to citizens. That subsection 
provided that, upon issuance of the President’s proclamation, “it shall, except 
as otherwise provided by the President, and subject to such limitations and 
exceptions as the President may authorize and prescribe, be unlawful for any 
citizen to depart from or enter, or attempt to depart from or enter, the United 
States unless he bears a valid passport.” Thus citizens were forbidden to travel 
without passports, but the President was authorized to establish conditions and 
exceptions to this prohibition. But the subsection did not authorize the President 
to decide which categories of citizens might receive passports. 

Though neither 22 U. 8. C. A. § 211a nor 8 U. 8. C. A. § 1185 explicitly confers 
the authority the Secretary claims, he urges us to read them through a wide lens 
and find in them a congressional intent to authorize his regulations. His con- 
tention comes to this, that Congress has by implication, though not expressly, 
authorized the Executive to decide which Americans shall be confined within our 
boundaries. In my opinion such an intention may not be read into the statutes 
because (1) it would conflict with other expressions of congressional policy and 
(2) it would raise grave constitutional doubts. 


THE SECRETARY'S READING OF THE STATUTES CONFLICTS WITH CONGRESSIONAL 
B. 
POLICY 


Almost a century ago, Congress declared that “the right of expatriation 
is a natural and inherent right of all people, indispensable to the enjoyment 
of the rights of life, liberty, and the pursuit of happiness,” and decreed that 
“any declaration, instruction, opinion, order, or decision of any officers of this 
government which denies, restricts, impairs, or questions the right of expatria- 
tion, is hereby declared inconsistent with the fundamental principles of this gov- 
ernment.” 15 Stat. 223-224 (1868), R. S. § 1999, 8 U. S. C. § 800 (1940)."_ Al- 
though designed to apply especially to the rights of immigrants to shed their 
foreign nationalities, that Act of Congress “is also broad enough to cover, and 
does cover, the corresponding natural and inherent right of American citi- 
zens to expatriate themselves.” Savorgnan v. United States, 1950, 338 U. S. 491, 
498 note 11, 70 S. Ct. 292, 296, 94 L. Ed. 287. The Supreme Court has held 
that the Citizenship Act of 1907 and the Nationality Act of 1940 “are to be read 
in the light of the declaration of policy favoring freedom of expatriation which 
stands unrepealed.” Id., 338 U. S. at pages 498-499, 70 S. Ct. at page 296. 
That same light, I think, illuminates 22 U. S. C. A. § 21la and 8 U. S.C. A. 
$1185. Since expatriation is today impossible without leaving the country,” 
the policy expressed by Congress in 1868 and never repealed precludes a reading 
of the passport and travel control statutes which would permit the Secretary 
of State to prevent citizens from leaving. 

The Secretary’s construction of the statutes would impinge also upon the 
Internal Security Act of 1950.% Congress there made it unlawful for a mem- 
ber of a Communist organization to apply for or use a passport, but only 
after such organization has registered under the Act or has been finally ordered 
to do so. Neither of those events has occurred.” Moreover, the prohibition 
was circumscribed by procedural safeguards not found in the Secretary’s ‘“Com- 
munist supporter” regulations involved here, and it was substantively limited 
to “members” of the proscribed organization, whereas the Secretary’s regulations 
apply “regardless of the formal state of [the applicant’s] affiliation with the 





Supra note 3. 

“This act, though no longer included in the United States Code, has not been repealed 
Pt seil in effect. Savorgnan v. United States, 1950, 338 U. S. 491, 498-499, 70 

See also op. cit. supra note 1, R: 163. 

= . 8. C. A. §§ 1481 and 1483; Savorgnan v. United States, 838 U. S. at page 503, 
70'S. Ct. at page 298. 

™ Supra note 6. 

® Ibid. 
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Communist party * * *."" These declarations of congressional 
make it unlikely that by other statutes Congress intended to authorize 
different policy.” “The legislative process is especially qualified and the ad. 
ministrative process is especially unfit for the determination of major policig 
that depend more upon emotional bent and political instincts than upon invegtj. 
gation, hearing and analysis.” Davis, Administrative Law 57 (1951). 

I would not construe the statutes as conferring upon the Secretary by impli. 
cation broad powers which they do not explicitly confer, United States v. Mip. 
ker, 1956, 350 U. S. 179, 190, 76 S. Ct. 281, 100 L. Ed. 185, especially when serious 
restraints on liberty are entailed. Ex parte Endo, 1944, 323 U. S. 283, 299-309, 
65 8S. Ct. 208, 89 L. Ed. 243. 





©. THE SECRETARY'S READING OF THE PASSPORT STATUTES I8 CONSTITUTIONALLY 
DOUBTFUL 


The broad construction the Secretary would have us place on the passport 
siatutes would raise grave constitutional doubts.” Statutes must be construed 
narrowly if to do so avoids a serious constitutional question. United States y, 
Rumely, 1953, 345 U. S. 41, 46, 73 S. Ct. 543, 97 L. Ed. 770; United States y, 
Witkovich, 353 U. 8. 194, 77 S. Ct. 779, I L. Ed. 2d 765. 

We recognized in Shachtman that the individual’s right to travel is a natural 
right protected by the Constitution.” Since denial of a passport now abridges 
that right, passport applicants are entitled to both the procedural” and substan. 
tive™ safeguards of the Fifth Amendment. The broad interpretation urged by 
the Secretary would require us to decide whether it is consistent with due pric. 
ess of law, and with First Amendment rights,” to deprive an individual of go 
large a part of his liberty under the standards and procedures the Secretary 
employs ; and whether, if Congress possesses such power, it may validly delegate 
to the Secretary or the President a ‘discretion * * * unconfined and vagrant 
* * © (not)jcanalized within banks that keep it from overflowing.” * 

The word “Communist” is not an incantation subverting at a stroke our Con- 
stitution and all our cherished liberties. If today the threat of Communism 
justifies confining within our boundaries any citizen who will not swear that he 


In the last session of Congress, legislation was introduced by Representative Walter, 
which would have amended the Administrative Procedure Act, 5 U. 8. C. A. § 1001 et seq, 
to provide for a passport review procedure and would have denied passports to persons under 
Communist discipline in much the fashion now employed by the State Department. The 
bill died in committee. H. R. 9991, 102 Cong. Rec, 4266, 84th Cong., 2d Sess., March 15, 
1956. 

#' See Note, 41 Geo. L. J., infra note 28, at page 89. 

* Comment, The Passport Puzzle, 23 U. Chi. L. Rev. 260 (1956); Note, Passports and 
Freedom of Travel: The Conflict of a Right and a Privilege, 41 Geo. L. J. 63, 88 (1952): 
*Note, “Passport Denied’: State Department Practice and Due Process, 3 Stan. L. Rey. 
812 (2961) ; arker, The Right to Go Abroad: To Have and to Hold a Passport, 40 Va. L. 
Rev. 853, 870 (1954) ; Passport Refusals for Political Reasons: Constitutional Issues and 
Judicial Review, 61 Yale L. J. 171 (1952). 

™96 U. S. App. D. C. at page 290, 225 F. 2d at page 941. See also Williams v. Fears, 
1900, 179 U. S. 270, 274, 21 S. Ct. 128, 130, 45 L. Ed. 186, referring to “freedom of egress 
from the state.”’ 

* Dayton v. Dulles, supra note 4; Boudin v. Dulles, supra note 4; Bauer v. Acheson, 
supra note 3; see also Dulles v. Nathan, supra note 4, remanding Nathan vy. Dulles, D.C. 
1955, 129 F. Supp. 951, for vacation of judgment and dismissal of complaint on ground of 
mootness. 

* Schachtman vy. Dulles, supra note 2; see Kraus v. Dulles, 1956, 98 U. S. App. D.C. 
843, 235 F. 2d 840. 

In saying in the Communist Party case “that the Government may validly decline” a 
— to a Communist, this court was referring to the passport in its aspect as & 

ocumentary assurance of “the prosestien and good offices of American diplomatic and 
consular officers abroad,” 1954, 96 U. S. App. D. C. 66, 90, 223 F. 2d 581, 555, and not as 
an exit permit indispensable to travel. As for the latter aspect of a passport, i. e., whether 
a restriction upon liberty to travel is constitutional, the court said “* * * we need not, 
and do not, enter upon consideration of that question * * *.” 96 U.S. App. D. C. at page 
91, 223 F. 2d at page 556. Later in Shachtman, the court did consider that question and 
concluded, as we have already seen, that there is a constitutionally protected right, supra 
note 29; but how much protection springs from the First Amendment has not been 
determined. 

Mr. Justice Cardozo dissenting in Panama Refining Co. v. Ryan, 1935, 293 U. 8. 388, 
440, 55 S. Ct. 241, 256, 79 L. Ed. 446. The Secretary argues that standardless delegation 
is not invalid in a field where the Executive possesses inherent power, citing United States 
v. Curtiss-Wright Export Corp., 1936, 299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255. As! 
shall show, however, the delegation problem cannot thus be avoided, for the authority here 
— is not encompassed within the President’s inherent power in the field of foreign 
relations. 
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is not a Communist,” tomorrow the same logic will justify control of movement 

from one state to another, for that is no less useful in communication than travel 

abroad. By no great extension of the court’s reasoning, an oath can be required 

as a condition to the enjoyment of every other right we have. Food, clothing, 

shelter, education, recreation—all help to sustain the individual, develop his 
wers, and make him a more dangerous antagonist. 

The due process problem is not avoided by reliance upon Galvan v. Press, 
1954, 347 U. S. 522, 74 S. Ct. 737, 98 L. Ed. 911; nor the First Amendment 
problem by reliance upon American Communications Ass’n v. Douds, 1950, 339 
U. S. 382, 70 S. Ct. 674, 94 L. Ed. 925. 

In holding in Galvan that Congress could constitutionally provide for de- 
portation of an alien who becomes a Communist after entry, the Supreme 
Court said: “The power of Congress over the admission of aliens and their 
right to remain is necessarily very broad, touching as it dees basic aspects 
of national sovereignty, more particularly our foreign relations and the national 
security.” The greater power which the Government possesses in respect of 
aliens ® may legitimatize treatment which could not lawfully be directed against 
citizens. Galvan provides no constitutional basis for banishing a citizen who 
becomes a Communist. 

So far as the First Amendment problem is concerned, whether we apply the 
“clear and present danger test,” ™ or some aspect of the “reasonable relation” 
test,” we are engaged in weighing the individual’s need to be free against the 
Government’s need to restrain him. Each case is bound to turn on the nature 
of the freedom involved, the public detriment it conflicts with and the type of 
restraint imposed. It is unlikely that a case arising in one context will deter- 
mine a case arising in another. Douds falls far short of determining our present 
problem. 

In Douds the Court upheld the constitutionality of § 9 (h) of the National 
Labor Relations Act, 29 U. 8. C. A. § 159 (h), withdrawing N. L. R. B. privileges 
from unions whose officers fail to submit non-Communist affidavits. The Court 
found that, since unions are clothed by Federal law with great powers for 
good or evil, “the public interest in the good faith exercise of that power 
is very great.” 339 U. S. at pages 401-402, 70 S. Ct. at page 686. It observed 
that (1) “Section 9 (h) touches only a relative handful of persons, leaving the 
great majority of persons of the identified affiliations and beliefs completely 
free from restraint,” id. 339 U. S. at page 404, 70 S. Ct. at page 687; (2) there 
is no constitutional right to occupy the position of a labor leader in the sense 
that “the loss of [the] particular position [would be] the loss of life or liberty,” 
id. 389 U. S. at page 409, 70 S. Ct. at page 689; (3) § 9 (h) imposes no direct 
restraint on freedom of belief or association, since its ‘“discouragements” oper- 
ate “only against the combination of [particular] affiliations or beliefs with 
occupancy of a position of great power over the economy of the country,” id. 
$39 U. S. at pages 403-404, 70 S. Ct. at page 686;" and (4) § 9 (h), if not com- 
plied with, makes it not impossible, but only more difficult for unions to remain 
effective, id. 339 U. S. at page 390, 70 S. Ct. 679.” 

Whether travel by Communists is a danger on a par with their occupancy of 
powerful union offices is at least questionable. Prevention of travel does not 
prevent communication. Conspirators could still use the mails, cables, tele- 
phones, radio and, not least, foreign embassies and consulates in the United 
States. The discomfiture of a few individuals who would have to send messages 


“The majority finds “nothing new or noval about requiring an applicant for a permit 
or a license to supply pertinent information under oath.” #048 F. 2d 574) But the 
analogy sought to be established founders upon the hard fact that the passport applicant 
does not seek a permit or a license—he seeks to implement a constitutionally protected 
right. The requirement of the affidavit is also sought to be defended by analogy to 
ordinary pleading rules, But this analogy also collapses. Pleadings may be in the 
alternative; they may be inconsistent or hypothetical; they are not under oath. A 
=" is not required to submit to a test oath as a qualification of his right to receive 
ustice. 

™347 U.S. at page 530, 74 S. Ct. at page 742. 

See discussion at note 90 infra and related text. 

"Thomas v. Collins, 1945, 323 U. S. 516, 532, 65 S. Ct. 315, 323, 89 L. Ed. 430. 

® Dennis v. United States, 1951, 341 U. S. 494, 510, 71 S. Ct. 857, 95 L. Ed. 1137, adopt- 
as Se eens of Chief Judge Hand below, United States v. Dennis, 2 Cir., 1950, 183 F. 

* See also the concurring opinion of Mr. Justice Jackson. 

“That some unions have remained powerful and effective without the privileges of 
the Labor Relations Act is common knowledge. 








342 PASSPORT REORGANIZATION ACT OF 1959 





rather than make speeches“ may not, in the constitutional balancing progey 


outweigh the citizen’s right to travel. On the other side of the scales, it appear = 
that (1) the passport statutes, unlike that in Douds, touch not a handful ¢ rob 
persons, but many thousands (in the Secretary’s view, as many thousands ag hp ve 
may choose to suspect) ; (2) unlike the statute in Douds, these involve a congt. ings. 
tutionally protected right to travel; (3) they not only impose what Doug statu 
called an indirect restraint on First Amendment rights by “discouragement” the § 


of freedom of belief and association, but also directly affect the right to trayg tions 
which may itself be a First Amendment right ;° and (4) these statutes make ther 
travel not difficult, but impossible. ing t 
If the design of the passport statutes, in depriving an individual of the right 
to travel, is to prevent him from making statements abroad critical of or ep. circu 
barrassing to our policies, or offensive to our political taste, they are the very Se 
type of legislation the First Amendment forbids. Thomas v. Collins, 1945, 823 not ¢ 
U. 8. 516, 65 8. Ct. 315; Near v. Minnesota, 1931, 283 U. S. 697, 51 S. Ct. 625, 75 effec 
L. Ed. 1357. If the statutes bar travel on account of “political affiliations and py o 
beliefs,” they are expressly condemned in Douds: “[such] circumstances [are] since 
ordinarily irrelevant to permissible subjects of government action.” 339 U, §, throt 
at page 391, 70 S. Ct. at page 680. It is most frequently argued, in justifice  gtat, 
tion of the power the Secretary claims, that travel of Communists may serve me 
to promote an international conspiracy. Whether, under the Douds“ reasoning iq 
that possibility justifies these regulations and puts to rest the constitution] pyll 
doubts that arise is open to serious question. denié 
Another alleged reason for abrogating the constitutional right to travel is that Tt 
the American abroad may not only talk, but may also act in ways that conflict from 
with our policies and interests and tend to cause international incidents. The yr, . 
Secretary of State embodies that reason in § 51.136 of his regulations,“ whichis 4% Tr 
not invoked in this case. 1153 
During a recent visit to the United States by a foreign chief of state at the 
invitation of the President, an American mayor declared that the guest was ! 
unwelcome in his city. That annourcement could hardly have been more prej- ' 
udicial to our foreign relations if the mayor had been abroad when he made : 
it. Yet no one has suggested that he could constitutionally have been prevented | 
from making his announcement. At home our citizens are as free to do law. ! 
ful acts as they are to speak their minds. The expectation that they may do | 
things abroad which violate no laws is, I think, an insufficient basis for abrogating Tt 
their right to leave the country. for ¢ 
If it is the fear of illegal conduct which purportedly justifies travel restric | 393 | 
tion, a factor which may tip the constitutional scale is “the availability of more cons 
moderate controls than those which the state has imposed.” Mr. Justice Frank appr 
furter, concurring in Dennis v. United States, 1951, 341 U. S. 494, 542, 71 S.Ct the 
857, 95 L. Ed. 1137, quoting Freund, On Understanding the Supreme Court. teed 
There are penal sanctions against the commission or the attempt or conspiracy pows 
to commit espionage, sabotage, treason, sedition and subversion.“ The Internal 
Security Act deals with conspiracies to do anything which would substantially wy 
contribute to the establishment of a foreign-directed totalitarian dictatorship“ ny 
For persons who become or remain members of the Communist Party with e] 
knowledge, of its violent objectives, we have the Communist Control Act of 1954¢ ‘8 t 
We have statutes dealing with persons who act as agents of a foreign govern _ tion 
ment,” or those whe have “correspondence” with a foreign government with Yale 


“ One of the individuals who has sought in vain for many years to gO abroad was recently in Sl 


popertes to have sent a “cordial message of greetings” to the Soviet Union which was pub In ot 
lished in the Communist Party newspaper Pravda, and broadcast by the Moscow radis, He ci 
N. Y. Times, Jan. 2, 1957, p. 16, col. 6, “Spies and traitors do not usually travel abroad “e 
Rather, they remain inconspicuously at home, as recent unfortunate cases have amply migh 
demonstrated.” Parker, op. cit. supra note 28 at 873. The 
“ a Freedom to Travel, The Atlantic Monthly, Oct. 1952, 66, 68. them 

: : cones 

“ See also Communist Party v. Subversive Activities Control Board, supra note 82. into 


4 “Limitations on issuance of passports to certain other persons. In order to promote stopr 
and safeguard the interests of the United States, = ort facilities, except for direct and os 
immediate return to the United States, will be refused to a person when it appears to the with 
satisfaction of the Secretary of State that the person’s activities abroad would: (a) violate of wi 
the laws of the United States; (b) be prejudicial to the orderly conduct of vores relations; enc} 
or (c) otherwise be prejudicial to the interests of the United States.” 22C. F. RB. § 61,194 lie’ 


(Supp. 1957). in, a 
#18 U. 8. C. §§ 371, 791-97, 2151-56, 2381-90. The ¢ 
“50 U. 8. C. A. § 783. deter 
« id. 843. siona 
#18 U. 8. C. § 951. stitu 
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intent to influence its measures in relation to disputes or controversies with our 
Government, or to defeat the measures of the United States.” Our law even 
rohibits leaving the country with intent to avoid prosecution or punishment for 
in listed offenses or to avoid giving testimony in certain criminal proceed- 
© In that they require proof of criminality and provide trial by jury, these 
statutes, despite their severe penalties, are more moderate controls than those 
the Secretary imposes. He claims that the peril involved in the possible machina- 
tions of such persons would justify a statute permitting him to deprive them of 
the right to travel even though he has no evidence which would justify prosecut- 
them under any of the penal statutes. I think it very doubtful that a statute 
could constitutionally grant the power to confine citizens to the country in such 
circumstances.” 

Section 1732 of 22 U. 8S. C. A. calls upon the President to “use such means, 
not amounting to acts of war, as he may think necessary and proper to obtain or 
effectuate the release” of an American citizen “unjustly deprived of his liberty 
by or under the authority of any foreign government.” The majority says that 
since “an American with Communist affiliations” who gets into trouble abroad 
through his “political indiscretion” may invoke this statute, the Secretary of 
State must have the power to prevent the citizen from going abroad. But the 
American who becomes embroiled with foreign authorities can only request the 
aid of his Government; he cannot compel it. United States ex rel, Keefe 1. 
Dulles, 1954, 94 U. S. App. D. C. 381, 384-385, 222 F. 2d 390, 393-394, certiorari 
denied, 1955, 348 U. S. 952, 75 S. Ct. 440, 99 L. Ed. 743. 

That the purported need to confine citizens to the country is claimed to spring 
from emergency conditions does not dispense with their constitutional rights.” 
Mr. Justice Jackson pointed out in his concurring opinion in Youngstown Sheet 
& Tube Corp. v. Sawyer, 1952, 343 U. S, 579, 649-650, 72 S. Ct. 863, 877, 96 L. Ed. 
1153: 

“The appeal, however, that we declare the existence of inherent powers e2 
necessitate to meet an emergency asks us to do what many think would be 
wise, although it is something the forefathers omitted. They knew what 
emergencies were, knew the pressures they engender for authoritative ac- 
tion, knew, too, how they afford a ready pretext for usurpation. We may 
also suspect that they suspected that emergency powers would tend to 
kindle emergencies.” ; 

The constitutional questions I have discussed are, in my view, not before us 
for decision. I mention them, as the Supreme Court said in Ex parte Endo, 1944, 
$28 U. S. 283, 299-300, 65 S. Ct. 208, 217, 89 L. Ed. 248, “* * * not to stir the 
constitutional issues which have been argued at the bar but to indicate the 
approach which [I] think should be made to an Act of Congress or an order of 
the Chief Executive that touches the sensitive area of right specifically guaran- 
teed by the Constitution. * * * We must assume, when asked to find implied 
powers in a grant of legislative or executive authority, that the law makers 





Td., $ 953. 

S1d., § 1073. 

®It has been observed that, since the common law attributes to personal liberty, accord- 
ing to Blackstone, ‘‘the power of locomotion, of changing situation, or moving one’s person 
to whatsoever place one’s own inclinations may direct,” “the distinction between restric- 
tion to a jail, to a city. to a state, or to a nation is merely one of degree.” Comment, 61 
Yale L. J. supra note 28, at 190; see also Doman, op. cit. supra note 17 at 310. 

Constitutional safeguards are “especially necessary where the occasion of detention is 
fear of future misconduct, rather than crimes committed.” Mr. Justice Jackson. dissenting 
in Shaughnessy v. U. S. ex rel. Mezei, 1953, 345 U. S. 206, 225, 73 S. Ct. 625. 97 L. Ed. 956. 
In other legal systems, as Mr. Justice Jackson points out, other considerations may govern. 
He cites the testimony of Hermann Géring at the Nuremburg trials: 

“e * * those who had committed some act of treason against the new state, or those who 
might be proved to have committed such an act, were naturally turned over to the courts. 
The others, however, of whom one might expect such acts, but who had not yet committed 
them, were taken into protective custody, and these were the people who were taken to 
concentration camps. * * * Likewise. if for political reasons * * someone was taken 
into protective custody, that is, purely for reasons of state, this could not he reviewed or 
stopped by any court.” Id. 345 U. S. at pages 225-226, n. 8. 73 S. Ct. at page #36. 

The Emergency Detention Act of 1950 (Title II of the Internal Security Act), to dea) 
with “fifth column” problems, authorizes the President, in time of invasion. declared state 
of war or insurrection in aid of a foreign enemy, to proclaim an “Internal Security Emer- 

mcy” and to apprehend and detain persons as to whom there is reasonable ground to 

lieve that they “probably will engage in, or probably will conspire with others to eneage 
in, acts of espionage or of sabotage.” 50 U. S. C. A. §§ 812, 813, 64 Stat. 1021 (1950). 
The original bill, S. 4130. 81st Cong., 2d Sess. (1950), had contained provisions authorizing 
detention during such “cold war” emergencies as an “imminent invasion” or a congres- 
sionally declared emergency, but these provisions were eliminated because of doubtful con- 
stitutionality. Note, The Internal Security Act of 1950, 51 Col. L. Rev. 606, 651 (1951). 











344 PASSPORT REORGANIZATION ACT OF 1959 


intended to place no greater restraint on the citizen than was clearly and unmis. 
takably indicated by the language they used.” 


IIl. 
THE PRESIDENT’s INHERENT POWER 


The Secretary of State has always treated it as a matter within his ow, 
discretion whether he would give a travelling citizen a document surrounding 
him with the aura of this Government’s protection and commending him to 
other governments. In Shachtman we noted the authorities “which have 
nized a great breadth of Executive authority and discretion” in this regarg® 
But, we pointed out: “Now it is unlawful for a citizen to travel to Europe ang 
impossible to enter European countries without a passport.” The question {s 
whether the Executive has power, by withholding a passport, to confine a citizep 
within the United States. The Constitution grants no such power. But the 
Secretary purports to find it in “the very delicate, plenary and exclusive power 
of the President as the sole organ of the federal government in the field of inter. 
national relations * * *.” United States v. Curtiss-Wright Export Corp., 1934 
299 U. S. 304, 320, 57 S. Ct. 216, 221. 

Numerous cases both before and after Curtiss-Wright support the proposition 
that the President has broad powers in the field of foreign relations. But there 
is a great gulf between the powers involved in those cases and the power the 
Secretary claims here. Those cases all relate in some direct fashion to the 
Executive’s traditional power to do things which depend upon negotiations with 
foreign sovereignties or which bear directly upon our relations with foreign 
governments. What the Court upheld in Curtiss-Wright was the President's 
“power to negotiate with foreign governments.”™ It sustained delegation to the 
President of the function of declaring an embargo of munitions sales, because the 
function was to be exercised “after consultation with the governments of other 
American Republics and with their cooperation, as well as that of such other gov. 
ernments as [the President] may deem necessary * * *.”™ The other cases have 
recognized that it is for the Executive, or the Executive with Congress, free from 
judicial interference, to deal with such matters as recognition of foreign gov. 
ernments,” assessment of treaty obligations,” resolution of disputed soy- 
ereignties,” acquisition of new lands,” exclusion ® or expulsion™ of aliens, im. 
position of emergency controls over alien property,” establishment of an interna. 
tional war crimes tribunal,” allocation of an international air route,” or creation 
of an international “Mixed Claims Commission.’ None of the “foreign affairs’ 
cases, it has been observed, “involved a situation where the Executive action was 


496 U. p. D. C. at page 289, 225 F. 2d at page 940. 

96 U. SA “gn c. at page 290, 225 F. 2d at page 941. 

Mr. suite ¢ Clark concurring in Youngstown Sheet & T'ube Co. v. Sawyer, 3438 U. 8S. a 
page 661 n. “72 8S. Ct. at page 883. See the authorities collected in Z & F Assets Realiss 
ion Corp. v. Saal, 1940, 72 App. D. C. 234, 114 F. 2d 464. 

87 48 Stat. 811 (1934). 

% United States v. Palmer, 1818, 3 Wheat. 610, 633-634, 4 L. Ed. 471; Jones v. United 
States, 1890, 137 U. 8. 202, 11 S. Ct. 80, 34 L. Ed. 691; Oetjen v. Central Leather Co., 1918, 
246 U.S. 297, 38 S. Ct. 309, 62 L. Ed. 726; United States v. Belmont, 1937, 301 U. 8. 324, 
830, 57 S. Ct. 758, 81 L. Ed. 1134 ; United States v. Pink, 1942, 315 U. S. 203, 229, 62 8. Ct 
552, 86 L. Ed. 796; Latvian State Cargo & Passenger S. 5. Co. v. McGrath, 88 U. 8. a 

D. ¢. 226, 188 F. 2d 1000, certiorari denied, ae 342 U. S. 816, 72 S. Ct. 30, 96 L. Ed. 617, 

D Wee v. Hylton, 1796, 3 Dall. 199, 260, 1 L. Ed. 568; Doe ex dem. Clark v. Braden, 
1853, 16 How. 635, 657, 14 L. Ed. 1090; Terlinden v. Ames, 1902, 184 U. S. 270, 22 8. Ct 
484, 46 L. Ed. 534 ; Ivancevic v. Artukovic. 9 Cir., 1954, 211 F. 2d 565, 573. 

© Foster v. Neilson, 1829, 2 Pet. 253, 307-309, 7 L. Ed. 415; Williams v. Suffolk Ins. Co, 
1839, 13 Pet. 415, 10 L. Ed. 226; In re Cooper, i892, 143 U. 8. 472, 12 S. Ct. 453, 36 L. Bd 
282 ; The Kodiak, D. C. Alaska 1892, 53 F. 126. 

a Wilson v. Shaw, 1907, 204 U. S. 24, 27 8. Ct. 233, 51 L. Ed. 851; Mr. Justice Frank 
paar. epeting in United States v. California, 1947, 332 U. S. 19, 45, 67 S. Ct. 1658, 91 
04 L Bn nit States ex rel. Knauff v. Shaughnessy, 1950, 338 U. S. 537, 542, 70 S. Ct. 309, 

Metas v. Landon, 1952, 342 U. 8. 524, 534, 72 S. Ct. 525, 96 L. me. 547 ; Harislades', 
Shaug nacre. 1952, 342 U. S. 580, 587-590, 72 S. Ct. 512, 96 L. Ed. 586 

United States v. Von oo 2 Cir., 1948, 136 F. 2d 968, 


oMe Justice Dou a, concurring in Koki Hirota v. skseee. 1949, 838 U. S. 197, 208, 
69 S. Ct. 1238, 93 L. 02. 
*® Chicago oe. Air Lines v. Waterman Steamship Corp., 1948, 333 U. S. 108, 6 
B. ct. 481, 92 L. Ed. 568. 
© 7 & F Assets Realization Corp. v. Hull, 1940, 72 2 App. D. C. 234, 114 F. 2d 464, 466, 
affirmed, 1941, 311 U. 8. 740, 61 8. Ct. 351, 85 L. Ed. 2 
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fically directed at restraining the freedom of a particular individual.” “ 
Chief Justice Marshall, describing those Executive powers which are beyond 
judicial eontrol and citing the foreign affairs power as an example said: “The 
subjects are political: they respect the nation, not individual rights, and being en- 
trusted to the executive, the decision of the executive is conclusive.” Marbury 
y. Madison, 1808, 1 Cranch 137, 166, 2 L. Ed. 60. A characteristic of:the political 
power which is to be exercised free of judicial interference is its “lack of satisfac- 
tory criteria for a judicial determination.” Coleman vy. Miller, 1939, 307 U. S. 
433, 454-455, 59 S. Ct. 972, 982, 83 L. Ed. 1385.” By this test I think it clear 
that the power the Secretary asserts here is not a political power.” 

The Secretary finds authority to abridge the right to travel in what Curtiss- 
Wright recognized as an inherent executive power to deal with “a situation 
entirely external to the United States, and falling within the category of foreign 
affairs * * *.” 299 U. S. at page 315, 57 S. Ct. at page 218. Extending to 
internal affairs the President’s inherent power over external affairs has dan- 
gerous implications.” Those implications have caused some authorities to shrink 
from the inherent power doctrine as from something “revolutionary and sub- 
yersive of our constitutional system”;™ or to anticipate from it a carry-over 
to our national government of all the royal prerogatives which ancient common 
law associated with the foreign affairs powers of the King of England; ™ or to 
fear that it “would, at a stroke, equip the Federal Government with every power 
possessed by any other sovereign State.” ” 





® Comment, 61 Yale L. J. at 187. The Chicago & Southern Air Lines case, supra note 66, 
ig not an exception. The Court there held that the President's selection of one applicant 
over another for an international air route was not to be interfered with, because “both as 
Commander-in-Chief and as the Nation’s organ for foreign affairs, [he] has available 
intelligence services whose reports are not and ought not to be published to the world.” 
$33 U. S. at page 111, 68 S. Ct. at page 436. ‘“‘The Court evidently was assuming that any 
secret information the President may have relied upon was in the nature of legislative 
facts and not adjudicative facts—that the information pertained to international relations 
and not to qualifications of the particular applicants. * * * Thus an applicant for a 
license is entitled to a trial type of hearing on issues of fact concerning his qualifications 
but not necessarily on issues of fact concerning need for the service or conditions in the 
territory to be served.”” Davis, The Requirement of a Trial-Type Hearing, 70 Harv. L. 
Rev. 193 at pages 264, 275 (1956). 

® That the executive power with respect to passports is not of this conclusive character 
was settled in Perkins v. Elg, 1939, 307 U. S. 325, 349-350, 59 S. Ct. 884, 83 L. Ed. 1320. 

See also the Chicago & Southern Air Lines case, supra note 66, 333 U. S. at page 111, 
68 S. Ct. 431. 

“The validity of restrictions on the freedom of movement of particular individuals, 
both substantively and procedurally, is precisely the sort of matter that is the peculiar 
domain of the courts.”” Comment, 61 Yale L. J. at page 187. The Secretary’s position that 
“the issuance and denial of passports is within the field of conducting foreign policy” has 
been described by one commentator as “‘[a] strange, and to this writer’s knowledge, unique 
position among the countries with democratic and constitutional background.’ Doman, 
op. cit. supra note 17, at page 309. 

7 Madison wrote to Jefferson in 1798: 

“The management of foreign relations appears to be the most susceptible of abuse of 
all the trusts committed to a Government, because they can be concealed or disclosed, or 
disclosed in such parts and at such times as will best suit particular views; and because 
the body of the people are less capable of judging and are more under the influence of 

rejudices, on that branch of their affairs, than of any other. Perhaps it is a universal 
Truth that the loss of liberty at home is to be charged to provisions against danger, real 
or pretended, from abroad.’’ Padover, The Complete Madison (1953) 257-58. 

Mr. Justice Jackson, concurring in Youngstown Sheet & Tube Co. v. Sawyer, 343 U. 8S. 
at page 642, 72 S. Ct. at page 873, declared: 

“* * * no doctrine that the Court could promulgate would seem to me more sinister 
and alarming than that a President whose conduct of foreign affairs is so largely uncon- 
trolled, and often even is unknown, can vastly enlarge his mastery over the internal affairs 
of _ country by his own commitment of the Nation’s armed forces to some foreign 
venture.” 

286 ion In re the United States v. The Curtiss-Wright Corporation, 22 Texas L. Rev. 
( 

% Goebel, Constitutional History and Constitutional Law, 38 Col. L. Rev. 555, 571-72 
(1938). In token that his fears are not fanciful, Professor Goebel cites Den. ex dem. 
Murray v. Hoboken Land & Improvement Co., 1855, 18 How. 272, 276—277, 15 L. Ed. 372, 
where Mr. Justice Curtis, in upholding the right of the Solicitor of the Treasury Department 
to proceed by distraint, without.judicial process, against the property of a defalcating 
customs collector, reasoned that the taking was not without due process of law because at 
common law the Exchequer could use the writ of ertendi facias to seize the “goods of the 
King’s debtor * * * without requiring any previous inquisition * * *.” 

%1 Willoughby, The Constitution of the United States 92 (2d ed. 1929); see also 
Leviton, The Foreign Relations Power: An Analysis of Mr. Justice Sutherland’s Theory, 
55 Yale L. J. 467, 493 (1946). See the concurring opinion of Mr. Justice Jackson in 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. at page 641, 72 S. Ct. at page 873, 
replying to the Government’s argument that the vesting of “The Executive Power” in the 
President is a grant of all possible executive power: “The example of such unlimited 
executive power that must have most impressed the forefathers was the prerogative 
exercised by George III, and the description of its evils in the Declaration of Independence 
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In our complex world there are very few purely internal affairs. Foreign 
problems cast their shadows on the domestic scene and internal events influence 
foreign policy. The Department of State has declared that ‘There is no longer 
any real distinction between ‘domestic’ and ‘foreign’ affairs.” If that ig go 
the inherent power doctrine would produce an extension of the executive power 
beyond any limits heretofore conceived ; and the President, through his Secretary 
of State could preempt the internal security functions of Congress. 

But the Supreme Court has confined the inherent foreign affairs power within 
accountable limits.” I am convinced from my review of the authorities and my 
study of history that the power here claimed by the Secretary is beyond thoge 
limits. Curtiss-Wright declares that an extra-constitutional foreign relationg 
power passed to the President from the British Crown. Tosay that all the powers 
of the Crown devolved upon the President would, of course, be inconsistent with 
the basic principle that every branch of the national government has only g 
limited power, and Curtiss-Wright does not even suggest such a thing.” 

The British Crown had a prerogative to confine subjects to the realm by writs 
ne eweat regno.” But it was not one of the prerogatives which devolved upon 
our President. It had its roots in the Crown’s earliest constitutional contro. 
versies with the clergy © and the barons.” By the year 1382, restraints against 
clerics and notables were relaxed, but a prohibition was placed upon unlicensed 
departure from the realm by the common subjects of the King. 5 Rich. II, ¢, 2, 
§§ 6,7. In 1607 that prohibition was repealed, 4 James I, c. 1, so that ostensibly 
freedom of travel was restored, except to persons covered by special statutes" 
It is undeniable, however, that the Crown continued to exercise its prerogative 
to confine subjects to the realm, at least until about one hundred years before 
our Revolution.” 

The manner in which British kings employed ne ereat was in some ways 
strikingly similar to our State Department’s present policies and practices. The 
writ first used ‘“‘to hinder the clergy from going to Rome * * *, was afterward 
extended to laymen machinating and concerting measures against the 
state * * *.”’™ At one time the class confined to the realm included “‘all archers 
and artificers, lest they should instruct foreigners to rival us in their several 
trades and manufactures.” “ Bacon says the writs were issuable “in respect 
of attempts prejudicial to the King and State: (in which case the Lord Chan- 


leads me to doubt that they were creating their new Executive in his image.’’ One of the 
evils denounced in the Declaration may have been the King’s attempt to prevent emigration 
to the colonies. Note, 41 Geo. L. J., supra note 28, at 70. Even in the earliest colonial 
period, Charles I, in the exercise of the royal prerogative to confine the subject to the 
realm, issued a proclamation against taking passage to America, because some who were 
going were “ ‘idle and refractory persons’ who wished to live out of reach of authority.” 
10 Holdsworth, History of English Law 390 (1938). 

7% Our Foreign Policy, Department of State Publication 3972, General Foreign Policy 
Series 26, Sept. 1950, p. 4. 

77 Supra notes 58-67. In Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. at page 
587, 72 S. Ct. at page 867, the Court said, dealing with the analogous question of the extent 
of the President’s military power: ‘‘Even though ‘theater of war’ be an expanding concept, 
we cannot with faithfulness to our constitutional system hold that the Commander in 
Chief of the Armed Forces has the ultimate power as such to take possession of private 
property in order to keep labor disputes from stopping production. his is a job for the 
Nation’s lawmakers, not for its military authorities.” See also text at notes 95—97, infra. 

7% A specific royal prerogative, in its devolution upon our national government, may be 
divided between the executive and legislative branches. See, e. g., 1863, 10 Ops. Att’y 
Gen. 452. 

7 See Note, 41 Geo. L. J. at 64-70. 

6 From the struggles of Henry II with Thomas 4 Becket emerged, in 1164, the fourth 
article of the Constitutions of Clarendon prohibiting ecclesiastics from leaving the realm 
without the king’s permission. 

1 John’s struggle with the barons culminated, in 1215, in Magna Carta which provided 


. 42: 

“It shall be lawful in future for anyone (excepting always those imprisoned or outlawed 
in accordance with the law of the kigndom, and natives of any country at war with us, 
and merchants, who shall be treated as [otherwise] provided) to leave our kingdom and to 
return, safe and secure by land and water, except for a short period in time of war, on 
grounds of public policy—reserving always the allegiance due to us.” 

This provision did not survive John. It was omitted from the confirmation of the Charter 

in 1217 and the definitive proclamation by Henry III in 1225 which is the Charter’s present 

statutory form. Supra note 79 at 67-68; Goebel, op. cit. supra note 74, at 573-74 n. 51. 

70. Largely affecting children sought to be sent abroad for Catholic education. Supra note 
9, at 69. 

"see op. cit. supra note 74, at 573-74 n. 51; 10 Holdsworth, op. cit. supra note 7, 
at 391-92. 

1 Blackstone, Commentaries (Wendell’s ed. 1854) 266 n. 22. 

% Id. at 265-66. 
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cellor will grant them upon prayer of any of the principal Secretaries, without 
cause, or upon such information as his Lordship shall think of weight)’ * * *.” 

The power to confine subjects to the realm, though it had fallen into disuse,” 
was still part of the king’s prerogative when we became an independent nation. 
The draftsmen of our Constitution were familiar with it through Blackstone, 
“that handbook of the American revolutionary.” * 

Blackstone divided the prerogatives of the Crown into two general categories: 
those relating to “intercourse with foreign nations”; and those relating to 
“domestic government and civil polity.” 1 Commentaries (Wendell’s ed. 1854) 
952, It is the first branch of the royal prerogative to which Curtiss-Wright re- 
fers and upon which the Secretary here relies. 

“With regard to foreign concerns,” says Blackstone, “the king is the dele- 
gate or representative of his people. * * * In the king, therefore, as in a cen- 
ter, all the rays of his people are united * * *.”" The king’s foreign affairs 
prerogative included the following components: (1) “the sole power of sending 
embassadors to foreign states, and receiving embassadors at home,” id. at 
952-56; (2) making “treaties, leagues and alliances with foreign states and 
princes,” id, at 256; (3) “making war and peace,” id, at 256-57; (4) issuing 
“letters of marque and reprisal,” id. at 257-59; and (5) granting “safe con- 
ducts” or “passports” to aliens coming to the realm, id. at 259-60.” 

The foreign affairs prerogative did not include the power to confine subjects to 
the realm. This was part of the domestic prerogative having to do with military 
affairs. Id.at265. Blackstone says, id. at 262: 

“The king is considered * * * as the generalissimo, or the first in the 
military command, within the kingdom. The great end of society is to 
protect the weakness of individuals by the united strength of the community ; 
and the principal use of government is to direct that united strength in the 
best and most effectual manner, tO answer the end proposed. Monarchial 
government is allowed to be the fittest of any for this purpose; it follows, 
therefore, from the very end of its institution, that in a monarchy the mili- 
tary power must be trusted in the hands of the prince.” 

And, “because that every man ought of right to defend the king and his realm, 
therefore the king,rat his pleasure, may command him by his writ that he go not 
beyond the seas, or out of the realm, without license * * *.” Id. at 265. 





% Ordinances, No. 89, quoted in Beames, Ne Exeat Regno (1st Amer. ed., 1821) 17. In 
form, the writ commanded the subject “‘that he go not beyond the seas or out of the realm 
without a license’? upon the stated ground that “we are given to understand that you 
design to go privately into foreign parts and intend to prosecute there many things 
rejudicial to us * * *.” Provision was made whereby the subject could apply to 

hancery for a license. Parker, op. cit. supra note 28, at 867. 

* The writ ne ereat has continued to be employed only as a private equitable remedy 
to prevent flights of creditors. Supra note 85; Parker, op. cit. supra note 28 at 867-68. 
In its aspect as a private equitable remedy, it was imported into our law. 1 Stat. 334 
(1798) ; Judicial Code § 261, 46 Stat. 1162 (1911), 28 U. S. C. § 376 (1940); now 
covered by Rule 64, Fed. R. Civ. P., 28 U. S. C., see Notes of Advisory Committee. The 
royal prerogative still exists in England, but whether it may be exercised in time of peace 
is doubtful: Note, 41 Geo. L. J. at 70. 

% Rutland, The Birth of the Bill of Rights 11 (1955). “Blackstone’s Commentaries are 
accepted as the most satisfactory exposition of the common law of England. At the time 
of the Federal Constitution it had been published aleut twenty years, and it has been 
said that more copies of the work had been sold in this country than in England, so that 
undoubtedly the framers of the Constitution were familiar with it.” Schick v. United 
States, 1904, 195 U. S. 65, 69, 24 S. Ct. 826, 827, 49 L. Ed. 99. Professor Crosskey refers 
to the Commentaries as “that great ‘best-seller’ of the -ighteenth century” and points out 
that some of the members of the Constitutional Convention were on the subscription list of 
the original American edition in 1772. Politics and the Constitution, Vol. 1, p. 411, and 
Vol. 2. p. 1326, n. 3 (1953). 

® Cf, John Marshall, in an address to the House of Representatives in 1800: ‘“The Presi- 
dent is the sole organ of the nation in its external relations, and its sole representatives 
with foreign nations.” 10 Annals of Congress, 6th Cong., 1st Sess., col. 613 (1800). 

©The “passports” referred to in this part of the prerogative are merely “safe conducts” 
which were issued to visiting strangers ‘‘under the king’s sign-manual,” rather than by 
one of “his embassadors abroad.”’ Id. at 259. This part of the foreign affairs prerogative 
has been carried over to our Government. See United States ex rel. Knauff v. Shaughnessy, 
1950, 338 U. S. 537, 542, 70 S. Ct. 309, 312, 94 L. Ed. 317: ‘“‘The exclusion of aliens is a 
fundamental act of sovereignty * * * [which] stems not alone from legislative power but 
is inherent in the executive power to control the foreign affairs of the nation.” See also 
Carlson v. Landon, 1952, 342 U. S. 524, 534, 72 S. Ct. 525, 96 L. Ed. 547; Harisiades v. 
Shaughnessy, 1952, 342 U. S. 580, 587-589, 72 S. Ct. 512, 96 L. Ed. 586; and Galvan v. 
Press, 1954, 347 U. S. 522, 530, 74 S. Ct. 737, 98 L. Ed. 911. The majority’s reliance upon 
Galvan to support a power to control the movements of citizens is thus misplaced. See text 
at note 36 supra. 

So far as the rest of the royal | ghee otc over foreign affairs is concerned, the power 
to make war and to issue letters of marque and reprisal were confined by our Constitution 
to the legislative branch, and the sending of ambassadors to and making of treaties with 
other nations were given to the President, but with a role preserved for the Senate. 


46396 O-— 59 








348 PASSPORT REORGANIZATION ACT OF 1959 


Since the king’s ne eweat power was part of his domestic military prerogative; 
rather than his foreign affairs prerogative, Curtiss-Wright lends no support to 
a theory that the power devolved upon our President. 

It is plain that our Constitution, with respect to things military, conveyed to 
Congress most of the powers which were the king’s prerogative,” leaving the 
President only the command function. The President’s military power, said 
Hamilton, “would amount to nothing more than the supreme command and di, 
rection of the military and naval forces, a first General and admiral of the Con- 
federacy ; while that of the British king extends to the declaring of war and to 
the raising and regulating of fleets and armies; all of which, by the Constitution 
under consideration, would appertain to the legislature.”’ The Federalist, No. 69 
(Ford ed. 1898), p. 460.” Since the American citizen does not owe the Presi. 
dent such a duty of defense as the British subject owes his monarch, there is no 
basis for implying a grant to the President of the ne eveat power which might 
be necessary to enforce such a duty. We owe our duties to the nation, not to 
its chief executive.” 

The notion that the President possesses inherent military power to deal with 
internal affairs involving private rights was disposed of in Youngstown Sheet 
& Tube Co. v. Sawyer, 1952, 343 U. 8. 579, 72 S. Ct. 863. The Court ruled that 
it could not “with faithfulness to our constitutional system hold that the Com- 
mander in Chief of the Armed Forces has the ultimate power as such to take 
possession of private property in order to keep labor disputes from stopping 
production.” Id. 343 U. S. at page 587, 72 S. Ct. at page 867. Mr. Justice 
Douglas concurring, declared that “our history and tradition rebel at the thought 
that the grant of military power carriers with it authority over civilian affairs.” 
Id. 343 U. S. at page 632, 72 S. Ct. at page 888, Mr. Justice Jackson added: 
“That military powers of the Commander in Chief were not to supersede repre- 
sentative government of internal affairs seems obvious from the Constitution and 
from elementary American history. * * * [The President’s] command power is 
not such an absolute as might be implied from that office in a militaristic system 
but is subject to limitations consistent with a constitutional Republic whose law 
and policy-making branch is a representative Congress.” Id. 343 at pages 644, 
645-666, 72 S. Ct. at pages 874, 875-885." 

At the time of Youngstown our Armed Forces were engaged in active combat 
in Korea. The record before the Court contained a number of affidavits by high 
Government officials, typical of which was that of the Secretary of Defense, 
which stated: 

“* * © any curtailment in the production of steel even for a short period 
of time will have serious effects on the programs of the Department of 
Defense which are essential to national security. A work stoppage in the 
steel industry will result immediately in serious curtailment of production 
of essential weapons and munitions of all kinds; if permitted to continue it 
would weaken the defense effort in all critical areas and would imperil the 
safety of our fighting men and that of the nation.” 

Chief Justice Vinson, dissenting, thought “the uncontroverted affidavits in this 
record amply support the [President's] finding that ‘a work stoppage would im- 


" EK. g., “to raise and suppose Armies,” “to provide and maintain a Navy,” “to make Rules 
for the Government and Regulation of the land and naval Forces,” the various militia 
—— and the authority to legislate with respect to places “for the Erection of Forts, 

agazines, Arsenals, Dock-Yards and other needful Buildings.” Constitution, Art. I. §& 

* Professor Crosskey points out that St. George Tucker, a Jeffersonian, in his 1803 edition 
of Blackstone, noted that “the student c[ould] not fail to have remarked how many of the 
most smpeesent prerogatives of the British Crown [had been] transferred from the erecu- 
tive authority, in the United States, to the supreme national council in Congress.” 5 
cit. supra note 88 at 415. Crosskey concludes as to the military prerogative: ‘So, in this 
whole field in which the powers of the King were so very great—the field of authority from 
which, if from any, the Convention may have feared a future American monarchy might 
conceivably arise—the ‘supremacy’ of Congress was most carefully and amply provided: 
apart from the bare ‘command’ in actual action and administration, all the foregoing 
authorities of the English King, as ‘generalissimo,’ were specifically transferred to Congress 
or subjected, in the plainest terms, to Senatorial or Congressional control.” Id. at 427. 

* A cognate of the writ ne ereat is the writ available to the king to recall a subject to 
the realm from abroad. Supra note 84 at 266. To the extent that this prerogative power 
passed to our Government, it is lodged not in the President but in Congress. ee Blackmer 
v. United States. 1932, 284 U. 8. 421, 437--438, 52 S. Ct. 252, 76 L. Ed. 375. : 

“The executive absolutism implicit in the royal prerogative has {ts counterpart in 
modern systems of government which, though formally representative, differ from ours in 
basic philosophy. hus, under the Venezuelan theory of “cesarismo democratico,” the 
president is “democracy personified, the nation made man” and his “influence and power 

* * extend to all levels of government. * * *.” Lott, Executive Power in Venezuela, 
50 The American Political Science Review 422, 425, 440 (1956). 
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mediately Jeopardize and imperil our national defense.’” Id. 343 U. S. at page 
72 S. Ct. at page 935. He also cited our numerous international undertak- 
United Nations, Korea, Truman Plan, Marshall Plan, North Atlantic 
Treaty Organization and Mutual Security—all of which might be imperilled if 
the President’s seizure were not upheld. Id. 343 U. S. at pages 668-672, 72 S. Ct. 
1. He found support for the seizure not only in the President’s military 
power and in his foreign relations power, id. 343 U. S. at pages 679, 681, 72 S. Ct. 
934, 935, but also in the fact that the emergency required emergency action. Id. 
943 U. S. at pages 668, 708-710, 72 S. Ct. 948-949. The Court, however, repudi- 
ated these views. It held that the seizure of steel mills involved in labor strife 
was within Congress’ “exclusive constitutional authority * * * in both good and 
padtimes.” Id.343 U.S. at pages 588-589, 72 S. Ct. 867. 
The military power has in the past been argued to be broad enough to sub- 
ject to court-martial civilians who obstruct the successful prosecution of hos- 
ties. But as Professor Edmund M. Morgan pointed out: “Every act of trea- 
son would, by this reasoning, be punishable by court-martial, and the third sec- 
tion of article III of the constitution would have no field of operation.” * When, 
during World War I, legislation was offered to subject all spies to court-martial, 
on the theory that the whole of the United States was a war Zone, President Wil- 
son said: “I think that it is not only unconstitutional, but that in character it 
would put us upon the level of the very people we are fighting and and affecting 
to despise.” ” 
IV. CONCLUSION 


My conclusions are that (1) the President has not delegated to the Secretary 
of State the power to decide which Americans may travel and which may not; 
(2) neither of the two statutes relied on by the Secretary as a source of such 
power—22 U.S. C. A. § 211a and 8 U. S. C. A. § 1185—grants the power, in terms, 
either to the President or to the Secretary: (3) a construction of either or both 
of the statutes as granting the power would conflict with other expressions of 
congressional policy and would raise constitutional doubts of the utmost gravity, 
especially to the extent that eligibility is made to depend upon matters of po- 
litical belief and association; (4) since the power was not conferred by statute, 
the President does not posses it, for it is not one of the powers inherent in his 
office. 

The broad power to curtail the movements of citizens of the United States, to 
the extent that our Governmen possesses it, is vested in Congress, not in the 
President. Travel is being controlled today for purposes of internal security. 
To call it a matter of foreign relations is mere pretense. Whether our internal 
security requires the drastic measure of restricting travel and, if so, to what 
extent and by what criteria and procedures is for Congress to decide. If and 
when Congress acts, there will presumably be hearings, reports and debates 
which may serve to limit what Congress elects to do and may help to interpret 
what it does. The constitutionality of any such measure will, of course, depend 
on its provisions and the circumstances in which it is enacted. 

The question before us is whether the Secretary of State has power to estab- 
lish such substantive criteria for travel as are here involved. We need not 
decide and I do not say that there are no circumstances under which the Secre- 
tary may restrain a citizen’s travel. Whether he may deny a passport to pre- 
vent a flight from justice™ or in aid of the enforcement of some specific law, 
é. g., the Universal Military Training and Service Act,” are questions that may 
arise in other cases. In any event, the exercise of such powers would be a far 
cry from the Secretary’s present undertaking. 

EDGERTON, Chief Judge (dissenting). 

We have temporized too long with the passport practices of the State Depart- 
ment. Iron curtains have no place ina free world. I think the Secretary should 
be directed to issue a passport. 

“Undoubtedly the right of locomotion, the right to remove from one place to 
another according to inclination, is an attribute of personal liberty, and the 
right, ordinarily, of free transit from or through the territory of any Stateisa 
right secured by * * * the Constitution.” Williams v. Fears, 179 U. S. 270, 


® Winthrop, Military Law and Precedents (2d ed. 1920) 1038. 

* Morgan, Court Martial Jurisdiction Over Non-Military Persons Under the Articles of 
War, 4 Minn. L. Rev. 79, 106 (1920). 
“Rankin. When the Civil Law Fails (1939) 138—39. 
- Cf. 18 U. 8. C. § 1078. , 

* Act of June 24, 1948, 62 Stat. 604, 50 U. S. C. A. Appendix, § 451 et seq. 
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274, 21 8. Ct. 128, 45 L. Ed. 186. We have held that the right to leave the coup. 
try is an attribute of personal liberty and that restrictions on it “must conform 
with the provision of the Fifth Amendment that ‘No person shall be * * * 
prived of * * * liberty * * * without due process of law’.” Shachtman y, 
Dulles, 96 U. 8. App. D. C. 287, 290, 225 F. 2d 938, 941. 

But we need not and therefore should not’ decide any constitutional question, 
As Judge Bazelon’s opinion shows, the President and Congress have not under 
taken to delegate to the Secretary the authority he claims. This is very clear 
when the statutes and executive orders on which he relies are construed nar. 
rowly. Delegations of authority must be construed narrowly when a narrow 
construction avoids serious constitutional questions. United States vy. Rumely, 
845 U. S. 41, 73 S. Ct. 543, 97 L. Ed. 770. - 

The Secretary proposes to continue restricting the personal liberty of a citizen 
because statements by informants whom the Secretary does not identify have leq 
him to think that if the citizen goes abroad he will do something, the nature of 
which the Secretary does not suggest, which the Secretary thinks, for reasong 
known only to him, will be contrary to what, for reasons known only to him, 
he conceives to be “the national interest”. If Congress or the President had 
undertaken to authorize this, serious constitutional questions would arise. May 
the government deprive a citizen of his constitutional liberty to go abroad (1) 
without a jury trial, (2) without a definite standard of guilt, (3) without sworn 
testimony, and (4) without an opportunity to confront his accusers or know 
their identity? May it deprive him of this liberty because of the way he has 
exercised his First Amendment rights of free speech, press, and assembly? 
Since neither Congress nor the President has undertaken to give the Secretary 
the authority he claims, we need not consider these constitutional questions. 

FAHY, Circuit Judge (dissenting). 

The discretion of the Secretary in issuing passports prior to the enactment 
in 1941 of 66 Stat. 190, 8 U. S. C. § 1185 (b) (1952), 8 U. S. C. A. § 1185 (b), see 
Shachtman v. Dulles, 96 U. 8S. App. D. C. 287, 225 F. 2d 938, was subject to no 
clear limitation except that the applicant must qualify as one who owed allegiance 
to the United States."* A passport was in the nature of a political document; 
one need not have it in order to obtain passage and depart from the United States, 
So no deprivation of liberty and no justiciable controversy were involved in 
denial of a passport. But 8 U.S. C. § 1185 (b), 8 U. 8. C. A. § 1185 (b), changed 
all this. By that statute Congress provided that when the United States is at 
war or during the existence of any national emergency proclaimed by the Presi- 
dent no citizen may lawfully depart from the United States without a valid 
passport, with exceptions not here pertinent. This was an assertion by Con- 
gress of restraint upon travel based upon the war power, coupled with the 
executive control over passports incident to the conduct of foreign affairs noted 
in Shachtman. The new statute, however, did not enumerate other specific 
criteria, notwithstanding a passport thenceforth was not merely a political 
document the denial of which entailed no deprivation of liberty. But I do not 
think the absence from 8 U. S. C. § 1185 (b), 8 U. S. C. A. $1185 (b), of more 
specific criteria renders nugatory the control in question.* The statute explicitly 
limits the control to a time of war or of a presidentially proclaimed national 
emergency, and to passports. Control related to the war powers and to the con- 
duct of foreign affairs is thus plainly intended. In order to be validly exercised 
the powers thus invoked, though subject to the Constitution, are not held to 
the same degree of legislative or other specificity as are those of government 
generally. Moreover, we do not have here, as in Youngstown Sheet and Tube 
Co. v. Sawyer, 343 U. S. 579, 72 S. Ct. 863, an attempted exercise of executive 
authority alone; the problem is more like that involved in Hirabayashi v. United 
States, 320 U. S. 81, 63 S. Ct. 1875, 87 L. Bd. 1774, where there was a combination 
of legislative and executive authority. Here Congress seeks to control travel 
and to that end to enlarge the significance of executive control over passports, in 
time of war or national emergency. When the Act of Congress is considered 
with the authority of the executive I think the courts would not be justified in 


1 Peters v. Hobby, 349 U. 8S. eee 838, , St re = Bed. 1129. 

1a 82 Stat. 886 (1902), 22 oor ° (195 22 C. A. § 212, which amended 
14 Stat. 54 (1866). Under the mee law only aiden were eligible for passports. 

2It seems manifest that control was attempted. No longer was there to be merely the 
ascertainment of the obligation or not of allegiance. Before 8 U. S. C. § 1185 (b), 
8 U. 8S. C. A. § 1185 (b), was enacted this qualification was the sole essential. The enact- 
ment, therefore, was a definite authorization by Congress of control of the travel of some 
who had that qualification. 
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entirely nullifying all control other than that incident to ascertainment by the 
jssuing authority of whether or not the applicant owes allegiance to the United 
States. I am reassured in this view by the fact that the passport to be issued 
peed be only a simple pass or permit which enables the possessor to depart 
Jawfully from the United States, and no more; and, furthermore, the control 
ig always limited by the requirements of the Due Process Clause, Shachtman v. 
Dulles, supra; Bauer v. Acheson, D. C., 106 F. Supp. 445. Upon these considera- 
tions I would interpret the control enacted by Congress as valid when exercised 
consistently with due process to prevent the reasonable likelihood of harm to 
our national defense or to the conduct of our foreign affairs. This gives valid 
content to the Act of Congress, a result to be preferred, when reasonably possible, 
to a holding that Congress has entirely failed in its intended purpose. Cf. 
United States v. Rumely, 345 U. S. 41, 73 S. Ct. 543, 97 L. Ed. 770, and Ullman v. 
United States, 350 U. 8. 442, 76 S. Ct. 497, 100 L. Bd. 511. 

We come then to the question whether, taking the above approach, the denial 
of appellant’s application is consistent with due process and satisfies the criteria 
referred to. In reaching this question I construe the factual situation as 
amounting to an actual denial of appellant’s application on the ground that he 
refused to file a statement in accordance with section 51.142 of the Passport Regu- 
lations, 22 C. F. R. § 51.142 (Supp. 1957). The denial flows from the regulation 
and not from an independent conclusion of the Secretary with respect either to 
appellant or to any particular geographical area. The information sought by the 
regulation is relevant to the criteria by which the Secretary must be guided ; for 
travel abroad at this time by persons who owe allegiance to the United States 
but who are or have been members of the Communist Party may reasonably be 
deemed to be related to the national defense and to the conduct of foreign affairs. 
It does not follow, however, that refusal by the applicant to furnish this relevant 
information, without more, brings denial of his application into conformity with 
due process. It must be borne in mind that the denial deprives him of liberty 
to depart from the United States, a right which he has unless lawfully deprived 
thereof. In Garner v. Los Angeles Board, 341 U. S. 716, 71 S. Ct. 909, 95 L. Ed. 
1317, the relevant information which the Court held the applicant must supply 
was required by law, and was with respect to retaining State employment. These 
two factual differences are enough I think to distinguish that case from this one. 
Not only has Congress not specified here that the information refused must be 
furnished as a condition to obtaining a passport, but the liberty to travel is on 
a different footing from a desire to retain State employment. In the one case 
there is the taking away of an existing liberty ; in the other there is State control 
over the qualifications of its employees. And the degree of restraint involved, as 
well as the nature of the liberty restrained, are pertinent in determining the 
sufficiency of the reason assigned for the restraint. Furthermore, the failure of 
appellant to furnish the information may have been in good faith reliance upon 
the First Amendment, cf. Konigsberg v. State Bar of California, 353 U. S. 252, 
77 §. Ct. 722, 1 L. Ed. 2d 810, or for other good faith reasons, such as fear of 
prosecution for making a false statement. Of course the reason may have been 
that to answer truthfully would have disclosed Communist Party membership 
and thereby automatically have caused the application to be denied under sec- 
tion 51. 185(a) of the Regulations. But we are not required to assume this rea- 
son, or now to decide the validity of denial of a passport based on such assump- 
tion. It is true, as pointed out in Judge Washington’s concurring opinion, that 
Congress has declared that travel of Communist members facilitates communica- 
tion and is a prerequisite for carrying on of activities to further the purposes of 
the Communist movement. The Secretary cannot be required to assume that a 
real Communist Party Member who is a citizen of or otherwise owes allegiance 
to the United States, can be relied upon to adhere to his obligation of citizenship 
when it conflicts with the responsibility he has assumed by Party membership. 
For this reason a general uncertainty as to the conduct of these involved in Com- 
munist membership or discipline has a justifiable place in considering passports. 
But such general uncertainty is not a substitute for a decision by the issuing au- 
thority where, in any event, Party membership or discipline is not shown. An 
applicant who refuses to file the statement required by section 51.142 may have 
ho derogatory information to supply, or he may need to depart for personal or 
other reasons unrelated to some possible Communist involvement. Yet the Sec- 
retary, though satisfied to either effect, could not permit the departure. Thus 
to create a general restriction on travel by those who refuse the information, 
without more, is not reasonable. It prohibits travel by an individual whose 
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own reason to depart does not come within the criteria upon the basis of whi, 


the Secretary may validly refuse him permission to depart. The intended tray 
might be wholly unrelated to any problem of national defense or foreign affairg 
To avoid this difficulty a conclusion should be reached by the issuing authority jp 
the individual case, or with respect to the territorial area involved, on the ques. 
tion whether the travel would be reasonably likely to be detrimental to the ng. 
tional defense or to the conduct of our foreign affairs. While the issuing gy. 
thority may take into consideration the refusal of the applicant to comply with 
section 51.142, due process is not afforded in peacetime by applying to an indi. 
vidual case the general restriction referred to when there is opportunity for 
particular judgment. The exigencies of the situation do not require a blanket 
rule which, for administrative convenience or otherwise, obviates the necessity 
of a judgement reached by the issuing authority in the individual case. We are 
not at war. There is a presidentially prociaimed period of national emergency, 
but we must not construe the authority to be exercised as equal to that available 
in wartime. To bring the regulation of travel within the requirements of gypb. 
stantive due process, Shachtman v. Dulles, supra, calls I think for the exercise 
by the issuing authority of its own decisional processes to a greater degree than 
inheres in denial of a passport through the self-executing effect of an applicant's 
refusal to supply the information sought by section 51.142 of the Regulations, 

Being of the views thus expressed I would reverse and remand, with direction 
that the case be returned by the District Court to the Secretary for reconsideration 
consistently with these views and with procedures required by our decision ip 
Boudin v. Dulles, 98 U. 8. App. D. C. 305, 235 F.. 2d 532. 
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Nos. 13533, 13622, 13638. 
United States Court of Appeals, District of Columbia Circuit. 
Argued Jan. 29, 1957. 
Decided July 3, 1957. 
Petition for Rehearing Denied Sept. 24, 1957. 


Mr. Leonard B. Boudin, New York City, and Mr. Harry I. Rand, Washington, 
D. C., appeared for appellant in Nos. 13533 and 13638 and appellee in No. 13622. 

Mr. B. Jenkins Middleton, Atty., Dept. of Justice, with whom Asst. tty. Gen. 
George Cochran Doub, Mr. Oliver Gasch, U. 8. Atty., and Mr. Paul A. Sweeney, 
Atty., Dept. of Justice, were on the brief, for appellee in Nos. 13538 and 13638 and 
appellant in No. 138622. Mr. Lewis Carroll, Asst. U. 8. Atty., also entered an ap- 
pearance for appellee in No. 13533. 

Before EpGcerton, Chief Judge, and PRETTYMAN, Wi~sur K. MILier, BAZELOoN, 
Fany, WASHINGTON, DANAHER, BASTIAN and Burger, Circuit Judges, sitting en 
banc. 

PER CURIAM. 

Appellant Donald Ogden Stewart is a professional author, playwright, and 
screen writer, a native-born American citizen, resident since 1950 in London, 
England. He has had American passports from time to time during his life. 
He was issued a passport on May 15, 1951. That passport would normally have 
been valid for two years. In June of 1952 the Embassy was instructed to with- 
draw that passport and to furnish him one valid only for direct return to the 
United States. In February, 1955, he applied for a new passport. Pursuant to 
instructions from the passport Office Stewart was informed the Department had 
information indicating connections on his part with Communist activities. He 
was advised it appeared his case came within Section 51.135 of the Passport 
Regulations’* and it would be necessary for him to furnish an affidavit pursuant 
to those regulations. Stewart responded with an affidavit, which he said was in 
reply to four allegations made by the Department concerning the issuance tc him 
of a passport. Informal hearing was held in the Passport Office, attended by 
Stewart’s attorney, and at that hearing other alleged connections on Stewart’s 
part with Communist activities were called to the attention of his attorney. A 
few days thereafter Stewart submitted another passport application through the 
American Embassy in London, which was followed by an additional statement, 
also under oath, describing his activities and asserting that they had contributed 
substantially to a better understanding of the United States in England and to 
enhancement of the good relations between the people of the. United States and 
those of England. He called attention to the affidavit which he had theretofore 
filed and said: “I refer the Department to that affidavit and reaffirm that I have 
at no time, while residing in England, engaged in any political activity or in any 


.activity whatsoever that could conceivably damage the interests of the United 


States.” The Passport Office advised Stewart that no further consideration 
would be given his request until he submitted “the requisite affidavit with respect 
to present or past membership in the Communist Party.” Thereupon Stewart 
filed a third affidavit, which read as follows: 


117 Fed. Reg. 8013 (1952), 22 C. F. R. § 51.135 (Supp. 1955). 
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“1. Iam not a member of the Communist Party or the Communist Politica} 
Association ; nor have I recently terminated membership in the said organiza. 
tions ; nor have I been a member of the said organizations at any time during 
the past fifteen years. 

“2. I am not engaged in activities which, so far as I know, or have reagop 
to believe, support the Communist movement. 

“3. I am not residing or remaining abroad for the purpose of engaging ip 
activities which, so far as I know or have reason to believe, will advance the 
Communist movement. 

“4. I am not engaged in activities abroad nor will I engage in activities 
abroad which, so far as I know or have reason to believe, have violated or 
will violate the laws of the United States or which have been or will be 
prejudicial to the orderly conduct of the foreign relations of the United 
States; or which otherwise have been or will be prejudicial to the interests of 
the United States.” 

The State Department held this affidavit failed to meet the requirement of the 
regulation which laid down a prerequisite to a hearing and final decision. It 
declined to give Stewart’s application further consideration. 

Section 51.135 of the Passport Regulations reads as follows: 

“Limitations on issuance of passports to persons supporting Communist 
movement. In order to promote the national interest by assuring that per. 
sons who support the world Communist movement of which the Communist 
Party is an integral unit may not, through use of United States passports, 
further the purposes of that movement, no passport, except one limited for 
direct and immediate return to the United States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who have 
recently terminated such membership under such circumstances as to war- 
rant the conclusion—not otherwise rebutted by the evidence—that they 
continue to act in furtherance of the interests and under the discipline of the 
Communist Party ; 

“(b) Persons, regardless of the formal state of their affiliation with the 
Communist Party, who engage in activities which support the Communist 
movement under such circumstances as to warrant the conclusion—not other- 
wise rebutted by the evidence—that they have engaged in such activities asa 
result of direction, domination, or control exercised over them by the Com- 
munist movement ; 

“(c) Persons, regardless of the formal state of their affiliation with the 
Communist Party, as to whom there is reason to believe, on the balance of all 
the evidence, that they are going abroad to engage in activities which will 
advance the Communist movement for the purpose, knowingly and wilfully 
of advancing that movement.” 

Section 51.142 of the Regulations’ reads as follows: 

“Oath or affimation by applicant as to membership in Communist Party. 
At any stage of the proceedings in the Passport Division or before the Board, 
if it is deemed necessary, the applicant may be required, as a part of his 
application, to subscribe, under oath or affirmation to a statement with 
respect to present or past membership in the Communist Party. If applicant 
states that he is a Communist, refusal of a passport in his case will be with- 
out further proceedings.” 

In the case now here upon cross appeals as Nos. 13622 and 13638, the District 
Court ordered that the proceedings be remanded to the Secretary for consideration 
and determination of the merits of the application for the passport, in accordance 
with Boudin v. Dulles.* A majority of this court, composed of Judges Prettyman, 
Bazelon, Fahy, Washington and Burger vote to affirm that order (except para- 
graph 5 thereof, as will hereinafter appear). Judges Wilbur K. Miller, Danaher 
and Bastian dissent. Chief Judge Edgerton and Judge Bazelon are of opinion, 
as stated by them in Briehl v. Dulles,‘ that the regulations of the Secretary are 
invalid; but, accepting for purposes of this case the ruling in Briehl that the 
regulations are valid, they are of opinion that the regulations were complied with 
by Stewart. Judge Bazelon therefore votes to affirm the order of the District 
Court. Chief Judge Edgerton is of opinion the Secretary should be directed to 
issue a passport. Judge Prettyman is of opinion that the regulations are valid 
and that Stewart complied with the peremptory affidavit requirement of the 


917 Fed. Reg. 8014 (1952), 22 C. F. R. § 51.142 (Sree. 1955). 
*D. C. Cir., 1956, 98 U. 8S. App. D. C. 305, 235 F. 2d 532. 
#1957, 101 U. 8S. App. D. C. —, 248, F. 2d 561. 
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regulation (Sec. 51.142). He therefore votes to affirm, filing an explanatory 
opinion. Judge Fahy votes to affirm upon the ground that to require more than 
appellant stated in his affidavit would constitute an invalid application of Sec- 
tion 51.142 of the Regulations. Judge Washington votes to affirm for reasons 
stated in his separate concurring opinion, in which Judge Burger joins. Judges 
Wilbur K. Miller, Danaher and Bastian are of opinion that the regulations are 
yalid, as held in the opinion of Judge Prettyman in Briehl, but they are of further 
opinion that the affidavit requirement was not complied with by Stewart. They 
therefore dissent. 

Paragraph 5 of the order of the District Court above mentioned, involved in 
Nos. 13622 and 13638, was: 

“Nothing in this order shall preclude the Department of State from taking 
into consideration, among other factors, plaintiff’s failure to subscribe, under 
oath or affirmation, to a statement with respect to past membership in the 
Communist Party, as deemed necessary by the Department.” 

That paragraph would seem to authorize the Department to take into considera- 
tion to any extent it deems necessary Stewart’s failure to subscribe to the sort 
of statement which the Department has been urging. Such an authorization 
would be at variance with the prescriptions in Boudin v. Dulles. Therefore, in 
voting to affirm the order of the District Court, the court does not affirm para- 
graph 5. At the same time a majority of the court think it would be permissible 
for the Department to take into consideration the statement made by Stewart, 
that he has not been a member of the Communist Party or the Communist Political 
Association at ‘any time during the past fifteen years” and to draw such infer- 
ences as are proper to be drawn from such a limited negative statement. 

Without affirming all the findings of fact or conclusions of law, we affirm the 
order of the District Court appealed from in No. 13533, which denied Stewart’s 
motion for a preliminary injunction. Chief Judge Edgerton and Judge Bazelon 
would reverse the order denying a preliminary injunction. 

Affirmed. 

PRETTYMAN, Circuit Judge (concurring). 

I desire to explain my reasons for concluding that Stewart complied with the 
peremptory requirement for an affidavit. The question is whether Stewart's last 
affidavit, quoted in full in the foregoing opinion, so far met the requirement of 
the regulation as to entitle him to a hearing and a decision upon his application. 
The question is not whether the affidavit was true, or whether the Secretary is 
bound to accept the affidavit as a recitation of facts, or whether additional 
information may not become pertinent to issues properly posed in the course of 
the hearing proceeding. The question is whether the affidavit is sufficient under 
the regulation as a procedural prerequisite so that as a procedural matter 
Stewart was entitled to a hearing and a decision. 

Section 51.142 is the precedural requirement. It is the section which provides 
for the filing of an affidavit. It provides one peremptory result from such a 
filing. Its last sentence is: “If applicant states that he is a Communist, re- 
fusal of a passport in his case will be without further proceedings.” So if he 
files an affidavit and in it says he “is’”—‘is”, present tense,—the proceedings 
halt and the passport is forthwith refused. But the regulations provide for no 
such peremptory disposition if the affiant says he was in the past a Commu- 
nist. And this is quite noteworthy, because in the next preceding sentence this 
procedural regulation (Sec. 51.142) provides that at any stage of the proceeding 
an applicant may be required to file a statement with respect to “present or 
past” membership in the Party. So the regulations in two consecutive sentences 
say that a statement as to past or present membership may be required and, if 
the applicant says he is presently a Communist, the passport is to be forthwith 
refused without further ado. What happens if he says he was in the past a 
Communist but is not now one? 

I think that, if an applicant says he is not now a Communist but was one in 
the past, the Secretary must determine whether he (the applicant) comes within 
one of the proscriptions of Section 51.135. This is the substantive section. It 
recites the conditions under which a passport will be denied. Like Section 
51.142 it says passports will be denied persons who “are”’—“are”, present 
tense,—members of the Communist Party. In a case of present membership the 
proscription is unqualified and peremptory. But as to all other circumstances 
this regulation obviously contemplates evidentiary conclusions by the Depart- 
ment. In it appear expressions such as “under such circumstances”, “not other- 
wise rebutted by the evidence”, “on the balance of all the evidence”, ete. So the 
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regulations plainly provide, to my mind, that if an applicant says he is presently 
a Communist he is to be forthwith denied a passport but, if he says he wasa 
€ommunist in the past, findings must be made as to the circumstances, etc., on 
the whole of the evidence, etc., as the regulation specifies. 

I interpolate that at the moment I am not concerned with what happens when 
an applicant refuses to file an affidavit. That was the problem in Briehl. Our 
present appellant, Stewart, filed an affidavit. In it he said certain things. Our 
problem is to discover the procedural results, under the regulations, of what he 
said. 

Stewart certainly did not say he was then presently a Communist. So under 
the regulations he was not to be summarily denied his passport. He did say 
he had not been a Communist for fifteen years. If he had said flatly he had been 
a Communist more than fifteen years ago, he would not have been summarily 
denied his passport. He would have been entitled to findings on the circum. 
stances, etc. I think he was entitled to that much upon the basis of what he 
did say—that is, the denial of membership for fifteen years last past. And that 
is so even if his statement is construed as a negative pregnant. His statement 
is to be treated, as I read the regulation, as evidentiary, as a piece of evidence 
for the purposes of Section 51.135. It does not justify a summary halt to the 
proceeding or a forthwith denial of the passport. 

But it is argued to us that his failure to deny all-time past membership was 
equivalent to a refusal to file at all. And so, it may be argued, his situation falls 
within the doctrine of Briehl, which is that refusal to file justifies refusal to 
proceed. I think Stewart did not refuse to file and moreover what he did file was 
in substantial compliance with the meaning, purpose and content of the regula- 
tion. 

The only past which is pertinent to a determination under the substantive reg- 
ulation (Sec. 51.135) is the immediate past. The thrust of that regulation is to 
the present. Paragraphs (b) and (c) are cast in the present tense. Paragraph 
(a) is directed to present membership and to membership “recently terminated.” 
The whole meaning of the regulation is that passports will not be issued to per- 
sons who are now or recently have been engaged in Communist activities. It 
makes no pretense of forbidding passports to persons who have no present or 
recent Communist interests but who may have had some in the dim, distant past. 
Indeed I doubt the legal validity of a regulation which would peremptorily deny 
a passport to any person who ever at any time has had any Communist connec- 
tions. This is not to say that the Secretary may not in the course of determin- 
ing an applicant’s possible present interests inquire into the nature and extent 
of his past connections and activities. But in that situation the ultimate finding 
would have to be a reasonable inference from the facts. That is not the question 
now before us. Our question is whether the regulation requires a flat denial of 
Communist Party membership at any time, unlimited past as well as recent 
past, as a prerequisite to a hearing and final decision on an application. The 
distant past may have some relevance to the questions to be determined here 
concerning the present and immediate past, but, whatever the distant past may 
have been, failure to reveal it alone is not sufficient to justify the Secretary’s 
refusal to proceed.* 

If the immediate past is the only pertinent past under the substantive regula- 
tion (Sec. 51.135), an affidavit denying membership in the immediate past must 
be held to satisfy the requirement of the procedural regulation (Sec. 51.142) for 
an affidavit with respect to “past” membership. Fifteen years is a sufficient 
period to cover the immediate past. Therefore when Stewart made an affidavit 
covering fifteen years he complied with the procedural regulation. He is not to 
be treated as though he had refused to file. 

Since Stewart did not say he was then presently a Communist, he is not, under 
the regulation, to be summarily denied a passport. His affidavit denying member- 
ship in the immediate past was a compliance with the procedural regulation; it 
was not a refusal to file. That affidavit must, under the regulation, be treated as 
an evidentiary affidavit, pertinent to the requirements of Section 51.135. He was 
entitled to a hearing and a determination under that section. I therefore voted 
to remand for that purpose. 





1See Schware v. Board of Bar Examiners, 1957, 353 U. S. 232, 243 et seq., 
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WASHINGTON, Circuit Judge, with whom BURGER, Circuit Judge, joins 
(concurring) . 

This court held in Briehl [101 U. 8S. App. D. C. ——, 248 F. 2d 561], that the 
state Department is entitled to require an affidavit from a passport applicant 
“with respect to present or past membership in the Communist Party.” The 
State Department’s interpretation of the regulation is evidently that the affidavit 
must fully disclose all connections with the Communist Party, no matter how 
remote in time. We need not decide whether a regulation clearly phrased in those 
terms would be valid and effective. It might well be subject to challenge as 
being unnecessarily sweeping in its requirements, and beyond the reasonable 
demands of the situation. The existing regulation makes no such explicit re- 
quirement, and I do not think we are bound to construe it as if it did, even 
after giving very considerable weight to the agency’s own interpretation. Cf. 
Unemployment Compensation Commission of Territory of Alaska v. Aragan, 1946, 
329 U. S. 143, 154, 67 S. Ct. 245, 91 L. Ed. 136. This is an exceptional sort of case. 
The right to travel is involved—an important personal right. And the affidavit 
here required is merely the condition precedent to the holding of a hearing. I 
conclude that an affidavit of the sort Mr. Stewart filed should be held sufficient 
under Briehl for the purely procedural step of holding a hearing, at which the 
relevant facts can be brought out. A considered decision can then be made 
giving such weight to the affidavit (including its omissions as well as its positive 
statements) as may be reasonable under all circumstances. 
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BAUER v. ACHESON, SECRETARY OF STATE. 
Civ. No. 743-52. 
United States District Court, District of Columbia. 
July 9, 1952. 


Jack Wasserman, Washington, D. C., Herbert Monte Levy, New York City, 
of counsel, for plaintiff. 

Charles M. Irelan, U. S. Atty. for the District of Columbia, Washington, D. ©, 
Ross O’Donoghue, Asst. U. S. Atty. for the District of Columbia, Washington, 
D. C., for defendant. 

Before FAHY, Circuit Judge, and KEECH and CURRAN, District Judges, 
sitting as a statutory three-judge court. 

KEECH, District Judge. 

This is an action against the Secretary of State for a declaratory judgment 
under 28 U. 8S. C. § 2201, for review under the Administrative Procedure Act, 
5 U. S. C. A. § 1009, and for an injunction against denial of the plaintiff's right 
to a passport. 

The material facts are undisputed.* The plaintiff, a naturalized American 
citizen since 1944, is now in Paris, France, where she is working as a journalist, 
From 1944 to 1948 she was employed by the United States Government in the 
Office of War Information and with the Civil Censorship Division of the Mili- 
tary Government in Occupied Germany. In 1948 she travelled to France with 
a valid American passport, issued by the Secretary of State. This passport was 
thereafter extended to January 1, 1952. On June 4, 1951, the defendant, through 
his agents in Paris, without notice or hearing, revoked the plaintiff’s passport 
and has since refused to revalidate or renew it, except amended so as to be valid 
only for return to the United States. The State Department has failed to give 
any reason for revocation or refusal to renew the plaintiff's passport, other than 
the statement that in the defendant’s opinion “her activities are contrary to 
the best interests of the United States.” The plaintiff has been informed by 
the State Department that her passport will be returned to her, validated only 
for return to the United States, when she has completed travel arrangements 
for such return. 

The plaintiff contends that the Passport Act of 1918, as amended, 22 U. S.C. A. 
§§ 223-225, or that Act as construed and applied by the Secretary of State to 
authorize him to revoke a passport and deny renewal without a hearing and 
without notification as to the basis for revocation, is unconstitutional, in that it 
violates the due process clause of the Fifth Amendment and ex post facto and bill 
of attainder provisions, art 1, § 9, of the Constitution. She asks a declaratory 
judgment that the revocation and refusal to renew her passport without a hearing 
or advising her of the specific basis for the revocation and refusal to renew, are 
null and void, and that she is entitled to a passport permitting her to return to 
the United States, to travel, and to remain abroad; and she further prays that the 
defendant be enjoined from continuing to deny such passport facilities to her 
without hearing or advising her of the basis for such denial. It is the position 
of the defendant that the issuance and revocation of passports are entirely in 
the realm of foreign affairs, and as such within the absolute discretion of the 
executive branch of the government, under its inherent power and under 22 
U.S. C. A. § 211a. 


*In his amended answer the defendant denies the plaintiff’s allegations that she is and at 
all times since her naturalization in 1944 has been a loyal American citizen, and that she 
has not and does not intend to engage in any activities contrary to the best interests of the 
United States. In view of the manner in which we have decided the case, these fact issues 
are immaterial. 
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In view of the important constitutional questions raised by the complaint, plain- 
tiff's motion to convene a three-judge court, pursuant to 28 U. S. C. § 2282, was 
granted. This court, after full hearing and argument by respective counsel, has 
given careful consideration to the questions presented, and has concluded that 
the statute and regulations relating to the issuance, use, and revocation of pass- 
ports are constitutional, in that they are susceptible of an interpretation which 

rovides for due process. 

The pertinent provision of law is 22 U. 8. C. A. § 211a, which provides: 

“The Secretary of State may grant and issue passports * * * under such 
rules as the President shall designate and prescribe for and on behalf of the 
United States, * * *.” 

Pursuant to this section the President issued Executive Order 7856, which in- 
cludes the following regulations: 

“$ 51.75. Refusal to issue passport. The Secretary of State is authorized 
in his discretion to refuse to issue a passport, to restrict a passport for use 
only in certain countries, to restrict it against use in certain countries, to 
withdraw Or cancel a passport already issued, and to withdraw a passport 
for the purpose of restricting its validity or use in certain countries. 

“$51.76. Violation of passport restrictions. Should a person to whom a 
passport has been issued knowingly use or attempt to use it in violation of 
the conditions or restrictions contained therein or of the provisions of the 
rules in this part, the protection of the United States may be withdrawn from 
him while he continues to reside abroad. 

“§$ 51.77. Secretary of State authorized to make passport regulations. 
The Secretary of State is authorized to make regulations on the subject 
of issuing, renewing, extending, amending, restricting, or withdrawing pass- 
ports additional to the rules in this part and not inconsistent therewith.” 

Section 224 of 22 U. S. C. A. makes it unlawful when the United States is at 
war or during the existence of the national emergency proclaimed by the Presi- 
dent on May 27, 1941, for any citizen of the United States to depart from or 
enter or attempt to depart from or enter the United States unless he bears a 
valid passport, and 22 U. 8. C. A. § 225 prescribed a criminal penalty for viola- 
tion of § 224. These sections have been continued in effect by subsequent legis- 
lation despite the President’s proclamation of April 28, 1952, terminating the 
national emergency proclaimed May 27, 1941. 

[1] From the pleadings and argument of counsel, it is clear that plaintiff 
basically is attacking the constitutionality of § 2lla. Collaterally, plaintiff re 
fers to the other sections. Hence, if there be a substantial constitutional 
question, as we hold there is, the action is a proper one for determination by a 
three-judge court under 28 U.S. C. § 2282. 

(2] It is clear that the authority to issue passports necessarily implies 
authority also to regulate their use and to withdraw them. The particular 
questions for inquiry in this case are whether a person who has received a pass- 
port may have it summarily revoked, during the period for which it was valid, 
without prior notice or opportunity for a hearing and on the bald statement 
that “her activities are contrary to the best interests of the United States,” 
and whether the Secretary of State may refuse to renew such passport on the 
same statement. 

[3] It is the contention of the defendant that a passport is a purely political 
document addressed to foreign powers,’ and that since a passport is in the 
realm of foreign affairs its issuance or denial is a political matter, entirely in 
the discretion of the Secretary of State and not subject to judicial review. It 
is true that the conduct of foreign affairs is a political matter within the dis- 
cretion of the executive and legislative branches of the government, and that 
the courts recognize the plenary power of the President and of the Congress, 
singly or in combination, to perform acts peculiarly within the realm of political 
affairs without judicial interference.2 There is, however, the recognized limi- 
tation «a the power of the political departments of the government that their 
acts must be within the Constitution and not in conflict with any provision 
thereof.® 





1(Urtetiqui v. D’Arbel, 9 Pet. 692, 699, 34 UT. S. 692, 699. 9 L. Ed. 276.) 

*(United States v. Curtiss-Wright Corp., 299 U. S. 304. 57 S. Ct. 216..81 L. Ed. 255: 
Chicago & Southern Airlines v. Waterman S. 8. Corp., 323 U. S. 103, 68 S. Ct. 431, 92 
L, Ed. 568 ; Sevilla v. Elizalde, 72 App. D. C. 108, 112 F. 2d 29.) , , 

$ (United States v. Curtiss-Wright Corp., supra, 299 U. S. 819-820, 57 S. Ct. 220.) “Not 
only * * * ig the federal power over external affairs in origin and essential character 
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{[4-8] The plaintiff contends that the denial of a passport to her is in violg. 
tion of the bill of attainder and ex post facto provisions of the Constitution, 

“A bill of attainder is a legislative act which inflicts punishment withoy 
a judicial trial.” * 

Ex post facto laws are classified in Calder v. Bull, 3 Dall. 386, 390, 3 U. 8. 396 
890, 1 L. Ed. 648, as: 

“Ist. Every law that makes an action done before the passing of the 
law, and which was innocent when done, criminal; and punishes such action, 

“2d. Every law that aggravates a crime or makes it greater than it wag 
when committed. 

“3d. Every law that changes the punishment, and inflicts a greater pup. 
ishment, than the law annexed to the crime, when committed. 

“4th. Every law that alters the legal rules of evidence, and receives less, 
or different, testimony, than the law required at the time of the commission 
of the offense, in order to convict the offender.” This definition has beep 
repeatedly approved. 

Neither the statute nor the regulation here involved is on its face a bill of at. 
tainder or an ex post facto law. It is true that these constitutional prohibitions 
are not limited to punishment by criminal penalty. A bill of attainder includes 
any legislative act which takes away the life, liberty, or property of a particular 
named or easily ascertainable person or group of persons because the legislature 
thinks them guilty of conduct which deserves punishment;* and an ex post 
facto law is a statute which “ ‘in its relation to the offense, or its consequences, 
alters the situation of the accused to his disadvantage.’”°® But a statute which 
makes the right to engage in some activity in the future depend upon past 
behavior, even behavior before the passage of the regulatory act, is not invalid 
as a bill of attainder or ex post facto law if the statutes is a bona fide regulation 
of an activity which the legislature has power to regulate and the past conduct 
indicates unfitness to participate in the activity.” It is possible that by arbi- 
trary administration the statute and regulation here attacked might be made 
to partake of the nature of a bill of attainder or ex post facto law, but such 
application is not inherent. Since they are susceptible of a constitutional 
interpretation, the court must construe the statute and regulations as consti- 
tutional.’ 

[9-14] The plaintiff's contention that § 211la is in violation of her rights 
under the due process clause of the Fifth Amendment of the Constitution raises 
a more serious problem. 

The Fifth Amendment provides, “no person shall be * * * deprived of life, 
liberty, or property, without due process of law * * *.” The Supreme Court has 
recognized that personal liberty includes “the right of locomotion, the right to 
remove from one place to another according to inclination,”’*® stating, “The 
liberty, of which the deprivation without due process of law is forbidden, 
‘means not only the right of the citizen to be free from the mere physical re 
straint of his person, as by incarceration, but the term is deemed to embrace 
the right of the citizen to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways; to live and work where he will; to earn 
his livelihood by any lawful calling; to pursue any livelihood or avoca- 
non eee" 


different from that over internal affairs, but participation in the exercise of the power fs 
significantly limited. In this vast external realm, with its important, complicated, delicate 
and manifold problems, the President alone has the power to speak or listen as a repre- 
sentative of the nation. * * * It is important to bear in mind that we are here dealing not 
alone with an authority vested in the President by an exertion of legislative power, but 
with such an authority plus the very delicate, plenary and exclusive power of the President 
as the sole organ of the federal government in the field of international relations—a power 
which does not require as a basis for its exercise an act of Congress, but which, of course, 
like every other governmental power, must be exrercised in subordination to the applicable 
provisions of the Constitution.” 

Cummings v. Missouri, 4 Wall. 277, 323, 71 U. S. 277, 323, 18 L. Ed. 356. 

5 United States v. Lovett, [h U. S. 303, 315-317, 66 S. Ct. 1073, 90 L. Ed. 1252. 

® Thompson v. Utah, 170 U. 8. 343. 351, 18 S. Ct. 620, 623, 42 L. Ed. 1061 ; Cummings v. 
Missouri, supra, 4 Wall. at et 325-330 ; Ex parte Garland, 4 Wall. 333, 877, 71 U. 8. 333, 
877, 18 L. Ed. 366. 

7 Hawker v. New York, 170 U. 8. 189, 18 S. Ct. 573. 42 L. Ed. 1002; Cases v. United 
States, 1 Cir., 131 F. 2d os, certiorari denied 319 U. 8. 770, 63 S. Ct. 1431, 87 L. Ed. 1718, 
rehearing denied 324 U.S. 889, 65 S. Ct. inte, 89 L. Ed, 1437. 

® The Japanese Immigrant Case, 189 U. 86, 101, 23 S. Ct. 611, 47 L. Ed. 721. 

® (Williams v. Fears, 179 U. 8. 270, 274, 21 Ss. Ct. 128, 129, 45 L. Ed. 186.) 

10 (Williams v. Fears, supra, quoting from Allgeyer v. Louisiana, 165 U. S. 578, 589, 17 
8. Ct. 427, 41 L. Ed. 832.) 


——-—- =. 
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While the Supreme Court was there considering freedom to move from state 
to state within the United States, it is difficult to see where, in principle, 
freedom to travel outside the United States is any less an attribute of personal 
liberty.“ Especially is this true today, when modern transportation has made 
all the world easily accessible and when the executive and legislative depart- 
ments of our government have encouraged a welding together of nations and 
free intercourse of our citizens with those of other friendly countries. Personal 
liberty to go abroad is particularly important to an individual whose livelihood 
is dependent upon the right to travel, as is claimed by the plaintiff in this case. 

Aside from the provisions of §§ 224 and 225, it is unrealistic to contend that 
denial of an American passport does not restrict the plaintiff’s right to travel 
abroad. Legal rights may be violated by unlawful public action although such 
action makes no direct demands on the individual.“ Passports are required in 
many countries, and as long ago as 1929 the State Department advised American 
citizens leaving the United States for a country where passports are not re- 
quired to carry a passport, except in travel to Canada or Mexico, and for use to 
facilitate reentry into the United States.” 

Since denial of an American passport has a very direct bearing on the appli- 
cant’s personal liberty to travel outside the United States, the executive depart- 
ment’s discretion, although in a political matter, must be exercised with regard 
to the constitutional rights of the citizens, who are the ultimate source of all 
governmental authority.” 

The liberty guaranteed by the Constitution is not absolute. “Civil liberties, 
as guaranteed by the Constitution, imply the existence of an organized society 
maintaining public order without which liberty itself would be lost in the 
excesses of unrestrained abuses.” “” Thus, freedom to travel abroad, like other 
rights, is subject to reasonable regulation and control in the interest of the 
public welfare. However, the Constitution requires due process and equal 
protection of the laws in the exercise of that control. 

“Due process of law has never been a term of fixed and invariable content.” “ 
Due process does not require a judicial hearing,” but merely a procedure in 
which the elements of fair play are accorded. Essential elements of due process 
are notice and an opportunity to be heard before the reaching of a judgment,” 
but the particular procedure to be adopted may vary as appropriate to the 
disposition of issues affecting interests widely varying in kind.” 

The court recognizes that in the matter of passports the executive department 
of the governmnt, acting through the Secretary of State, must necessarily be 
accorded wide discretion in determining when and where the protection of the 
United States may be extended to an American citizen travelling abroad, and 
that it should also have discretion to deny such protection to persons whose 
activities abroad might be in conflict with its foreign policy. This court does 
not suggest that the Secretary of State is without authority to establish reason- 
able classifications of persons whose passports shall be revoked or not renewed. 
The question raised in this case is whether the inherent power of the executive 
department or § 21la confers upon the Secretary of State absolute discretion 
in the matter of passports, without regard to the principles of due process and 
equal protection of the law, and whether or not his discretion be exercised 
arbitrarily. 

This court is not willing to subscribe to the view that the executive power 
includes any absolute discretion which may encroach on the individual's con- 
stitutional rights, or that the Congress has power to confer such absolute dis- 


(In Walker v. Chief Quarantine Officer, D. C., 69 F. Supp. 980) it was held that a 
United States Citizen was being deprived of his liberty in violation of the Constitution if 
he was prevented from leaving the Panama Canal Zone after having complied with all the 
laws and regulations. 
ons mas Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 141, 71 S. Ct. 624, 

. Ed. 817.) 

18 (Browder v. United States, 312 U. S. 335, 338, 61 S. Ct. 599, 85 L. Ed. 862.) 

4 (United States v. Curtiss-Wright Corp., supra.) 

4% (Cox v. New Hampshire, 312 U. S. 569, 574, 61 S. Ct. 762, 765, 85 L. Ed. 1049.) 

16 (Federal Communications Commission v. WJR, 337 U. S. 265, 275, 69 S. Ct. 1097, 1103, 
93 L. Ed. 1353.) 

17(L. B. Wilson, Inc. v. Federal Communications Commission, 83 U. S. Ap? Dc 176, 
185, 170 F. 2d 793, 802; Barry v. Hall, 68 App. D. C. 350, 353, 98 F. 2d 222, 225.) 

#8 (L. B. Wilson, Inc. v. F. C. C., supra.) 

19 (Federal Communications Commission v. WJR, supra.) However, the hearing pro- 
visions of the Administrative Procedure Act, 5 U. S. C. A. § 1001 et seq., have been held 
applicabie to hearings the requirement for which has been read into a statute in order to 
save the statute from invalidity. (Wong Yang Sung v. McGrath, 339 U. S. 33, 50, 70 
8. Ct. 445. 94 L. Ed. 616.) 
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cretion. We hold that, like other curtailments of personal liberty for the publie 
good, the regulation of passports must be administered, not arbitrarily or 
capriciously, but fairly, applying the law equally to all citizens without dis. 
crimination, and with due process adapted to the exigencies of the situation, 
We hold further that such administration is possible under the existing statute 
and regulations. 

Since the Act in question is susceptible of an interpretation which would permit 
due process, it follows that it is not in violation of the Fifth Amendment. The 
President’s regulation authorizing withdrawal of passports is clearly within the 
intent of the Congress, and is susceptible of and must be construed as exacting 
notice and opportunity to be heard prior to any judgment affecting revocation or 
refusal to renew a passport. 

The third member of this court is of the view that the complaint is to be 
analyzed as an attack merely on the action of the Secretary of State and, ag 
such, it involves no substantial question as to the constitutionality of the statute, 

[15-18] We take the view that a substantial and serious constitutional] 
question has been raised,” which necessitated the convening of a three-judge 
court, in that the statute is susceptible of the interpretation followed by the 
Secretary of State, and as so interpreted and applied it would be unconstitu- 
tional. While there have been previous pronouncements by the Supreme Court 
reading into statutes due process provisions under certain circumstances, the 
statutes there involved were not so clearly analogous to the one here in question 
as to remove the substantial character of the constitutional question. The mere 
fact that in the opinion of the three judges who heard the case, the statute may 
be interpreted so as to provide due process, does not change the fact that there 
is a substantial constitutional question, and does not ipso facto require a remand 
to one district judge for final determination of the issues. 

Since there is a substantial constitutional question, there is no doubt of the 
propriety of action by the three-judge court as to all questions involved in the 
litigation necessary for disposition of the prayer for injunction.” We find that 
this is a proper case for a final determination of the issues, since it requires no 
further encroachment on the time of the three-judge court for additional hearing, 
and remand to a single district judge would merely result in duplication. 

We conclude that revocation of the plaintiff's passport without notice and 
hearing before revocation, as well as refusal to renew such passport without an 
opportunity to be heard, was without authority of law. It follows that the 
Secretary of State should be directed to renew or revalidate the plaintiff's 
passport without the amendment making it valid only for return to the United 
States, unless a hearing is accorded her within a reasonable time. 

Counsel will present promptly an appropriate order. 

CURRAN, J., concurs. 

FAHY, Circuit Judge (dissenting on jurisdictional grounds). 

In my opinion the case should be decided by a single district judge rather 
than by a specially constituted three-judge court. This latter type of court has 
been authorized by Congress in circumstances which come within the following 
provision : 

“An interlocutory or permanent injunction restraining the enforcement, 
operation or execution of any Act of Congress for repugnance to the Consti- 
tution of the United States shall not be granted by any district court or 
judge thereof unless the application therefor is heard and determined by a 
district court of three judges under section 2284 of this title.’ (28 U. 8. C. 
§ 2282 (Supp. IV 1951) ) 

In other circumstances jurisdiction does not fall to a district court composed 
of three judges. California Water Service Co. v. Redding, 1938, 304 U. S. 252, 
58 S. Ct. 865, 82 L. Ed. 1323;7 see, also, Ex parte Bransford, 1940, 310 U. 8. 
354, 361, 60 S. Ct. 947, 84 L. Ed. 1249.7, As said in Oklahoma Gas Co. v. Okla- 


It is therefore our view that California Water Service Co. v. Redding, 304 U. 8. 252, 
58 S. Ct. 865, 82 L. Ed. 1323 ; Ex parte Bransford, 310 U. S. 354, 60 S. Ct. 947, 84 L. Bd. 
1249, and Oklahoma Gas Co. v. Oklahoma Packing Co., 292 U. 8. 386, 54 S. Ct. 732, 78 
L. Ed. 1318, cited by the dissenting judge, are inapplicable. 

2 Sterling v. Constantin, 287 U. S. 378, 393, BB S. Ct. 190, 77 L. Ed. 375; Osage Tribe 
of Indians v. Ickes, D. C., 45 F. Supp. 179, 185. 


1This case involves the predecessor provision of 28 U. S. C. § 2282, supra, which was 
identical in the respect here apposite to ; 2282. 

7 This case arose under the old Jud. Code § 266, the predecessor of 28 U. S. C. § 2281. 
The latter provision presently governs the convening of a three-judge district court where 
the attack is upon the constitutionality of a state statute. Those parts of the opinion which 
support the text are fully applicable here as § 266, supra, in the respect here pertinent in 
no way differs from § 2282. 
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noma Packing Co., 1934, 292 U. S. 386 at 391, 54 8. Ct. 732, 78 L. Ed. 1318," 
the three-judge procedure is an extraordinary one, designed for a specific class 
of cases. Under such procedure an appeal may be taken directly to the Supreme 
Court, 28 U. 8S. C. § 1253 (Supp. [V 1951), to permit expeditious final disposition 
of a question involving the possible repudiation of an act of Congress as repug- 
nant to the Constitution. But the basis for the claim of such repugnancy must 
be substantial. Jameson & Co. v. Morgenthau, 1939, 307 U. S. 171, 59 S. Ct. 804, 
83 L. Ed. 1189 (see n. 1, supra) ; California Water Service Co. v. Redding, supra. 

The amended complaint does not meet these requirements. It does not even 
mention the Act of Congress relied upon to support the Secretary’s revocation of, 
and refusal to renew, plaintiff's passport, namely, 44 Stat. 887 (1926), 22 
U. §. C. A. §211a.* The amended complaint refers only to 22 U. 8. C. A. §§ 223— 
925, and asserts that these provisions, as construed and applied by the defendant 
to the plaintiff, who is a citizen, are unconstitutional. Section 223 has to do 
with war-time restrictions upon the departure from or entry into the United 
States of an alien, and other matters equally inapplicable. Section 224 makes 
it unlawful under conditions therein specified for a citizen to depart from or 
enter the United States unless he bears a valid passport, provisions also presently 
inapplicable to the ‘plaintiff.’ Section 225 prescribes the punishment for viola- 
tion of §§ 223 and 224.° 

Even if we construe the complaint as though it implicitly attacks the constitu- 
tionality of 22 U. S. C. A. §211a, no substantial constitutional question is 
presented. This section reads: 

“The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued, and verified in foreign countries by diplomatic represen- 
tatives of the United States, and by such consul generals, consuls, or vice 
consuls when in charge, as the Secretary of State may designate, and by the 
chief or other executive officer of the insular possessions of the United States, 
under such rules as the President shall designate and prescribe for and on 
behalf of the United States, and no other person shall grant, issue, or verify 
such passports.” (44 Stat. 887 (1926), 22 U. S. C. A. § 211a.) 

In the first place, the constitutionality.of this provision is not affected by con- 
struing it to include the power to revoke a passport. If such an interpretation is 
erroneous revocation has resulted from an exercise of authority not granted and 
would be invalid on that ground. This would leave untouched the question of 
constitutional validity of the statute itself, placing control of granting and issuing 
passports in the Secretary of State under rules prescribed by the President. On 
that question I think it cannot be seriously doubted that Congress acted within its 
authority. Congressional choice in this respect is not only plainly constitutional 
but is obviously appropriate, for the subject has much to do with the conduct of 
foreign affairs. Indeed, when plaintiff’s position is analyzed her attack upon the 
action of the Secretary is not in reality an assertion that the statute itself is 
unconstitutional but a claim that the Secretary, in administering the statute, has 
exceeded his powers in assuming authority to revoke, and, in any event, in not 
according plaintiff the safeguards to which she is entitled.” As indicated 
above, whether or not the statute includes the power to revoke is a question of 
statutory construction; and failure of the Secretary, or of the regulations pre- 
scribed by the President, to accord proper safeguards, does not affect the constitu- 
tionality of the statute, for if plaintiff is entitled by the Constitution to notice and 
hearing or other appropriate procedures, the statute must be read as requiring 
such procedures. The Japanese Immigrant Case, 1903, 189 U.S. 86, 23 S. Ct. 611, 


*This case also arose under old § 266 (see n. 2, supra). 

*This section can be traced back ultimately to Rev. Stat. § 4075, Act of May 30, 1866. 

‘The defendant in its answer avers, and it is not disputed. that plaintiff’s passport is 
valid for the purpose of permitting her to return to the United States. 

*Notwithstanding the termination by the President on April 28, 1952, of the Proclama- 
tion of May 27, 1941, referred to in § 223, the provisions of §§ 223-225 are no doubt still 
applicable by virtue of Acts of Congress enacted since April 14, #952. Emergency Powers 
Interim Continuation Act, Public Law 313, approved by the President April 14, 1952; 
8. J. Res. 156, Public Law 368, approved by the President May 28, 1952: Public Law 393, 
approved by the President June 14. 1952: H. J. Res. 490, Public Law 428. approved by the 
President June 30, 1952; Public Law 450, approved by the President July 6, 1952: also, 
Immigration and Nationality Act, Sec. 215 (a) et seq., enacted into law over President’s 
veto. June 27, 1952 

™The complaint nowhere asserts that 22 U. S. C. A. § 211a is invalid as an unauthorized 
delegation of legislative authority. Such a claim in any event would not be substantial, 
since the broad terms of the grant are sufficient in the area of governmental action which 
has to do with the conduct of foreign affairs. United States v. Curtiss-Wright Corp., 
1936, 299 U. S. 304. 57 S. Ct. 216, 81 L. Ed. 255: Chicago & Southern Air Lines v. Water- 
man Corp., 1948, 333 U. S. 1038, 68 S. Ct. 431, 92 L. Ed. 568. 
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47 L. Ed. 721; American Power & Light Co. v. 8. B. C., 1946, 329 U. 8. 90, 67 §, o 


133, 91 L. Ed. 103; Wong Yang Sung v. McGrath, 1950, 339 U. S. 33, 70 8. Ct. 445 
94 L. Ed. 616. 

In my view therefore the case is one for the usual district court composed of 
a single judge, with right in the parties to appeal from his decision to the Cour 
of Appeals, followed by right of petition to the Supreme Court for review op, 
writ of certiorari. This litigation should not be deemed within the special clags 
of cases committed by Congress to a specially constituted three-judge court, 
properly convened only when a substantial question is raised as to the cop. 
stitutionality of an Act of Congress the enforcement, operation or execution of 
which is sought to be enjoined, with right of direct appeal to the Supreme Court, 
28 U. S. C. § 2282, supra. Plaintiff in the end seeks at most to enjoin action of 
the Secretary which might be invalid because not in conformity with the proper 
construction of the statute under which he acts. She raises, and there is involved, 
no substantial question as to the constitutionality of the statute. 


®In his concurring opinion in Anti-Fascist Committee v. McGrath, 1951, 341 U. §, 123 
71.8. Ct. 624, 95 L. Ed. 817, Justice Frankfurter said: “The construction placed by this 
Court upon legislation conferring administrative powers shows consistent respect for 
requirement of fair procedure before men are denied or deprived of rights. From a great 
mass of cases, repereg the full gamut of control over property and liberty, there emerges 
the principle that statutes should be interpreted, if explicit aqeage does not preclude, a 
as to observe dué process.in its basic meaning. * * * " 341 U.S. at pee 165, 71 S. Ct at 

. S. 337 at page 356, 


age 645. To like effect see Anniston Mfg. Co. v. Davis, 1937, 301 
7 8. Ct. 816, 81 L. Ed. 1143. 
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OTTO NATHAN, PLAINTIFF, v. JOHN FOSTER DULLBS, SECRETARY OF 
STATE, DEFENDANT. 


Civ. A. No. 3479-54. 
United States District Court, District of Columbia. 
Feb. 28, 1955. 


SCHWEINHAUT, District Judge. 


{1, 2] This action involves an application for a passport to travel abroad 
which was denied. Several legal questions are posed but one it seems to me is 
predominant and determines the case. Plaintiff applied for a passport in De- 
cember 1952. After several months of informal interrogation and correspondence, 
he was in July 1954 denied a passport. The record in the case and stipulations 
of counsel leave the facts fairly clear and from them I can reach only one con- 
clusion which is that the plaintiff did not have a hearing which the law con- 
templates and guarantees. I do not suggest the form or the manner in which such 
a hearing should be held but there should be one. It does not satisfy me to 
argue that the plaintiff has not exhausted his administrative remedies since I 
think as a matter of practical fact he had none. 

The motion to dismiss the complaint is denied and an appropriate order will be 
signed. 
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WILLIAM CLARK, PLAINTIFF, v. JOHN FOSTER DULLES, SECRE 
TARY OF STATE, ET AL., DEFENDANTS. 


Civ. A. No. 2620-54. 
United States District Court, District of Columbia. 
Feb. 28, ‘1955. 


SCHWEINHAUT, District Judge. 

I have this day decided the case of Nathan v. Dulles, D. C., 129 F. Supp. 961, 
and the reasoning in that case applies equally, it seems to me, in this one. It ig 
urged by the government that the plaintiff had a “hearing” in that he personally 
talked to and corresponded with the then Under Secretary of State. I do not 
believe that that was a hearing in the sense that the law has in mind. I think, 
therefore, that the plaintiff should have a hearing in the State Department but 
I do not suggest or direct the manner in which the hearing should be conducted. 

The motion to dismiss and the motion for summary judgment are both denied 
and an appropriate order will be signed. 
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LEONARD B. BOUDIN, PLAINTIFF, v. JOHN FOSTER DULLES, SEC- 
RETARY OF STATE, DEFENDANT. 


Civ. A. No. 3850-55. 
United States District Court, District of Columbia. 
Nov. 22, 1955. 


YOUNGDAHL, District Judge. 

This cause came on to be heard on plaintiff’s motion for sun mary judgment 
and preliminary injunction, and defendant’s motion for summary judgment and 
opposition to the motions of plaintiff. 

Plaintiff is a native-born citizen of the United States and a practicing attorney. 
He filed an application for a passport on April 28, 1954, to go to Europe, pri- 
marily to consult with and advise certain of his clients resident there. His 
passport application was disapproved, tentatively, by Mrs. Ruth B. Shipley, then 
Director of the Passport Office. Subsequently plaintiff was issued a limited 
passport for travel in specified countries in Europe for a period limited to four 
months after he executed an affidavit in which he stated, among other things, that 
he was not then a member of the Communist Party. On October 20, 1954, after 
his trip, plaintiff requested that the restrictions imposed be removed from his 
passport. He was asked to execute an affidavit relating to his past membership 
in the Communist Party. This he declined to do but was informed that he 
would be issued a standard passport, nevertheless. Upon reconsideration, the 
Department of State, on February 24, 1955, informed plaintiff that he was not 
eligible for further passport facilities under Section 51.135 of the Passport 
Regulations.” On March 24, 1955, plaintiff appealed to the Board of Passport 
Appeals of the Department of State. A hearing was held on May 6, 1955, after 
which the Board recommended to the Secretary of State that the decision of the 
Passport Office be affirmed. This the Secretary did and on May 27, 1955, plaintiff 
was so informed. 

On August 30, 1955, plaintiff instituted the present action seeking a declara- 
tory judgment that he is entitled to a passport; that the passport regulations 
and rules of the Board of Passport Appeals, under which he was denied a pass- 
port, are invalid and unconstitutional; and that injunctive relief be granted re- 
quiring the Secretary to issue him a passport. 

On October 17, 1955, an affidavit of the Secretary of State was filed in this 
court setting forth the reasons for his denial of passport facilities. These rea- 
sons were based on a review of the State Department’s files on the plaintiff, con- 
fidential security information, and testimony of the plaintiff before the Board of 
Passport Appeals. 

It must now be accepted that travel abroad is more than a mere privilege 
accorded American citizens. It is a right, an attribute of personal liberty, which 
may not be infringed upon or limited in any way unless there be full compliance 


1§51.135 Limitation on Issuance of Passports to Persons Supporting Communist 
Movement. In order to promote the national interest by assuring that persons who 
support the world Communist movement of which the Communist Party is an integral unit 
may not, through use of United States passports, further the purposes of that movement, no 
pessport, except one limited for direct and immediate return to the United States, shall be 
ssued to: 

(a) Persons who are members of the Communist Party or who have recently terminated 
such membership under such circumstances as to warrant the conclusion—not otherwise 
rebutted by the evidence—that they continue to act in furtherance of the interests and 
under the discipline of the Communist Party ; 

(b) Persons, regardless of the formal state of their affillation with the Communist Party, 
who engage in activities which support the Communist movement under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domination, or control exercised over 
them by the Communist movement. 

(c) Persons. regardless of the formal state of their affiliation with the Communist 
Party, as to whom there is reason to believe, on the balance of all the evidence, that they 
are going abroad to engage in activities which will advance the Communist movement for 
the purpose, knowingly and willfully of advancing that movement. 
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with the requirements of due process. Shachtman v. Dulles, D. C. Cir., 1955, 
225 F. 2d 938; Bauer v. Acheson, D. C. 1952, 106 F. Supp. 445; Williams v. Fears, 
1900, 179 U. S. 270, 274, 21 S. Ct. 128, 45 L. Ed. 186. Travel beyond the confines of 
our sovereign borders requires the possession of a passport. It is not only unlaw- 
ful for a citizen to travel to Europe without a passport but it is virtually im. 
possible to enter a European country without one. See 8 U. S. C. 1185, and 
Shachtman v. Dulles, supra. The denial of a passport must therefore comply 
with due process requirements. This is especially true where, as here, an up. 
warranted denial may constitute both a deprivation of personal liberty and of 
property, for plaintiff does receive legal fees from his European clients. 

The rather contradictory shifts in position by the Government regarding thig 
plaintiff renders suspect the standard for determining the right to a passport 
under Section 51.135 of the Passport Regulations. Nevertheless, the Court ig 
satisfied that the Secretary of State is necessarily empowered to make reason. 
able classifications of persons who are to be granted or denied passports. While 
Section 51.135 does not appear to set forth an unreasonable classification, it 
must be conceded that it is sweeping in nature and does permit exceedingly wide 
discretion to the Department of State to deny passports. This being so, fair play 
requirés that one have the opportunity to challenge the basis of, and reasons for, 
a denial under this Section directly and specifically. Yet Section 51.170, adopted 
by the Board of Passport Appeals on December 30, 1953, reads : 

“In determining whether there is a preponderance of evidence supporting 
the denial of a passport the Board shall consider the entire record, includ- 
ing the transcript of the hearing and such confidential information as it may 
have in its possession. The Board shall take into consideration the inability 
of the applicant to meet the information of which he has nut been advised, 
specifically or in detail, or to attack the credibility of contidential inform- 
ants.” 

The Court must consider Sections 51.135 and 51.170 together. In so doing, It 
becomes evident that the Passport Office retains substantially unrestricted discre- 
tion to deny passports under substantive classification 51.135. Facts which they 
consider warrant a denial need never appear on. record. Whether, in fact, 
evidence exists to warrant a denial, neither an applicant nor the courts can ever 
know. The source, quality, or quantity of evidence which has guided the Board 
and been instrumental in its decision can be reviewed by no one. This cannot 
fairly be held to constitute reasonable regulation. It must be viewed as con- 
ferring upon the Board limitless authority. Any hearing provided an applicant 
becomes an empty gesture. Consider this case. In explaining to plaintiff why 
his application had been denied the Director of the Passport Office, on February 
24, 1955, wrote: 

“Evidence has been obtained that you are a member of the Communist 
Party, and reports of your activities in recent years indicate that if your 
membership was terminated it was under such circumstances as warrant 
the conclusion, not otherwise rebutted by the evidence, that you continue 
to act in the furtherance and under the discipline of the Communist Party.” 

Does this mean that all the Passport Office need do is restate the wording of 
§ 51.135 (a) to deny a passport? Such conclusion is suggested, as evidence sup- 
porting the above statement scarcely appears in the record, although it may well 
be found in some secret file. Consider also the letter to plaintiff from Mr. John 
W. Sipes, Counsel of the Board of Passport Appeals, dated April 19, 1955. It 
informed plaintiff what was indicated in the confidential files, but not what evi- 
dence was actually contained in the files or the source of such evidence. To the 
same effect is the affidavit of John Foster Dulles, Secretary of State. His de- 
cision to deny plaintiff a passport rested, so he stated, “* * * on a pattern of 
associations and activities on the part of plaintiff over an extended period of time 
leading to the conclusion that plaintiff has been and continues to be a supporter 
of the Communist movement. Included are associations and activities disclosed 
by or inferred from the Department of State files concerning the plaintiff as 
follows * * *,” 

In short, there can be no dispute that confidential information was employed; 
that files were not revealed; and that evidence contained therein could not be, and 
was not, subjected to cross-examination. See Transcript of Proceedings, May 6, 
1955 of Hearing Panel of the Board of Passport Appeals, pages 62-67. 

How can an applicant refute charges which arise from sources, or are based 
upon evidence, which is closed to him? What good does it do him to be apprised 
that a passport is denied him due to associations or activities disclosed or in- 
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ferred from State Department files even if he is told of the associations and ac- 
tivities in a general way? What files? What evidence? Who made the infer- 
ences? From what materials were those inferences made? 

To uphold § 51.170 would grant to the Government the right to deny passports 
in an uncontrolled manner, with virtually absolute authority, at any time and in 
any way it sees fit. The right to a quasi-judicial hearing must mean more than 
the right to permit an applicant to testify and present evidence. It must include 
the right to know that the decision will be reached upon evidence of which he 
js aware and cap refute directly. See Dulles v. Nathan, D. C. Cir., 1955, 225 F. 
94 29, 30-31. It is not enough that Section 51.170 requires the Board to take into 
consideration the inability of the applicant to meet the information of which he 
has not been advised, or to attack the credibility of confidential informants, for 
whether the Board does or does not do this no one can ever know. 

Confidential information is of unquestionable importance to executive officers 
in performing their duty, but it should be confined for use in obtaining factual 
data which may itself be used of record. When the basis of action by any 
pranch of the government remains hidden from scrutiny and beyond practical 
review, the seeds of arbitrary and irresponsible government are sown. More and 
more the courts have become aware of the irreparable damage which may be, 
has been, and is, wrought by the secret informer and faceless talebearer whose 
identity and testimony remains locked in confidential files. See Burrell v. Mar- 
tin, D. C. Cir., 1955, — F. 2d —; and Parker v. Lester, 9 Cir., 1955, 227 F. 2d 708. 

Section 51.170, when used in conjunction with 51.135, does not comport with 
due process. The case will be sent back to the Passport Office for a hearing 
within twenty days. All evidence upon which the Office may rely for its decision 
under Section 51.135 must appear on record so that the applicant may have the 
opportunity to meet it and the court to review it. 
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WELDON BRUCE DAYTON, PLAINTIFF, v. JOHN FOSTER DULLES, SECRR. pa 
TARY OF STATE, DEFENDANT. a 

a pisos oe to 

Civ. A. No. 4890-55. ap 

United States District Court, District of Columbia. ~ 
Ww 

Dec. 21, 1956. tri 

rel 

McGARRAGHY, District Judge. pa 

This is a proceeding in which the plaintiff prays for a judgment declaring bo 
(a) that he is entitled to a passport under the statutes of the United States: ag 
(b) that the passport regulations and rules of the Board of Passport Appeals | 
are unlawful, invalid and illegal; (c) enjoining defendant (the Secretary of ha 
State) from continuing to deny a passport to plaintiff; and (d) directing de is 
fendant to issue a passport to plaintiff forthwith in standard form and for me 
standard duration. Th 

The plaintiff filed a motion for summary judgment. The defendant Secretary ing 
of State filed his answer, motion for summary judgment and affidavit of the otl 
Acting Secretary of State reciting the reasons for his decision denying plaintiff th 
passport facilities. This Court held that the denial of plaintiff's application for rel 
a passport was a reasonable exercise of discretion by the Secretary of State | 
under valid regulations, and that it was not in violation of the due process re- pa 
quirements of the Constitution, Amend. 5. Thereupon, an order was entered of 
granting the defendant’s motion for summary judgment and dismissing the dis 
complaint. an 

On appeal, Dayton vy. Dulles, D. C. Cir., 237 F. 2d 43, the Court of Appeals, fol- in 
lowing its decision in Boudin v. Dulles, 98 U. S. App. D. ©. 305, 235 F. 2d 582, by 
held that instead of accepting the affidavit filed in support of the defendant's wi 
motion for summary judgment, the better practice requires that the denial of inf 
the passport itself should specify the regulations upon which it rests and should eff 
contain findings as called for by the Court’s opinion in Boudin. an 

The Court of Appeals quoted from Boudin as applicable here that the Secre- an 
tary should, if he refuses a passport, state whether his findings are based on the in 
evidence openly produced or (in whole or in material part) on secret informa- | 
tion not disclosed to the applicant. If the latter, the Secretary should explain mi 
With such particularity as in his judgment the circumstances permit, the nature 
of the reason why such information may not he disclosed. It was pointed out fo 
that this will facilitate the task of the Courts in dealing with the question of the pli 
propriety of the Secretary’s use of confidential information—a question which of 
was not reached in Boudin. mi 

In a footnote to the quotation from Boudin, the Court of Appeals pointed out rei 
that if considerations of internal security rather than the conduct of foreign 
affairs are involved, the Secretary should so state. th 

Accordingly, the judgment heretofore entered herein was reversed and the va 
case remanded to this Court for further proceedings not inconsistent with the va 
opinion of the Court of Appeals. 

Thereafter, the Secretary of State filed his “Decision and Findings in the case ac 
of Weldon Bruce Dayton” and transmitted a copy thereof to Mr. Dayton. The Ju 
passport application was denied under Sec. 51.135(c) of the Passport Regula- th 
tions and because the issuance of a passport would be contrary to the national a 
interest. ng 

The decision of the Secretary of State is divided into six numbered paragraphs, De 
the first four of which have subparagraphs (a) and (b) respectively. 8a 

The sub-paragraphs (a) of the first four numbered paragraphs are based upon of 
information contained in the open record and relate various associations and qu 
activities of the plaintiff. = 


Sub-paragraphs (b) of the first four numbered paragraphs are based on con- 
fidential information contained in the files of the Department of State indi- 
cating that a committee of which the plaintiff was at one time chairman, was 
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conceived and organized by Communist party officials as a front for propaganda 
and espionage activities; that the individuals named as associates of the plain- 
tiff in the organization of said committee were members of the Communist party 
at the time of their association with the plaintiff in the work of the committee; 
that another individual with whom the plaintiff was closely associated and with 
whom he resided for a period of time was an active member of the Communist 
party, and that he was involved in the espionage apparatus of Julius Rosenberg; 
that an apartment building in New York, where the plaintiff was present during 
1949 and 1950 on more than one occasion, contained an apartment unit leased 
to the same individual with whom the plaintiff had been associated and which 
apartment unit was used by Julius Rosenberg and other members of his spy ring 
for the microfilming of classified United States Government documents which 
were ultimately transferred to a foreign power; and that the plaintiff’s proposed 
travel abroad is to work in close collaboration with an individual who recently 
renounced his American citizenship, has held membership in the Communist 
party outside the United States, has engaged in numerous Communist activities 
both in this country and abroad, and is suspected or being a Communist espionage 
agent. 

Paragraph V of the Decision and Findings by the Secretary states that he 
has reason to believe, on the balance of all the evidence, ‘‘that the applicant 
is going abroad to engage in activities which will advance the Communist move- 
ment for the purpose, knowingly and willfully of advancing that movement.” 
The Secretary states that he has reached this conclusion on the basis of the find- 
ings, together with the confidential information relating thereto ‘as well as 
other confidential information contained in the files of the Department of State, 
the disclosure of which might prejudice the conduct of United States foreign 
relations.” (Emphasis supplied.) 

Paragraph VI states that the confidential information referred to in sub- 
paragraphs (b) of paragraphs I, II, II’, and IV, relates to the internal security 
of the United States; that the substance of this confidential information was 
disclosed to the applicant during the consideration of his passport application 
and that to disclose publicity the sources and details of this information would, 
in the judgment of the Secretary of State, “be detrimental to our national interest 
by compromfsing investigative sources and methods and seriously interfering 
with the ability of this Department and the Executive Branch to obtain reliable 
information affecting our internal security. Moreover, it would have an adverse 
effect upon our ability to obtain and utilize information from sources abroad 
and interfere with our established relations in the security and intelligence area ; 
and might, with respect to information referred to in paragraph V, prejudice the 
interest of the United States foreign relations.” 

The case is again before the Court on cross motions for summary judgment 
making substantially the same contentions as originally argued. 

We now have a decision and findings by the Secretary of State made in con- 
formity with the ruling of the Court of Appeals and reciting that the denial of 
plaintiff's passport application was pursuant to the provisions of Sec. 51.135 (c) 
of the Passport Regulations and also detailing the extent of confidential infor- 
mation relied upon in denying the passport, explaining the nature of and the 
reason why such information may not be disclosed. 

In his motion for summary judgment, the plaintiff renews his attack upon 
the validity of the Passport Regulations and contends that, assuming the 
validity of the Regulations, the defendant’s denial of a passport to plaintiff 
Violates due process. 

The defendant contends that the Regulations are valid; that the discretionary 
action of the Secretary of State in granting or denying passport is subject to 
judicial review, if at all, only to the extent necessary to determine whether 
the Secretary of State has denied a passport on stated grounds which are 
“arbitrary” and, therefore, do not support his ultimate determination and that, 
on the open record, without reference to the confidential information in the 
Department's files, the Secretary would have been justified in rendering the 
Same decision and that his denial of plaintiff's application was not an abuse 
of discretion. The defendant further contends that if the Court reaches this 
question, the Secretary validity relied on confidential information and there was 
no denial of due process in view of the reasons given by the Secretary for its 
non-disclosure. 
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The Validity of Regulations 


The regulation under which the passport application was denied provides a, 
foilows: 

“§$ 51.135 Limitation on Issuance of Passports to Persons Supporting 
Communist Movement. In order to promote the national interest by assy. 
ing that persons who support the world Communist movement of which th 
Communist Party is an integral unit may not, through use of United States 
passports, further the purposes of that movement, no passport, except one 
limited for direct and immediate return to the United States, shall be 
issued to: 

“(q) * * * 

“(b) ** * 

“(c) Persons, regardless of the formal state of their affiliation with the 
Communist Party, as to whom there is reason to believe, on the balance of 
all the evidence, that they are going abroad to engage in activities which wij] 
advance the Communist movement for the purpose, knowingly and willfully 
of advancing that movement.” 

Title 22 U. S.C. A. § 211a authorizes the Secretary of State to grant and issye 
passports “under such rules as the President shall designate and prescribe for 
and on behalf of the United States.” 

The President, by Executive Order March 31, 1938, No. 7856, 3 F. R. 799, 
Title 22 C. F. R., Sec. 51.1 et seq., authorized the Secretary of State “in his dis. 
cretion to refuse to issue a passport, to restrict the passport for use only in 
certain countries, to restrict it against use in certain countries, to withdraw or 
cancel a passport already issued, and to withdraw a passport for the purpose of 
restricting its validity or use in certain countries.” 

Sec. 126 of the Executive Order authorized the Secretary of State “to make 
regulations on the subject of issuing, renewing, extending, amending, restricting 
or withdrawing passports additional to these rules and not inconsistent 
therewith.” 

It was pursuant to this redelegation of power by the President that the 
Secretary of State issued the regulation under which the plaintiff was denied 
passport facilities. 

[1] It has been held in numerous decisions that heads of the several Execu. 
tive Departments may act for the President where Congress has committed a 
matter specifically to the President. Hegler v. Faulkner, 153 U. 8S. 109, 117, 14 
S. Ct. 779, 38 L. Ed. 653; Russell Motor Car Co. v. United States, 261 U. S. 514, 
(23, 43 S. Ct. 428, 67 L. Ed. 778; Cole v. Young, 96 U. S. App. D. C. 379, 226 
F. 2d 337, reversed on other grounds 351 U. S. 536,76 S. Ct. 861, 100 L. Ed. 1396. 

[2] As was said in Bauer v. Acheson, D. C., 106 F. Supp. 445, 449, which dealt 
specifically with the Executive Order now under consideration, “It is clear that 
the authority to issue passports necessarily implies authority also to regulate 
their use and to withdraw them.” 

And in Shachtman v. Dulles, 96 U. S. App. D. C. 287, 290, 225 F. 2d 938, 941, 
the Court said: 

“World conditions, and those in particular areas, as to which the Exect- 
tive has special information and on the basis of which he is especially quali- 
fied to make decisions, bear upon the question. For reaspns thus suggested 
the issuance of passports throughout our history has been left to the judgment 
of the Secretary of State under. Presidential regulation, and is subject only 
to constitutional safeguards. And even these must be defined with cautious 
regard for the responsibility of the Executive in the conduct of foreign 
affairs.” 

[3] It is my opinion that the regulation under which the Secretary acted is 
valid under the authority of the Act of Congress and the Executive Order cited. 


The Question of Due Process 


The plaintiff contends that the denial of his passport application violates pro 
cedural due process requirements of the Constitution since it is based on “con 
fidential information in defendant’s files, secret and undisclosed to plaintiff” ; and 
violates substantive due process since it is not supported by substantial evidence 
but rather is contrary to the evidence of record. 

The findings by the Secretary of State in sub-paragraphs (a) of paragraphs], 
II, III, and IV are based on information contained in the open record, including 
plaintiff’s statements. An extensive hearing was held before the Board of Pass 
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port Appeals on January 18, 1955, at which the plaintiff testified and was repre- 
sented by counsel and was interrogated by counsel for the defendant in connec- 
tion with derogatory information against the plaintiff, the substance of which 
had been disclosed to the plaintiff during the consideration of his passport appli- 
cation. A second hearing was convened at which three witnesses were called by 
the Government and cross-examined by plaintiff’s counsel. These hearings and 
the statements of the plaintiff are the basis of the findings by the Secretary on 
the open record. 

The full significance of the findings under sub-paragraphs (a) can be deter- 
mined only by reference to sub-paragraphs (b) which are based on confidential 
information contained in the files of the Department of State, the substance of 
which was disclosed to the applicant during consideration of his passport appli- 
cation but the sources and details of which were not disclosed in view of the 
judgment of the Secretary of State that such disclosure would be detrimental 
to our national interest by compromising investigative sources and methods 
and seriously interfere with the ability of the State Department and the Execu- 
tive Branch to obtain reliable information affecting our internal security. 

Moreover, the Secretary found that such disclosure would have an adverse 
effect upon our ability to obtain and utilize information from sources abroad 
and interfere with our established relationships in the security and intelligence 
area. 

Also, the Secretary states that the conclusion reached with respect to the plain- 
tiff is based not only upon the confidential information referred to in paragraphs 
I, II, III and IV, but also on “other confidential information contained in the 
files of the Department of State, the disclosure of which might prejudice the con- 
duct of the United States foreign relations.” 

[4] In the light of the foregoing, it is my opinion that the denial of a pass- 
port to the plaintiff did not violate either procedural or substantive due process. 

To hold otherwise would be to say that any citizen of the United States desir- 
ing a passport for the purpose of going abroad to engage in activities which will 
advance the Communist movement could force issuance of the passport unless 
the Secretary of State made disclosures detrimental to our national interest, 
affecting our internal security, and prejudicing the conduct of the United States 
foreign relations. 

Such a holding would be contrary to a body of decisions which recognize the 
complicated, delicate and manifold problems relating to our foreign relations 
and the fact that such relations are largely immune from judicial inquiry or 
interference. Latvian State Cargo & Passenger S. S. Line v. McGrath, 88 U. S. 
App. D. C. 226, 188 F. 2d 1000, certiorari denied 342 U. S. 816, 72 S. Ct. 30, 
96 L. Ed. 617; United States v. Curtiss-Wright Export Corporation, 299 U. S. 
304, 57 S. Ct. 216, 81 L. Ed. 255; Harisiades v. Shaughnessy, 342 U. S. 580, 72 
8. Ct. 512, 96 L. Ed. 586. 

As was pointed out in Shachtman v. Dulles, supra, the issuance of passports 
throughout our history has been left to the judgment of the Secretary of State 
under Presidential regulation and is subject only to Constitutional safeguards 
and “even these must be defined with cautious regard for the responsibility of 
the Executive in the conduct of foreign affairs.” [96 U.S. App. D. C. 287, 225 F. 
2d 942.] 

As was observed by Mr. Justice Holmes in Moyer v. Peabody, 212 U. S. 78, 


84, 29 S. Ct. 235, 236, 53 L. Ed. 410, “It is familiar that what is due process 


of law depends on circumstances. It varies with the subject-matter and the 
necessities of the situation.” 

Mr. Justice Frankfurter pointed out in Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U. S. 123, 163, 71 S. Ct. 624, 644 that “Due process is not a me- 
chanical instrument. It is not a yardstick. It is a process. It is a delicate 
process of adjustment inescapably involving the exercise of judgment by those 
whom the Constitution entrusted with the unfolding of the process.” 

In Betts v. Brady, 316 U. S. 455, 462, 62 S. Ct. 1252, 1256, 86 L. Ed. 1595, the 
Court said: 

“That which may, in one setting, constitute a denial of fundamental fair- 
ness, shocking to the universal sense of justice, may, in other circumstances, 
and in the light of other considerations, fall short of such denial.” 

{5] In addition to providing protection to the rights of individual citizens, 
the Constitution also recognizes interests of the Government and. when con- 
flicts arise, they can be resolved only by “balancing the conflicting individual 
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and national interests involved.” American Communications Ass’n, C. I. 0, y 
Douds, 339 U. S. 382, 410, 70 8. Ct. 674, 690, 94 L. Ed. 925. 

[6] The essence of the plaintiff’s claim is that he is entitled to confrontation 
of all witnesses and that denial of such confrontation constitutes a denial of due 
process. 

This contention asserts for the plaintiff in an administrative proceeding 
right of confrontation conferred only on defendants in criminal actions and jg 
not supported by authority where the question has been raised in administra. 
tive proceedings. Norwegian Nitrogen Products Co. v. United States, 288 U. g. 
294, 53 S. Ct. 350, 77 L. Ed. 796; and Williams v. People of State of New York, 337 
U. S. 241, 69 S. Ct. 1079, 93 L. Ed. 1337, are contrary to the plaintiff’s contentions. 

It seems to me that the Supreme Court disposed of the problem when, in Chicago 
& Southern Air Lines, Inc., v. Waterman S. 8S. Corp., 333 U. S. 103, 111, 68 
S. Ct. 431, 436, 92 L. Ed. 568, it said : 

“The President, both as Commander-in-Chief and as the Nation’s organ for 
foreign affairs, has available intelligence services whose reports are not and 
ought not to be published to the world. It would be intolerable that courts, 
without the relevant information, should review and perhaps nullify actions 
of the Executive taken on information properly held secret. Nor can courts 
sit in camera in order to be taken into executive confidences.” 

[7] In my opinion, the Court must accept the reasons advanced by the Secre- 
tary of State for not disclosing the source of the confidential information referred 
to and, under the circumstances of this case, the manner and use of confidential 
information accords with both procedural and substantive due process. 

The defendant’s motion for summary judgment will be granted and the plain- 
tiff’s motion for summary judgment will be denied. 

Counsel for defendant will submit an appropriate order. 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action No. 916-58 


WILLIAM WORTHY, JR., Plaintiff, 1. JOHN FOSTER DULLES, Defendant. 


WASHINGTON, D. C., 
Thursday, October 2, 1958. 


The above-entitied cause came on for hearing on motions for summary judg- 
ment before the Honorable Epwarp M. Curran, District Court Judge, at 10: 25 
a.m. 

Appearances: 

WALTER E. DILLION, Jr., Esq. 

WILLIAM M. KNUSTLER, Esq., 
for the plaintiff. 

F. Kirk MApprRIx, Esq. 

ANTHONY F. CAFFERKY, Esq., 

SAMUEL L. STROTHER, Esq., 
for the defendant. 


RULING OF THE COURT 


THE courT. The conduct and exercise of foreign relations of the United States 
resides in the IXxecutive Branch of the Government. Within the reasonable and 
proper exercise of foreign relations, the President of the United States may 
properly restrict the travel of certain citizens to certain designated geographical 
areas of the world when necessitated by foreign policy considerations. 

Now, a passport renewal may validly be denied to a person who, after a hear- 
ing, the Secretary of State has concluded would engage in activities in foreign 
countries prejudicial to the orderly conduct of foreign relations because the 
Secretary has reason to believe on the basis of his past conduct and evidence of 
his future conduct that he would, if his passport were renewed, violate the re- 
stricting endorsements contained therein. Under the circumstances of this case, 
the refusal of the Secretary of State to issue a passport to the plaintiff does not 
violate his rights under the First Amendment; therefore, the plaintiff’s motion 
for summary judgment is denied and the defendant's motion for summary judg- 
ment is granted. 

Counsel for the defendant will prepare the proper order. 

(Whereupon, at 11:55 a. m., the hearing in the above-entitled cause was 
concluded. ) 
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CASES DECIDED BY THE SUPREME COURT OF THE UNITED STATES 


*Dominco Uatetiqoi, PLAINTIFF IN ERROR, v. JoHN N. D'Arcy, 
Henry Dipier, anv Dominco D’ARBEL, DEFENDANTS IN ERROR, 


Maryland. The plaintiffs instituted a suit in the Circuit Court of the United States for 
the District of Maryiund, stating themselves to be citizens of the state of Maryland, and 
that the defendant was an slicn, and a sutjecct of the King of Spain. The defendant 
—— in abatement, that one of the plaintiffs, Domingo D’Arbel, was not a citizen of 
Maryland, nor of any of the United States, but was an alien, and a subject of the King 
of Spain. Upon the trial of the issue joined on this plea, the plaintiffs produced and 
gave in evidence under the decision of the Circuit Court, a passport granted by the Se 
eretary of State of the United States, stating D’Arbel to be a citizen of the United 


States. Held, that the passport was not legal evidence to establish the fact of the citizen. 
ship of the person in whose favour it was given. 

The defendant in the Circuit Court, offered in evidence the record, duly certified, of the 
District Court of the United States for the District of Louisiana, containing the proceed- 
ings in a suit which had been originally instituted against 1)’Arbel, in a State Court of 
Louierana, and on his affidavit that he was an alien, and a subject of the King of Spain, 
had been removed for trial to the District Court, under the authority of the act of Con. 
gress authorizing such a removal of a suit against an alien into a Court of the United 
States. The record was introduced, as containing a copy of the affidavit of D’Arhel in 


the State Court, upon which the case was removed. Held, that this was legal evidence, 


IN error to the Circuit Court of the United State. for the District 
of Maryland. 


The defendants in error instituted an action of assumpsit in the 
Circuit Court, and in the declaration, stated themselves to be citi- 
zens of Maryland, ard that the defendant was a subject of the King 
of Spain. The declaration contained the common counts. 

The defendant below, Domingo Urtetiqui, pleaded the general 
issue, and also a plea in abatement, alleging that Domingo D’ Arbel, 
one of the plaintiffs, was not, at the impetration of the writ, a citizen 
of the United States, or of any one of them. 

To this plea there was a replication, and an issue thereon. On 
the trial of the cause upon other issues joined, exceptions were takea 
to the ruling of the Court: but as the cause was “decided in (°693 
this Court exclusively upon the questions raised on the plea 
in abatement, they are omitted in this report. 

The exceptions taken by the defendants in the Circuit Court were 
the following : 

The plaintiffs in the Circuit Court having offered evidence to 
prove that Domingo D’ Arbel was an inhabitant of Lonisiana, before 
and on the 30th April, 1803, and continued to be an inhabitant 
thereof, until the year 1818 or 1819,—further to support the issue 
on their part, on the plea of abatement, and to prove the citizenship 
of D’Arbel, offered in evidence a passport granted by John Quincy 
Adams, then Secretary of State, on the 22d March, 1824, to the 
said D’Arbel, as a citizen of the United States. To the admissi- 
bility of this passport as legal or competeut evidence of the Ame- 
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rican citizenship of the said D’Arbel, the defendant below objecied ; 
but the Court overruled the objection, and permitted the same to be 
read to the jury. 
The defendant, to support his plea in abatement, and for the pur- 
of showing the admission of D’ Arbel, under oath, that he was, 
on the 8th of May, 1517, a subject of the King of Spain, offered in 
evidence a record of the District Court of the nite States, for the 
Eastern District of Louisiana, in a cause, wherein John K. West, 
curator of James Neil, was plaintiff, and Domingo D’Arbel was de- 
fendant, which had been removed, under and by virtue of the 
twelfth section of the act of 1789, from the District Court of the 
state of Louisiana, for the first judicial district, upon the petition 
of the said D’Arbel, supported by affidavit, that he was, on the 8th 
of May, 1817, a subject of his most catholic majesty, the King of 
Spain. The record offered in evidence, set out the transcript or 
record from the State Court, certified under seal by the deputy-clerk 
of said Court, aud also the proceedings in the District Court of the 
United States thereupon, and the said record was certified in due 
form, as containing “a full, faithful, and true copy of the transcript”’ 
from the State Court, “and also of the proceedings which have 
taken place in said cause,’’ in the Distnct Court of the United 
States. The defendant below also proposed to give in evidence 
that the D’Arbel mentioned in the record was the same D’Arbel, 
one of the plaintiffs in this cause. | 
°694] The plaintiffs objected to the evidence so offered, and the 
*Court refused to permit the record to be read in evidence 
for the three following reasons : 
1. It is res inter alios acta 
%. The transcript from the Court of the state of Louisiana is cer- 
os by pane Pedesclaux, deputy-clerk, without any official 
sea , ‘ 
a gems of the District Court of ee — States — 
t oregoing nine pages (meani record) contain a full, 
faithful, and true copy of the sanseriad elem the first judicial district 
Court of the state of Louisiana, in the case wherein John K. West, 
curator of the estate of James Neil, ie plaintiff, and Domingo 
D’Arbel is defendant, &c. The certificate is in effect the copy of a 


"Whe defendant below, to support his plea in abatement, also gave 
in evidence by competent witnesses, that D’Arbel had declared 
self to have been a native Frenchman, and born pear the borders 
between France and Spain; whereupon, the plaintiffs the 
dep behets ao fam, in appere ot hie pies a aeapeens to Biles 
re in of his ina 

ifs were senate ee meme the jury believed the plaintiffs’ 
evidence: which prayer the Court 

The defendant to the decisions of the Coart on the evi- 
lence offered by the plaintiffs, and to the of the Court on the 
prayers of the defendant; and the Court a bill of excep- 
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tions. A judgment having been entered on the verdict of the jury 
in favour of the plaintiff, the defendant prosecuted this writ of error, 


The case was argued by Mr. Kennedy, and Mr. Meredith, for the 
plaintiff in error; and by Mr. Johnson, and Mr. Taney, for the de. 
fendants. 


For the plaintiff in error, it was contended, upon the first excep. 
tion, that the passport granted by the Secretary of State to M, 
D’Arbel, was not admissible evidence. 

et are not authorized by any act of Congress, and even 
when they are used in foreign countries, they are, from the comity 
of nations in amity with each other, admitted as prima facie evi. 
dence of what they purport. Theydo no more “than re- *6 
quest that the person to whom the passport is given, may be ("695 
permitted to pass freely, and that he may have all lawful aid and 
protection as a citizen of the United States. 

It is denied that the rt was evidence, any more than a mere 
certificate of a claim by D’Arbel of citizenship. It may show an 
application to the Department of State ; but the Circcit Court allowed 
it to be read as legal evidence of citizenship. 

It is not judicial evidence, as it was not given under any law, 
Protections are not pet se evidence. 3 Wash. C.C. R. 529. Such 
a paper has never been sdmitted to prove the facts stated in it, 
Passports are issued in the Department of State on request ; and not 
upon evidence to support the assertion of citizenship on which the 
are granted. But if such evidence were required and furnished, 
unless by some direction or authority of a statute, they would not 
be evidence of the fact of citizenship. 

It was not intended that a passport should be judicial evidence, 
either here or abroad. It is a political document addressed to 
foreign powers and foreign agents. Commanders of fleets and 
generals of armies grant them, and they pass for what they are 
worth. The practice of the Department of State cannot change the 
law of evidence. 

Upon the second exception, it was argued, that the record of the 
proceedings in the case in the District Court of the United States, 
removed from the State Court y D’Arbel, was legal evidence of 
the declaration made on oath by him, to obtain the removal of the 


cause. 

kt was introduced only to show the oath taken by D*Arbel. This 
was his mere declaration, and as such could be proved by the pa 
itself, as a declaration could be proved by a person who heard it. 
It is his own act, and as the record is certified accordibg to the act 
of Congress, the contents of it were evidence. 

D’Arbei had filed the proceedings in the District Coart, from the 
State Court, and he was the only person whe could do 80; and to 
obdtain the consent of the Court to receive he made the affidavit. 
It is not the proceedings in the State Court which are evidence, bat 
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those in the United States Court, which were there upon the affidavit 
of D’Arbel, under the “authority of the act of Congress ; and 
*696) the proceedings of State 3 2 iS- 
gs of the State Court became those of the Dis 

trict Court. 

The removal of the proceedings in such a case to a Court of the 
United States, from a State Court, is like the removal of a case by 
certiorari, which takes up the whole record, and they become matter 
of record in the Court to which they go. The term “ process,”’ in 
the act of Congress, means all the proceedings. No new declaration 
‘3 filed in the federal Court, and the Court may remand the case, 
fits removal has not been legal. Cited, 1 Wheat. 304. 345; 3 Story 
on the Constitution, 608 ; 1 Peters C. C. R. 44; 1 Paine,410; 4 Wash. 
Cc. C. R. 286. 

The objection that the record was res inter alios acta, would apply 
to all declarations made under any circumstances. The record is 
not to atfect the right of any one but D’Arbel, and to prove the fact 
of his alienage. Suppose he had declared lhe was an alien, it would 
equally affect the rights of his copartners, and yet the right to prove 
such a declaration will not be denied. 

As to the third exception, it was argued that it took from the jury 
the consideration of all the evidence in the case, and directed the jury 
to consider the plaintitIs’ evidence only. This was an interference 
with the province of the jury. 


Mr. Johnson and Mr. Taney, for the defendants in error, contended, 
on the first exception, that the passport was proper evidence. Docu- 
ments of this description are made evidence by usage. The docu- 
ment is respected by foreign nations; it is granted by a high officer 
of the government, and it contains his official declaration of the 
fact stated in it, the citizenship of the person named in it. The 
laws of nations recognise passports as evidence of the national 
character they assert. 

Acts of Congress recognise passports. 2 Laws U.S. 98; 3 Laws 
U. S. 528. The last act imposes a penalty on consuls for granting 
passports to persons not entitled to them. 

The form, manner, and evidence on which a passport shall be 
granted, are not regulated by any particular law, but the Court will 
judicially take notice of the usage of the government to issue them. 
It is the universal usage of nations to grant them, and to respect 
them as protections according to the law of nations. 

*697] *Upon the second exception, the counsel contended that 

the record was not evidence in the case. Whether a cause 
shall be removed from a State to a federal Court depends on the 
State Court, and the record of the action of the State Court, pre- 
sented as it was in this case, would not be evidence. No inquiry is 
inade in the Court of the United States as to alienage, that is made 
in the State Court; and the affidavit is only to satisfy the State 
Court of the fact alleged. The affidavit and the petition form no 
part of the record, and do not properly go up to the District Court. 
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Court of Louisiana, however regular under the act of Congres 
were no proof of the affidavit. If such affidavit could be evidence, 
it should have been proved by the seal of the State Court. As lw 
the construction of the act of 1789: cited, 12 Johns. 153; 4 He, 
and Munf. 173; 3 Mason, 457. 

If an affidavit is made to a plea in abatement in the Circuit Coun, 
would it be evidence in another Court? Certainly not. 

But when this aflidavit was made, D’Arbel was in fact a citizey 
of the United States, by the operation of the cession of Louisiana, 
whatever may have been his opinion on the subject. Ife swore jy, 
the affidavit to a legal proposition, and he was in error us to his 
rights and relations to the United States. 

But if the affidavit in the record is evidence against D’Arbel, the 
question here is, whether it shall be admitted to affect the other 
plaintitls below. It will have the effect to drive them fromm their 
action in the Circuit Court; and as this will be the consequence of 
its admission, this Court will consider it to have been properiy ex. 
cluded in the Circuit Court. 





Mr. Justice Tompson delivered the opinion of the Court. 

This case comes up on a writ of error from the Circuit Court of 
the Maryland district. It is an action of assumpsit. The declara. 
tion contains the common money counts, and also counts for goods 
sold and delivered, work, labour, and services, and an insimul com- 
putassent. There is an averment in the declaration, that the plain. 
tiffs are citizens of the state of Maryland, and the defendant an 
alien, and subject of the King of Spain. The defendant pleaded the 
general issue, and also a plea in abatement, alleging that Domingo 
DD’ Arbel, one of the “plaintiffs, was not, at the commencement » 609 
of the suit, a citizen of the United States,.or any one of them; re 
to which there was a replication, and issue thereupon joined. And 
by an agreement contained in the record, all errors in pleading are 
waived on both sides; and the cause comes here on five bills of 
exceptions taken at the trial; three of which relate to matters 
arising under the plea in abatement, and the other two upon the 
merits. 

The question arising upon the first exception, turns upon the ad- 
missibility in evidence of the pussport given by the Secretary of State, 
introduccd to prove the citizenship of Duminzo D’Arbel. The record 
states, that the plaintiffs, further to suppert the issue on their part, 
on the plea in abatement to the jurisdiction of this Court filed in 
this cause, offered in evidence the following paper, purporting to be 
a passport from the Secretary of State of the United States, and which 
was admitted to be an original paper from the Departinent of State, 
signed by John Quincy Adams, then Secretary of State of the United 
States; and having also offered evidence, that the several endorse- 
nents on said paper, were respectively in the handwriting of the 
several persons signing the same; and that the said persons were 


If this position is correct, the certificate and seal of the Distria 
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the respective officers of the government of Mexico, as they style 
themselves in the said endorsements, at the periods at which the 
same were made. It was also admitted, that at the date of the said 
assport, said D’Arbel was then in Mexico, and that the said pass- 
port Was applied for, and obtained for him, at his instance, and by 
his request, by one of the coplaintiffs, who transmitted the same to 
the said D’Arbel, into whose possession it came, and by whom it 
was used. The only proof of said use being the said endorsements 
so made thereon. The passport is as follows: “United States of 
America. To all to whom these presents shall come, greeting. I, 
the undersigned, Secretary of State of the United States of America, 
hereby request all whom it may concern, to permit safely and freely 
to pass, Domingo D’ Arbel, a citizen of the United States, and in case 
of need, to give him all lawful aid and protection. Given under 
my hand, and the impression of the seal of the Department of State, 
at the city of Washington, the 22d day of March, 1824, in the forty- 
eighth year of the independence of these United States. Joun 
Quincy Apams.”’ 
+699] *To the admissibility of which paper in evidence, the de- 
fendant, by his counsel, objected ; the same not being legal 
or competent evidence of the American citizenship of said D’ Arbel. 
But the Court were of opinion, aud so decided, that the said paper 
was legal and competent evidence of said citizenship, and the same 
was admitted. 

There is some diversity of opinion on the bench, with respect to 
the admissibility in evidence of this passport, arising, in some mea- 
sure, from the circumstances under which the offer was made, and 
its connexion with other matters which had been given in evidence. 
Upon the general and abstract question, whether the passport, per 
se, was legal and competent evidence of the fact of citizenship, we 
are of opinion that it was not. 

There is no law of the United States, in any manner regulating 
the issuing of passports, or directing upon what evidence it may be 
done, or declaring their legal effect. It is understood, as matter of 
practice, that some evidence of citizenship is required, by the Secre- 
tary of State, before issning a passport. This, however, is entirely 
discretionary with him. No inquiry is instituted by him to ascertain 
the fact of citizenship, or any proceedings had, that will in any 
manner bear the character of a judicial inquiry. It is a document, 
which, from its nature and object, is addressed to foreign powers; 
purporting only to be a request, that the bearer of it may pass 
safely aud freely ; and is to be considered rather in the character of 
a political document, by which the bearer is recognised, in foreign 
countries, as an American citizen; and which, by usage and the 
law of nations, is received as evidence of the fact. But this is a 
very different light, from that in which it is to be viewed in a Court 
of justice, where the inquiry is, as to the fact of citizenship. It is 
a mere ex parte certificate; and if founded upon any evidence pro- 
duced to the Secretary of State, establishing the fact of citizenship, 
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that evidence, if of a character admissible in a Court of justice, 
ought to be produced upon the trial, as higher and better evidence 
of the fact. But whether the Circuit Court erred in adinitting the 
passport in evidence, under the circumstances stated in the excep. 
tion, this Court is divided in opinion, and the point is of course 
undecided. 

*Tie defendant, in order to support the issuc on his part, Cs 
on the plea in abatement, for the purpose of showing the ad- na 
mission of the said D’Arbel, under oath, that he was a subject of 
the King of Spain, on the 8th day of May, 1817, offered in evidene:. 
a docuinent or paper, purporting to be a record of certain proceed. 
ings in a cause in a District Court of the state of Louisiana, in aw! 
for the first judicial district of that state, in wliich John K. Wes, 
curator of the estate of James Nicl, was plaintiff, and the said 
Domingo D’Arbel was defendant; which proceedings contain a 
petition presented to the State Court, for the purpose of removing 
the cause into the District Court of the United States; and in which 
petition it is alleged, that Domingo D’Arbel is a subject of his most 
catholic majesty, the King of Spain: and on this ground claimed tu 
have his cause removed into a Court of the United States, pursuant 
to the act of Congress. To which petition is annexed the oath of 
the said D’Arbel, that the facts contained in the petition are true, 
and that he is « subject of his most catholic majesty, the King of 
Spain. To the admission of this evidence, the plaintiffs’ counsel 
objected, and the Court sustained the objection. The exception 
embraces some matters upon which the Court expressed no opinion; 
and need not, therefore, be here noticed. So far as relates to the 
admissibility of this evidence, the objection is stated as fullows: 
“the plaintiffs object to the giving in evidence the record so offered, 
for the purpose for which it is offered by the defendant. First, 
because, if the jury find the facts stated in the plaintiff’s first 
prayer, then they are bound to find a verdict for the plaintiff, on 
the plea in abatement; and secondly, because if not concluded, the 
said record purports only to give a copy of a copy of the petition 
and affidavit alleged to have been filed in the said case, in the said 
record mentioned, and a copy of a copy of the said case, as it pur- 
ports to have been in the Stste Court; which objection the Court in 
part sustained, and rejected the record so offered in evidence.” Iu 
this, we think, the Court erred. We do not perceive any well 
founded objection, in any point of view, to the admission of this 
record for the purpose for which it was offered, viz. to prove the 
declaration of Domingo D’Arbel under oath, that he was a Spauish 
subject. It did not in any manner affect the rights of any other 
party to the judgment; and *was no more objectionable, than “=o 
the declaration or confession of D’Arbel, made in any other ty. 


manner or on any other occasion. But it did not lie in the mouth of 
D’Arbel to object to this evidence, as a part of the record of the Dis- 
trict Court of the United States. It was his own act placing it on the - 
record of that Court; and that record was duly authenticated accord- 
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ing to the act of Congress. This document or record, as it is called, 
begins with the following caption or memorandum : “ United States 
of America, Eastern District of Louisiana, ss. Be it remembered, 
that on the 24th day of May, in the year 1817, into the District 
Court of the United States in and for the then Louisiana District, 
came Domingo D’Arbel, by his attorneys, and filed the following 
transcript or record, to wit.’”? Then follow the record and proceed- 
ing in the State Court, containing the petition and affidavit of D’ Arbel 
that he was a Spanish subject. Thus it will be seen, that this 
record or proceeding in the State Court, was introduced into the 
United States District Court, by D’Arbel himself, as the grounds 
upon which he claimed a right to have his cause tried in a Court 
of the United States. It was therefore evidence offered by him ori- 
ginally in the District Court of the United States, and it does not 
lie with him now to say that that record was not duly authenticated, 
when introduced by him into the United States District Court. It 
was not offered in evidence in the present case, as coming directly 
from the State Court; and all objections to the authentication by 
the clerk of the State Court, even if well founded, are misapplied. 
This record, as offered to the Circuit Court on the trial of this cause, 
came from the District Court of the United States, and the proceed- 
ings and oath relied upon, were then introduced by D’Arbel 
himself. 

Whether the District Court of the United States was bound to 
receive this as satisfactory evidence of the right of D’Arbel to 
remove the cause from the State Court, is not at all material. It 
was received by the United States District Court as sufficient, and 
the cause was removed and proceeded in accordingly. But there 
can be no doubt, that the United States Court had a right to exa- 
mine and decide for itself upon the grounds on which D’Arbel 
claimed to have his cause removed into the United States Court. 
That Court had a right to decide upon its own jurisdiction, and 
702] remand the cause, if sufficient grounds *for a removal were 

“4 not shown. It cannot surely be in the power of the State 
Court to compel the United States Court to assume jurisdiction. 

The third exception on the part of the defendant is to the ruling 
of the Court upon the plaintiff’s prayer, which is as follows. ‘The 
evidence having been given, as set forth in the two prior exceptions 
by the plaintitfs, which is to be considered as forming a part of this 
exception ; the defendant, further to support the issue,on the plea 
in abatement, gave in evidence by competent witnesses, that the 
said D’Arbel declared himself to have been a native Frenchman and 
horn near the borders between France and Spain; and that the said 
D’Arbel, mentioned in the foregoing evidence, is the same D’Arbel, 
mentioned in the commission aforesaid. Thereupon the plaintiffs 
prayed the Court, that if the defendant offers no other evidence on 
the issue joined on the defendant's plea of abatement, than there is 
now before the jury; that then the plaintiffs are entitled to the 





384 PASSPORT REORGANIZATION ACT OF 1959 


verdict, if the jury believe the plaintiffs’ evidence. Which prayer 
was granted by the Court. : 

This prayer is rather obscurely stated, and the real point intended 
to be raised is not very apparent. Evidence had been given both 
as to the defendant and plaintiff; and the prayer would scem to ask 
the Court to instruct the jury, that the plaintitis were entitled to thy 
verdict if the jury believed the plaintiffs’ evidence, and the Cour 
so instructed the jury. If this is the interpretation to be given to 
the prayer, the instruction was erroneous. The evidence givey 
by the defendant was taken entirely from the consideration oj 
the jury, and the verdict was made to depend upon their beli:’ 
of the plaintiffs’ evidence. But the decision upon this exception \ 
not very important, as it will not affect the result upon the present 
writ of error; and it is not likely it will arise in the same form on 
another trial: and this remark applies to the two remaining excep 
tions On the merits arising on the accounts offered in evidence, and 
the decision and instructions given by the Court thereupon. Ques. 
tions of law and fact, growing out of the prayers and instructions 
on this part of the case, are so blended, and presented in such a 
shape, that it is extremely difficult to decide upon them; and as the 
cause must go back, and as these matters may not be presented on 
“another trial under the same aspect, these questions may [703 
hecome immaterial, and we pass them by without any | "" 
decision. 

The judgment of the Circuit Court is reversed, and the cause sent 
back with directions to issue a venire de novo. 


This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the District of Mary- 
land, and was argued by counsel. On consideration whereof, it is 
adjudged and ordered by this Court, that the judgment of the said 
Circuit Court in this cause be, and the same is hereby, reversed, 
and that the said cause be, and the same is hereby, remanded to 
the said Circuit Court, with directions to award a venire facias de 


novo. 
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PERKINS, SECRETARY OF LABOR, Et At. v. ELG.* 


CERTIORARI TO THE COURT OF APPEALS FOR THE DISTRICT OF 
COLU MBIA, 


No. 454. Argued February 3, 1939.—Decided May 29, 1939. 


1. A child born here of alien parentage becomes « citizen of the 
United States. P. 328. 

9. As municipal law determines how citizenship may be acquired, the 
same person may possess a dual nationality. P. 329. 

3, A citizen by birth retains his United States citizenship unless 
deprived of it through the operation of a treaty or congressional 
enactment or by his voluntary action in conformity with applica- 
ble legal principles. P. 329. 

4. It has long been a recognized principle in this country that if a 
child born here is taken during minority to the country of his 
parents’ origin, where his parents resume their former allegiance, 
he does not thereby lose his citizenship in the United States pro- 
vided that on attaining majority he clects to retain that citizen- 
ship and to return to the United States to assume its duties. 
P. 329. 

Expatriation is the voluntary renunciation or abandonment of 
nationality and allegiance. P. 334. 

5. This mght of election is consistent with the naturalization treaty 
with Sweden of. 1869 and its accompanying protocol. P. 335. 

6. The Act of March 2, 1907, in providing “That any American 
citizen shall be deemed to have expatrated himself when he has 
been naturalized in any foreign state in conformity with its 
laws, .. .” was aimed at voluntary expatriation and was not in- 
tended to destroy the right of a native citizen, removed from this 
country during minority, to elect to retain the citizenship acquired 
by birth and to return here for that purpose, even though he may 
be deemed to have been naturalized under the foreign law by 
derivation from the citizenship of his parents before he came of 
age. P. 342. 


* Together with No. 455, Elg v. Perkins, Secretary of Labor, et al., 


also on writ of certiorari to the Court of Appeals for the District of 
Columbia. 
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This is true not only where the parents were foreign national 
at the time of the birth of the child and remained such, but alg 
where they became foreign nationals after the birth and removal 
of the child. 

7. Recent private Acts of Congress for the relief of native citizens 
who have been the subject of administrative action denying their 
rights of citizenship, can not be regarded as the equivalent of an 
Act of Congress providing that persons in the situation of the 
respondent here have lost the American citizenship which they 
acquired at birth and have since duly clected to retain. P. 349, 

8. Threats of deportation by the Secretary of Labor and immigra. 
tion officials, and refusal by the Secretary of State to issue a pas. 
port, upon the disputed ground that the person affected has lost 
his native citizenship and become an alien wrongfully in the coun. 
try, involve an actual controversy affording basis for a suit for 4 
declaratory judgment that he is a citizen and for an injunction, 
P. 349. 

9. In such a suit, the Secretary of State is properly included in the 
declaratory provision of the decree, that he may be precluded 
from refusing to issue the passport solely apon the ground that 
the citizenship has been lost. Jd. 

69 App. D. C. 175; 99 F. 2d 408, modified and affirmed. 


Certiorart, 305 U.S. 591, to review the affirmance of a 
decree sustaining, as to the Secretary of State, and over- 
ruling, as to the Secretary of Labor and the Acting Con- 
missioner of Immigration and Naturalization, a bill 
brought by Marie Elizabeth Elg for a declaratory decree 
establishing her status as an American citizen, and for 
injunctive relief against the respondents. There were 
cross appeals to the court below. 


Mr. Henry F. Butler for Elg. 


Solicitor General Jackson, with whom Assistant Attor- 
ney General McMahon, and Messrs. William W. Barron, 
William J. Connor, and Green H. Hackworth were on the 
brief, for Perkins, Secretary of Labor, et al. 
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Mr. Curer Justice HucuHes delivered the opinion of 
the Court. 


The question is whether the plaintiff, Marie Elizabeth 
Elg, who was born in the United States of Swedish par- 
ents then naturalized here, has lost her citizenship and is 
subject to deportation because of her removal during 
minority to Sweden, it appearing that her parents re- 
sumed their citizenship in that country but that she re- 
turned here on attaining majority with intention to re- 
main and to maintain her citizenship in the United 
States. 

Miss Elg was born in Brooklyn, New York, on October 
2,1907. Her parents, who were natives of Sweden, emi- 
grated to the United States sometime prior to 1906 and 
her father was naturalized here in that year. In 1911, 
her mother took her to Sweden where she continued to 
reside until September 7, 1929. Her father went to 
Sweden in 1922 and has not since returned to the United 
States. In November, 1934, he made a statement before 
an American consul in Sweden that he had voluntarily 
expatriated himself for the reason that he did not desire 
to retain the status of an American citizen and wished to 
preserve his allegiance to Sweden. 

In 1928, shortly before Miss Elg became twenty-one 
years of age, she inquired of an American consul in 
Sweden about returning to the United States and was 
informed that if she returned after attaining majority she 
should seek an American passport. In 1929, within eight 
monthe after attaining majority, she obtained an Amer- 
ican passport whicn was issued on the instructions of the 
Secretary of State. She then returned to the United 
States, was admitted as a citizen and has resided in this 
country ever since. 








388 PASSPORT REORGANIZATION ACT OF 1959 


in April, 1935, Miss Elg was notified by the Depart- 
ment of Labor that she was an alien illegally in the 
United States and was threatened with deportation. Pro- 
ceedings to effect her deportation have been postponed 
from time to time. In July, 1936, she applied for an 
American passport but it was refused by the Secretary of 
State upon the sole ground that he was without authority 
to issue it because she was not a citizen of the United 
States. 

Thereupon she began this suit against the Secretary 
of Labor, the Acting Commissioner of Immigration and 
Naturalization, and the Secretary of State to obtain (1) 
u declaratory judgment that she is a citizen of the United 
States and entitled to all the rights and privileges of citi- 
zenship, and (2) an injunction against the Secretary of 
Labor and the Commissioner of Immigration restraining 
them from prosecuting proceedings for her deportation, 
and (3) an injunction against the Secretary of State from 
refusing to issue to her a passport upon the ground that 
she is not a citizen. 

The defendants moved to dismiss the complaint, assert- 
ing that plaintiff was not a citizen of the United States by 
virtue of the Naturalization Convention and Protocol of 
1869 (proclaimed in 1872) between the United States and 
‘weden (17 Stat. 809) and the Swedish Nationality Law, 
and § 2 of the Act of Congress of March 2, 1907, 8 U.S.C. 
17. The District Court overruled the motion as to the 
Secretary of Labor and the Commissioner of Immigration 
and entered a decree declaring that the plaintiff is a native 
citizen of the United States but directing that the com- 
plaint be dismissed as to the Secretary of State because 
of his official discretion in the issue of passports. On cross 
appeals, the Court of Appeals affirmed the decree. 69 
App. D. C. 175; 99 F. 2d 408. Certiorari was granted, 
December 5, 1938. 

First. On her birth in New York, the plaintiff became 
a citizen of the United States. Civil Rights Act of 1866, 
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14 Stat. 27; Fourteenth Amendment, § 1; United States 
vy, Wong Kim Ark, 169 U. S. 649. In a comprehensive 
review of the principles and authorities governing the 
decision in that case—that a child born here of alien 
parentage becomes a citizen of the United States—the 
Court adverted to the “inherent right of every independ- 
ent nation to determine for itself, and according to its 
own constitution and laws, what classes of persons shall 
be entitled to its citizenship.” United States v. Wong 
Kim Ark, supra, p. 668. As municipal law determines 
how citizenship may be acquired, it follows that persons 
may have a dual nationality... And the mere fact that 
the plaintiff may have acquired Swedish citizenship 
by virtue of the operation of Swedish law, on the 
resumption of that citizenship by her parents, does not 
compel the conclusion that she has lost her own citizen- 
ship acquired under our law. As at birth she became a 
citizen of the United States, that citizenship must be 
deemed to continue unless she has been deprived of it 
through the operation of a treaty or congressional en- 
actment or by her voluntary action in conformity with 
applicable legal principles. 

Second. It has long been a recognized principle in this . 
country that if a child born here is taken during minority 
to the country. of his parents’ origin, where his parents 
resume their former allegiance, he does not thereby lose 
his citizenship in the United States provided that on 
attaining majority he elects to retain that citizenship 
and to return to the United States to assume its duties.” 


*Oppenheim’s International Law, Vol. 1, § 308; Moore, Inter- 
national Law Digest, Vol. III, p. 518; Hyde, International Law, 
Vol. I, § 372; Flournoy, Dual Nationality and Election, 30 Yale Law 
Journal, 546; Borchard, Diplomatic Protection of Citizens Abroad, 
§ 253; Van Dyne, Citizenship of the United States, p. 25; Fenwick, 
International Law, p. 165. 

"Hyde, op. cit., §§ 374, 375; Borchard, op. cit., § 259; Van Dyne, 
op. cit., pp. 25-31; Moore, Int. Law Dig., Vol. III, pp. 532-551. 
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This principle was clearly stated by Attorney Genera] 
Edwards Pierrepont in his letter of advice to the Secretary 
of State, Hamilton Fish, in Steinkauler’s Case, 15 Op. 
Attys. Gen’l, 15 (1875). The facts were these: One Stein- 
kauler, a Prussian subject by birth, emigrated to the 
United States in 1848, was naturalized in 1854, and in 
the following year had a son who was born in St. Louis, 
Four years later Steinkauler returned to Germany taking 
this child and became domiciled at Wiesbaden where they 
continuously resided. When the son reached the age of 
twenty years the German Government called upon him 
to report for military duty and his father then invoked 
the intervention of the American Legation on the ground 
that his son was a native citizen of the United States, 
To an inquiry by our Minister, the father declined to 
give an assurance that the son would return to this 
country within a reasonable time. On reviewing the 
pertinent points in the case, including the Naturaliza- 
tion Treaty of 1868 with North Germany, the Attorney 
General reached the following conclusion: 

“Young Steinkauler is a native-born American citizen. 
There is no law of the United States under which his 
father or any other person can deprive him of his birth- 
right. He can return to America at the age of twenty- 
one, and in due time, if the people elect, he can become, 
President of the United States; but the:father, in ac- 
cordance with the treaty and the laws, has renounced his 
American citizenship and his American allegiance and 
has acquired for himself and his son German citizenship 
and the rights which it carries, and he must take the 
burdens as well as the advantages. The son being domi- 
ciled with the father and subject to him under the law 
during his minority, and receiving the German protection 
where he has acquired nationality and declining to give 
any assurance of ever returning to the Unit+d States and 
claiming his American nationality by residence here, I 
am of opinion that he cannot rightly invoke the aid of 
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the Government of the United States to relieve him from 
military duty in Germany during his minority. But I 
am of opinion that when he reaches the age of twenty- 
one years he can then elect whether he will return and 
take the nationality of his birth, with its duties and 
privileges, or retain the nationality acquired by the act 
of his father. This seems to me to be ‘right reason’, 
and I think it is law.” 

Secretary William M. Evarts, in 1879, in an instruc- 
tion to our Minister to Germany with respect to the 
status of the brothers Boisseliers who were born in the 
United States of-German parentage said: * 

“Their rights rest on the organic law of the United 
States. ... Their father, it is true, took them to 
Schleswig when they were quite young, the one four and 
the other two years old. They lived there many years, 
but during all those years they were minors, and during 
their minority they returned to the United States; and 
now, when both have attained their majority, they declare 
for their native allegiance and submit themselves to the 
jurisdiction of the country where they were born and of 
which they are native citizens. Under these circum- 
stances this Government cannot recognize any claim to 
their allegiance, or their liability to military service, put 
forth on the part of Germany, whatever may be the 
municipal law of Germany under which such claim may 
be asserted by that Government.” 

Secretary Evarts gave a similar instruction in 1880 with 
respect to a native citizen of Danish parentage who hav- 
ing been taken abroad at an early age claimed American 
citizenship on attaining his majority, saying: * 

“He lost no time, when he attained fhe age of ma- 
jority, in declaring that he claimed the United States as 
his country, and that he considered himself a citizen of 


*Moore, Int. Law Dig., Vol. ITI, p. 543. 
*Moore, Int. Law. Dig., Vol. III, p. 544. 











392 PASSPORT REORGANIZATION ACT OF 1959 


the United States. He appears to have adhered to this 
choice ever since, and now declares it to be his intention 
to return to this country and reside here permanently, 
His father’s political status (whether a citizen of the 
United States or a Danish subject) has no legal or other- 
wise material effect on the younger P s’ rights of 
citizenship.” 

Secretary Thomas F. Bayard, in answer to an inquiry 
by the Netherlands Legation whether one born in the 
United States. of Dutch parents, who during minority 
had been taken back to the Netherlands by his father, 
on the latter's resumption of permanent residence there, 
was an Amcrican citizen, answered: ° 

“But the general view held by this Department is that 
a naturalized American citizen by abandonment of his 
allegiance and residence in this country and a return to 
the country of his birth. animo manendi, ceases to be a 





citizen of the United States; and that the minor son of a | 


party described as aforesaid, who was born in the United 
States during the citizenship there of his father, partakes 
during his legal infancy of his father’s domicile, but upon 
becoming sui juris has the right to elect his American citi- 
zenship, which will be best evidenced by an early return 
to this country. 

“This right so to elect to return to the land of his birth 
and assume his American citizenship could not, with the 
acquiescence of this Government, be impaired or inter- 
fered with.” 

In 1906, a memorandum, prepared in the Department 
of State by its law officer, was sent by the Acting Secre- 
tary of State, Robert Bacon, to the German Ambassador 


‘Foreign Relations, 1888, Pt. 2, p. 1341. See, also, Mr. Bayard, 
Secretary of State to Mr. McLane (1SS8), to Count Sponneck, Danish 
Minister (1888); Moore, Int. Law Dig., Vol. III, p. 548; Mr. Olney, 
Secretary of State, to Mr. Materne, 1896; Moore, Int. Law Dig., Vol. 
III, p. 542; United States ez rel. Scimeca v. Husband, 6 F. 2d 95/7, 
958. } 


= 


——=—4 FH *> VY oO” 


nan at =e -_-— rm ~*~ FEY SlCr hLTlUlUC LDU 


ce = aes ae a 








his 


on 
ly. 
he 


of 


ry 


ile 


th 
r- 
nt 


or 


sh 
y; 


7, 


PASSPORT REORGANIZATION ACT OF 1959 393 


as covering “the principles” upon which the Department 
had acted. In this memorandum it was said: ° 

“Assuming that Alexander Bohn [the father] never 
became a citizen of the United States, Jacob Bohn [the 
son] was born of German parents in the United States. 
According to the Constitution and laws of the United 
States as interpreted by the courts, a child born to alien 
parents in the United States is an American citizen, al- 
though such child may also be a citizen of the country of 
his parents according to the law of that country. 

“Although there is no express provision in the law of 
the United States giving election of citizenship in such 
cases, this department has always held in such circum- 
stances that if a child is born of foreign parents in the 
United States, and is taken during minority to the coun- 
try of his parents, such child upon arriving of age, or 
within a reasonable time thereafter, must make election 
between the citizenship which is his by birth and the 
citizenship which is his by parentage. In case a person 
so circumstanced elects American citizenship he must, 
unless in extraordinary circumstances, in order to render 
his election effective, manifest an intention in good faith 
to return with all convenient speed to the United States 
and assume the duties of citizenship.” * 

We have quoted liberally from these rulings—and many 
others might be cited—in view of the contention now 
urged by the petitioners in resisting Miss Elg’s claim to 
citizenship. We think that they leave no doubt of the 
controlling principle long recognized by this Government. 


*Foreign Relations, 1906, p. 657. See, also, “Compilation of Cer- 
tain Departmental Circulars” relating to citizenship, ete., issued by 
Department of State, 1925, containing instructions to Diplomatic 
and Consular Officers under date of November 24, 1923, pp. 118, 121, 
122; United States ex rel. Baglivo v. Day, 28 F. 2d 44. 

"See also, Mr. Uhl, Acting Seeretary of State to Mr. Rudolph, 
May 22, 1895, 202 MS. Dom. Let. 298; Moore, Int. Law Dig., Vol. 
III, p. 534. 
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That principle, while administratively applied, cannot 
properly be regarded as a departmental creation inde. 
pendently of the law. It was deemed to be a necessary 
consequence of the constitutional provision by which per. 
sons born within the United States and subject to its 
jurisdiction become citizens of the United States. To 
cause a loss of that citizenship in the absence of treaty 
or statute having that effect, there must be voluntary 
action and such action cannot be attributed to an infant’ 
whose removal to another country is beyond his control 
and who during minority is incapable of a binding 
choice. 

Petitioners stress the American doctrine relating to 
expatriation. By the Act of July 27, 1868,* Congress de- 
clared that “the right of expatriation is a natural and in- 
herent right of all people.” Expatriation is the volun- 
tary renunciation or abandonment of nationality and al- 
legiance.’ It has no application to the removal from 
this country of a native citizen during minority. Un such 
a case the voluntary action which is of the essence of the 
right of expatriation is lacking. That right is fittingly 
recognized where a child born here, who may be, or may 
become, subject to a dual nationality, elects on attain- 
ing majority citizenship in the country to which he has 
been removed. But there is no basis for invoking the 
doctrine of expatriation where a native citizen who is re- 
moved to his parents’ country of origin during minority 
returns here on his majority and elects to remain and 
to maintain his American citizenship. Instead of be- 
ing inconsistent with the right of expatriation, the prin- 
ciple which permits that election conserves and 
applies it. 

The question then is whether this well recognized right 
of election has been destroyed by treaty or statute. 


*15 Stat. 223. 
*Van Dyne, op. cit., p. 269; Borchard, op. cit., § 315; Hyde, op. cit.. 
§ 376. 
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Third. Petitioners invoke our treaty with Sweden of 
1869." This treaty was one of a series of naturalization 
treaties with similar terms, which were negotiated with 
yarious countries between 1868 and 1872." The relevant 
portions of the text of the treaty with Sweden, and of the 
accompanying protocol, are set forth in the margin.” 





"17 Stat. 809. 

"North German Confederation, 1868, 15 Stat. 615; Bavaria, 1868, 
15 Stat. 661; Baden, 1868, 16 Stat. 731; Wiirttemberg, 1868, 16 Stat. 
735; Hesse, 1868, 16 Stat. 743; Belgium, 1868, 16 Stat. 747; Great 
Britain, 1870, 16 Stat. 775; Austria-Hungary, 1870, 17 Stat. 833; 
Denmark, 1872, 17 Stat. 941. See Flournoy and Hudson, Nationality 
Laws, pp. 661-673; Moore, Int. Law Dig., Vol. III, p. 358. 

"The treaty provides: 

“The President of the United States of America and His Majesty 
the King of Sweden and Norway, led by the wish to regulate the 
citizenship of those persons who emigrate from the United States 
of America to Sweden and Norway and their dependencies and terri- 
tories, and from Sweden and Norway to the United States of America, 
have resolved to treat on this subject, and have for that purpose 
appointed plenipotentiaries to conclude a convention, . . . who have 
agreed to and signed the following articles: 

“Article I. Citizens of the United States of America who have 
resided in Sweden or Norway for a continuous period of at least 
five years, and during such residence have become and are lawfully 
recognized as citizens of Sweden or Norway, shall be held by the 
government of the United States to be Swedish or Norwegian 
citizens, and shail be treated as such. 

“Reciprocally, citizens of Sweden or Norway who have resided 
in the United States of America for a continuous period of at least 
five years, and during such residence have become naturalized citizens 
of the United States, shall be held by the government of Sweden 
and Norway to be American citizens, and shall be treated as such. 

“The declaration of an intention to become a citizen of one or 
the other country has not for either party the effect of citizenship 
legally acquired. 


“Article III. If a citizen of the one party, who has become a recog- 
nized citizen of the other party, takes up his abode once more in his 
original country and applies to be restored to his former citizenship, 


46396 O—59 26 
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The treaty manifestly deals with expatriation and the 
recognition of naturalization by the respective powers, 
The recital states its purpose; that is, “to regulate the 
citizenship of those persons who emigrate” to one country 
from the other. The terms of the treaty are directed to 
that purpose and are appropriate to the recognition of the 
status of those who voluntarily take up their residence 
for the prescribed periud in the country to which they 
emigrate. Article I of the treaty provides: 

“Citizens of the United States of America who have 
resided in Sweden or Norway for a continuous period of 
at least five years, and during such residence have become 


the government of the last-named country is authorized to receive 
him again as a citizen on such conditions as the said government 
muy think proper.” 

The protocol containing “the following observations, more exactly 
defining and explaining the contents” of the convention provides: 

“T. Relating to the first article of the convention. 

“It is understood that if a citizen of the United States of America 
has been discharged from his American citizenship, or, on the other 
side, if a Swede or a Norwegian has been discharged from his Swedish 
or Norwegian citizenship, in the manner Iegally prescribed by the 
government of his omginal country, and then in the other country in 
a mghtful and perfectly valid manner acquires citizenship, then an 
additional five vears’ residence shall no longer: be required; but a 
person who has in that manner been recognized as a citizen of the 
other country shall, from the moment thereof, be held and treated 
as a Swedish or Norwegian citizen, and, reciprocally, as a citizen of 
the United States. 


“IIL. Relating to the third article of the convention. 

“It is further agreed that if a Swede or Norwegian, who has become 
a naturalized citizen of the United States, renews his residence in 
Sweden or Norway without the intent to return to America, he 
shall be held by the government of the United States to have 
renounced his American citizenship 

“The intent not to return to America may be held to exist when 
the person so naturalized resides more than two years in Sweden or 
Norway.” 
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and are lawfully recognized as citizens of Sweden or Nor- 
way, shall be held by the government of the United States 
to be Swedish or Norwegian citizens, and shall be treated 
as such. 

“Reciprocally, citizens of Sweden or Norway who have 
resided in the United States of America for a continuous 
period of at least five years, and during such residence 
have become naturalized citizens of the United States, 
shall be held by the government of Sweden and Norway 
to be American citizens, and shall be treated as such. 

“The declaration of an intention to become a citizen of 
one or the other country has not for either party the effect 
of citizenship legally acquired.” 

We think that this provision in its direct application 
clearly implies 4 voluntary residence and it would thus 
apply in the instant case to the father of respondent. 
There is no specific mention of minor children who have 
obtained citizenship by birth in the country which their 
parents have left. And if*it be assumed that'a child born 
in the United States would be deemed to acquire the 
Swedish citizenship of his parents through their return 
to Sweden and resumption of citizenship there,’* still 
nothing is said in the treaty which in such a case would 
destroy the right of election which appropriately belongs 
to the child on attaining majority. If the abrogation of 
that right had been in contemplation, it would naturally 
have been the subject of a provision suitably explicit. 
Rights of citizenship are not to be destroyed by an am- 
biguity. Moreover, the provisions of Article III must be 
read in connection with Article I. Article III provides: 

“If a citizen of the one party, who has become a recog- 
nized citizen of the other party, takes up his abode once 
more in his original country and applies to be restored to 
his former citizenship, the government of the last-named 


"Compare Sceretary Hay to Mr. Harris, Foreign Relations, 1900, 
p. 13. 
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country is authorized to receive him again as a citizen on 
such conditions as the said government may think 
proper.” 

If the first article could be taken to cover the case of 
a child through the derivation of citizenship from that of 
his emigrating parents, Article III by the same token 
would be applicable to the case of a child born here and 
taken to Sweden, who at majority elects to return to the 
United States and to assume the privileges and obliga- 
tions of American citizenship. In that event, the Gov- 
ernment of the United States is expressly authorized to 
receive one so returning “as a citizen on such conditions 
as the said government may think proper.” And if this 
Government considers that a native citizen taken from 
the United States by his parents during minority is en- 
titled to retain his American citizenship by electing at 
majority to return and reside here, there would appear 
to be nothing in the treaty which would gainsay the 
authority of the United States to recognize that privilege 
of election and to receive the returning native upon 
that basis. Thus, on the facts of the present case, the 
treaty does not purport to deny to the United States 
the right to treat respondent as a citizen of the United 
States, and it necessarily follows that, in the absence of 
such a denial, the treaty cannot be set up as a ground 
for refusing to accord to respondent the rights of citizen- 
ship in accordance with our Constitution and laws by 
virtue of her birth in the United States. 

Nor do we find anything in the terms of the protocol, 
accompanying the treaty, which can be taken to over- 
ride the right of election which respondent would other- 
wise possess. Article III of the protocol refers to the 
case of a Swede who has become a naturalized citizen of 
the United States and later renews hig residence in 
Sweden “without the intent to return to America.” And 
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it provides that the intent not to return may be held to 
exist when the person “so naturalized” resides more than 
two years in Sweden. This does not appear to be ap- 
plicable to respondent, who was born in the United States, 
but, apart from that, the intent not to return could not 
properly be attributed to her during minority, and if it 
were so attributed, the presumption would be rebutted by 
the election to return to the United States at majority. 
Compare United States v. Howe, 231 F. 546, 549." 

The views we have expressed find support in the con- 
struction placed upon the naturalization treaties of 1868 
to 1872 '* in the period following their ratification. The 
first of those treaties was made in 1868 with the North 
German Confederation ** and contained provisions similar 
to those found in the treaty with Sweden. But it was 
under this German treaty that Steinkauler’s case arose 
in 1875, to which we have already referred, where At- 
torney General Pierrepont upheld the right of election, 
saying: '’ “Under the treaty, and in harmony with the 
American doctrine, it is clear that Steinkauler, the father. 
abandoned his naturalization in America and became a 
German subject (his son being yet a minor), and that by 
virtue of German laws the son acquired German nation- 
ality. It is equally clear that the son by birth has Ameri- 
can nationality; and hence he has two nationalities, one 
natural, the other acquired. ... There is no law of 


“While the nationality law of Sweden is not to be regarded as con- 
trolling unless the treaty makes it so—which we have found is not 
the case—it may be observed that it is not clear that the law of 
Sweden would operate so as to preclude recognition that respondent 
is a citizen of the United States. See the Swedish law of 7 May, 
1909, Art. 8. That, however, is a question of foreign law which we 
find it unnecessary to attempt to determine. 

“See Note 10. : 

*15 Stat. 615. See Terlinden v. Ames, 184 U. S. 270,283, 284. 

"15 Op. Attys. Gen'l. 15, 17, 18. 
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the United States under which his father or any other 
person can deprive him of his birthright.” To the same 
effect, as to the right of election, was the ruling of 
Secretary Evarts in 1879 in his instruction, above quoted, 
to our minister to Germany with respect to the brothers 
Boisseliers.** 

There were provisions similar to those in the treaty 
with Sweden in the naturalization treaty with Denmark 
of 1872,’° but Secretary Evarts evidently did not regard 
those provisions as inconsistent with the claim, which he 
sustained, of one born here of Danish parentage who 
was taken abroad by his parents but insisted upon his 
American citizenship when he arrived at his majority.” 
These rulings, following closely upon the negotiation of 
these naturalization treaties, show beyond question that 
the treaties were not regarded as abrogating the right of 
election for which respondent here contends. 

Later rulings were to the same effect. Thus, in 1890, 
in dealing with a native American citizen who, upon his 
own application, had been admitted to Danish citizen- 
ship during his minority, and who had not yet come 
of age, the Secretary of State, while recognizing that 
“when a citizen of the United States voluntarily becomes 
naturalized or renaturalized in a foreign country, he is to 
be regarded as having lost his rights as an American 
citizen,” was careful to make the following qualifications 
in support of the right of election at majority, saying: 

“As Mr. Anderson has not yet attained his majority, 
the Department is not prepared to admit that proceed- 
ings taken on his behalf in Denmark during his minority 
would deprive him of his right, upon reaching the age 
of twenty-one years, to elect to become an American 


“Moore, Int. Law Dig., Vol. III, p. 543. 
*17 Stat. 941. 
* Moore, Int. Law Dig., Vol. III, p. 544. 
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citizen by immediately returning to this enn to re- 
sume his allegiance here.” ** 

Petitioners refer to an instruction by taeailaasiin Sher- 
man in 1897 ** in answer to a question as to the effect 
of a person’s return to his native country for a visit on 
his rights as an American citizen which had been acquired 
through the naturalization of his father. While Secre- 
tary Sherman recognized “the acquisition of United 
States citizenship by an alien-born minor through the 
lawful naturalization of his father under the operation 
of Section 2172, Revised Statutes,” the Secretary added 
the following: 

“If such a party having thus become a recognized 
citizen of the United States, takes up his abode once 


| more in his original country, and applies to be restored 


to his former citizenship, the government of the last 
named country is authorized to receive him again as a 


citizen, on such conditions as the said Government may 


think proper. (Treaty of 1869, Article III.) Or he may 
by residence in the country of origin, without intent to 
return to the United States, be held to have renounced 
his American citizenship. (Protocol, May 26, 1869.) 
But this presumption, like all presumptions of intent, 
may be rebutted by proof. Until a person so circum- 
stanced shall be held to have voluntarily abandoned his 
American citizenship, or shall have acquired. another cifi- 
zenship upon application to that end and by due process 
of law, this Government is entitled to claim his alle- 
glance and constrained to protect him as a citizen so long 
as he shall be found bona fide entitled thereto.” 





“Mr. Wharton, Acting Secretary of State, to Count Sponneck, 
Danish Minister (1890); Moore, Int. Law Dig., p. 715. 

“Secretary Sherman to Mr. Grip, Swedish Minister, June 15, 
1897; Moore, Int. Law Dig., Vol. III, p. 472; 8 MS., Notes to 
Sweden, 58. 
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We find nothing in that instruction which is incon. 
sistent with the maintenance of respondent’s right of 
election in the instant case. So far as the instruction ip 
relation to a naturalized minor may be deemed to be 
pertinent, it confirms rather than opposes respondent's 
right to be considered an American citizen. 

That the Department of State continued to maintain 
the right of clection is further shown by the memoran- 
dum of applicable principles which it issued in 1906, 
above quoted, to the effect that the Department had 
“always held in such circumstances that if a child is born 
of foreign parents in the United States, and is taken dur- 
ing minority to the country of his parents, such child 
upon arriving of age, or within a reasonable time there- 
after, must make clection between the citizenship which 
is his by birth and the citizenship which is his by 
parentage.” - 

Fourth. We think that petitioners’ contention under 
$ 2 of the Act of March 2, 1907,** is equally untenable, 
That statutory provision is as follows: 

“That any American citizen shall be deemed to have 
expatriated himself when he has been naturalized in any 
foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state. 

“When any naturalized citizen shall have resided for 
two years in the foreign state from which he came, or 
for five years in any other foreign state it shall be pre- 
sumed that he has ceased to be an American citizen, and 
the place of his gencral abode shall be deemed his place 
of residence during said years: Provided, however, That 
such presumption may be overcome on the presentation 
of satisfactory evidence to a diplomatic or consular officer 
of the United States, under such rules and regulations as 


* Foreign Relations, 1906, p. 657. 
™ 34 Stat. 1228; 8 U.S.C. 17. 
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the Department of State may prescribe: And provided 
also, That no American citizen shall be allowed to 
expatriate himself when this country is at war.” * 

Petitioners contend that respondent’s acquisition of 
derivative Swedish citizenship makes her a person who 
has been “naturalized under Swedish law,” and ‘that 
therefore “she has lost her American citizenship” 
through the opcration of this statute. We are unable to 
accept that view. We think that the statute was aimed 
at a voluntary expatriation and we find no evidence in its 
terms that it was intended to destroy the right of a native 
citizen, removed from this country during minority, to 
elect to retain the citizenship acquired by birth and to 
return here for that purpose. If by virtue of derivation 
from the citizenship of one’s parents a child in that situa- 
tion can be deemed to have been naturalized under the 
foreign law, still we think in the absence of any provision 
to the contrary that such“ naturalization would not 
destroy the right of election. 


"Sections 5 and 6 of this statute should also be noted as they 
contain provisions applicable to minor children. They are as follows: 

“Sec. 5. That a child born without the United States of alien 
parents shall be deemed a citizen of the United States by virtue of 
the naturalization of or resumption of American citizenship by the 
parent: Provided, That such naturalization or resumption takes 
place during the minority of such child: And provided further, That 
the citizenship of such minor child shall begin at the time such 
minor child begins to reside permanently in the United States. 

“Sec. 6. That all children born outside the limits of the United 
States who are citizens thereof in accordance with the provisions of 
section nineteen hundred and nincty-three of the Revised Statutes 
of the United States and who continue to reside outside the Umited 
States shall, in order to receive the protection of this Government, 
be required upon reaching the age of cightcen years to record at an 
American consulate their intention to become residents and remain 
citizens of the United States and shall be further required to take 


the oath of allegiance to the United States upon attaining their 
Majority.” y 
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It should also be noted that the Act of 1907 in &§ 5 


and 6 ** has specific reference to children born without 
the United States of alien parents but says nothing as to 
the loss of citizenship by minor children born in the 
United States. 

That in the latter case the child was not deemed to 
have lost his American citizenship by virtue of the terms 
of the statute’ but might still with reasonable promptness 
on attaining majority manifest his election is shown by 
the views expressed in the instructions issued under date 
of November 24, 1923, by the Department of State 
to the American Diplomatic and Consular Officers.” 
These instructions dealt with the questions arising under 
the citizenship act of March 2, 1907, and cases of dual 
nationality. It was stated that it was deemed desirable 
“to inform diplomatic and consular officers of the depart- 
ment’s conclusions, for their guidance in handling indi- 
vidual cases.” Commenting on dual nationality the 
instructions said: 

“The term ‘dual nationality’ needs exact appreciation. 
It refers to the fact that two States make equal claim 
to the allegiance of an individual at the same time. 
Thus, one State may claim his allegiance because of his 
birth within its territory, and the other because at the 
time of his birth in foreign territory his parents were its 
nationals. The laws of the United States purport to 
clothe persons with American citizenship by virtue of 
both principles.” 

And after referring to the Fourteenth Amendment and 
the Act of February 2, 1855, R. S. 1993, the instructions 
continued: 


™See Note 25. 

™ “Compilation of Certain Departmental Circulars” relating to citi- 
zehship, etc., issued by Department of State, 1925, containing insirue- 
tions to diplomatic and consular officers under date of November 24, 
1923, pp. 118, 121, 122. 
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“Tt thus becomes important to note how far these dif- 
fering claims of American nationality are fairly operative 
with respect to persons living abroad, whether they were 
born abroad or were born in the United States of alien 
parents and taken during minority to reside in the terri- 
tory of States to which the parents owed allegiance. It 
is logical that, while the child remains or resides in terri- 
tory of the foreign State claiming him as a national, the 
United States should respect its claim to allegiance. The 
important point to observe is that the doctrine of dual 
allegiance ceases, in American contemplation, to be fully 
applicable after the child has reached adult years. There- 
after two States may in fact claim him as a national. 
Those claims are not, however. regarded as of equal merit, 
because one of the States may then justly assert that his 
relationship to itself as a national is, by reason of circum- 
stances that have arisen. inconsistent with. and reason- 
ably superior to, any claim of allegiance asserted by any 
other State. Ordinarily the State in which the individual 
retains his residence after attaining his majority has the 
superior claim. The statutory law of the United States 
affords some guidance but not all that could be desired, 
because it fails to announce the circumstances when the 
child who resides abroad within the territory of a State 
reasonably claiming his allegiance forfeits completely the 
right to perfect his inchoate right to retain American citi- 
zenship. The department must. therefore, be reluctant 
to declare that particular conduct on the part of a person 
after reaching adult years in foreign territory produces a 
forfeiture or something equivalent to expatriation. 

“The statute does, however, make a distinction between 
the burden imposed upon the person born in the United 
States of foreign parents and the person born abroad of 
American parents. With respect to the latter, section 6 
of the Act of March 2, 1907, lays down the requirement 
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that, as a condition to the protection of the United States, 
the individual must, upon reaching the age of 18, record 
at an American consulate an intention to remain a citizen 
of the United States, and must also take an oath of alle. 
giance to the United States upon attaining his majority, 

“The child born of foreign parents in the United States 
who spends his minority in the foreign country of his 
parents’ nationality is not expressly required by any stat- 
ute of the United States to make the same election as he 
approaches or attains his majority. It is, nevertheless, 
believed that his retention of a right to demand the pro- 
tection of the United States should, despite the absence 
of statute, be dependent upon his convincing the depart- 
ment within a reasonable period after the attaining of 
his majority of an election to return to the United States, 
there to assume the duties of citizenship. In the absence 
of a definite statutory requirement, it is impossible to 
prescribe a limited period within which such election 
should be made. On the other hand, it may be asserted 
negatively that one who has long manifested no indica- 
tion of a will to make such an election should not receive 
the protection of the United States save under the express 
approval of the department.” 

It thus appears that as late as 1925, when the De- 
partment issued its “Compilation” including the circular 
instruction of November 24, 1923, it was the view of the 
Department of State that the Act of March 2, 1907, had 
not taken away the right of a native citizen on attaining 
majority to retain his American citizenship, where he 
was born in the United States of foreign parents. We 
do not think that it would be a proper construction of 
the Act to hold that while it leaves untouched the right 
of election on the part of a child born in the United States, 
in case his parents were foreign nationals at the time of 
his birth and have never lost their foreign nationality, 
still the statute should be treated as destroying that 
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right of election if his parents became foreign nationals 
through naturalization. That would not seem to be a 
sensible distinction. Having regard to the plain purpose 
of § 2 of the Act of 1907, to deal with voluntary expatria- 
tion, we are of the opinion that its provisions do not 
affect the right of election, which would otherwise exist, 
by reason of a wholly involuntary and merely derivative 
naturalization in another country during minority. And, 
on the facts of the instant case, this view apparently ob- 
tained when in July, 1929, on the instructions of the Sec- 
retary of State, the Department issued the passport to 
respondent as a citizen of the United States. 

But although respondent promptly made her election 
and took up her residence in this country accordingly, 
and had continued to reside here, she was notified in 
April, 1935, that she was an alien and was threatened 
wit, deportation. 

v When, precisely, there occurred a change in the de- 
partmental attitude is not clear.** It seems to have 
resulted in a conflict with the opinion of the Solicitor of 
the Department of Labor in the case of Ingrid Therese 
Tobiassen, and the Secretary of Labor because of that 
conflict requested the opinion of the Attorney General, 
which was given on June 16, 1932. It appeared that 
Miss Tobiassen, aged 20, was born in New York in 1911; 
that her father, a native of Norway, became a citizen of 
the United States by naturalization in 1912; that in 1919 
Miss Tobiassen was taken by her parents to Norway 
where the latter had since resided; that at the age of 18 
she returned to the United States and took up her per- 
manent residence in New Jersey. The question arose 





"That there had been a change is frankly stated in the communi- 
cation (a copy of which is annexed to the complaint) addressed by 
the American Consul at Goteborg, Sweden, to the respondent's father 
under date of October 29, 1935. 

” 36 Op. Attys. Gen’, p. 535. 
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when she asked for a return permit to visit her parents, 
The Department of State refused to issue a passport on 
the ground that Miss Tobiassen had acquired Norwegian 
nationality and had ceased to be an American citizen, 
The Attorney General's opinion approved that action. 

His opinion quoted the provisions of the treaty with 
Sweden and Norway of 1869 * and referred to the Nor- 
wegian Nationality Law of August 8, 1924, and to the 
provisions of the Act of Congress of March 2, 1907. The 
opinion noted that the claim that Miss Tobiassen had 
ceased to be an American citizen did “not test upon the 
terms of the Naturalization Treaty with Norway, but 
upon a law of that country, as a result of the renuncia- 
tion by her father, a native of Norway, of his American 
citizenship, and the resumption of his Norwegian nation- 
ality in pursuance of the terms of that treaty.” The law 
of Norway was deemed to be analogous to our statutes 
“by virtue of which foreign-born minor children of per- 
sons naturalized in the United States are declared to be 
citizens of this country”; and hence the conclusion that 
Miss Tobiassen having acquired Norwegian nationality 
had in consequence ceased to be an American citizen was 
said to be correct. 

The opinion does not discuss the right of election of a 
native citizen of the United States when he becomes of 
age to retain American citizenship and does not refer to 
the repeated rulings of the Department of State in recog- 
nition of that right, the exercise of which, as we have 
pointed out, should not be deemed to be inconsistent 
with either treaty or statute. We are reluctant to dis- 
agree with the opinion of the Attorney General, and we 
are fully conscious of the problems incident to dual na- 
tionality and of the departmental desire to limit them, 


* Cited as of June 14, 1871, the date of the exchange of ratifi- 
cations. 
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but we are compelled to agree with the Court of Appeals 
in the instant case that the conclusions of that opinion 
are not adequately supported and are opposed to the 
established principles which should govern the disposition 
of this case.”* 

Nor do we think that recent private acts of Congress * 
for the relief of native citizens who have been the subject 
of administrative action denying their rights of citizen- 
ship, can be regarded as the equivalent of an Act of 
Congress providing that persons in the situation of the 
respondent here have lost the American citizenship which 
they acquired at birth and have since duly elected to 
retain. No such statute has been enacted. 

We conclude that respondent has not lost her citizen- 
ship in the United States and is entitled to all the rights 
and privileges of that citizenship. 

Fifth. The cross petition of Miss Elg. upon which 
certiorari was granted in No. 455, is addressed to the part 
of the decree below which dismissed the bill of complaint 
as against the Secretary of State. The dismissal was 
upon the ground that the court would not undertake by 
mandamus to compel the issuance of a passport or con- 
trol by means of a declaratory judgment the discretion 
of the Secretary of State. But the Secretary of State, 
according to the allegation of the bill of complaint, had 
refused to issue a passport to Miss Elg “solely on the 
ground that she had lost her native born American citi- 
zenship.” The court below, properly recognizing the 
existence of an actual controversy with the defendants 


"The same may be said of the opinion of the Circuit Court of 
Appeals of the Ninth Circuit in United States v. Reid, 73 F. 2d 153 
(certiorari denied upon the ground that the application was not made 
within the time provided by law, 299 U.S. 544), so far as it is urged 
by petitioners as applicable to the facts of the instant case. 

" Act of July 13, 1937, 50 Stat. Pt. 2, p. 1030; Act of June 25, 1938 
(Private No. 751, 75th Cong., 3d Sess.). 
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(Aetna Life Ins. Co. v. Haworth, 300 U.S. 227), declared 
Miss Elg “to be a natural born citizen of the United 
States,” and we think that the decree should include the 
Secretary of State as well as the other defendants. The 
decree in that sense would in no way interfere with the 
exercise of the Secretary's discretion with respect to the 
issue of a passport but would simply preclude the denial 
of a passport on the sole ground that Miss Elg had lost 
her American citizenship. 

The decree will be modified accordingly so as to strike 
out that portion which dismisses the bill of complaint as 
to the Secretary of State, and so as to include him in the 
declaratory provision of the decree, and as so modified 
the decree is affirmed. 

Modified and affirmed. 


Mr. Justice Dovoias took no part in the considera- 
tion and decision of this case. 
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NG KWOCK GEE AND NG KWOCK JOM, APPELLANTS 
v. 
JOHN FOSTER DULLES, SECRETARY OF STATE OF THE UNITED 
STATES, APPELLEE 


No. 13712 
United States Court of Appeals, Ninth Circuit 
April 25, 1955 


Before POPE, FEE and CHAMBERS, Circuit Judges. 

PER CURIAM. 

Each of the appellants brought an action pursuant to the provisions of § 503 
of the Nationality Act of 1940° seeking a judgment declaring him to be a national 
of the United States. They asserted that they were the children of Ng You Ock, 
4 citizen of the United States, and that they were born in China to one Lim Bon 
whom Ng You Ock married while on a visit to China. The cases were consoli- 
dated for trial. The trial court found that neither of the plaintiffs was the son 
of Ng You Ock and judgment was entered accordingly in favor of the defendant 
appellee. Witnesses for the plaintiffs were the alleged father, the plaintiffs them- 
selves, Ng Yen Ock, brother of Ng You Ock, Lim Fong and Wong Gee Yuet Ying. 
Each of the last three witnesses testified that they had visited the alleged wife of 
Ng You Ock in China where they had seen her children and they told of carrying 
messages and money to her on behalf of Ng You Ock, the alleged father. 

We reject appellants’ assertion that the trial court's finding against the claims 
of appellants was erroneous. The testimony of the two plaintiffs and of their 
alleged father developed discrepancies and inconsistencies which would readily 
prompt a disbelief in their credibility. While the testimony of the other wit- 
nesses was not specifically contradicted the court expressed its disbelief in their 
testimony and declined to credit what they had to say. 

Appellants argue that as the testimony of these three witnesses was uncon- 
tradicted the court was obliged to accept their testimony. This court has held 
in other similar causes that the credibility of the witnesses is a matter exclusively 
for the determination of the trial court. Mar Gong v. Brownell, 9 Cir., 209 F. 2d 
448; Chow Sing v. Brownell, 9 Cir., 217 F. 2d 140; Law Don Shew y. Dulles, 9 
Cir, 217 F. 2d 146; Wong Ken Foon v. Brownell, 9 Cir., 218 F. 2d 444; Lew 
Wah Fook v. Brownell, 9 Cir., 218 F. 2d 924. 

Appellants specify as error the court’s admission in evidence over their objection 
of certain documents taken from the appellant Ng Kwock Jom’s passport appli- 
cation proceedings. These were offered by the defendant for the purpose of 
showing prior statements which contradicted some of this appellant’s testimony 
in the court below and for the purpose of impeaching that testimony. Appellant 
asserts that the exhibit contained other prejudicial information which was 
improperly examined by the court. 

We think that in any event the admission of this record was not prejudicial 
to the appellants. Yee Shew vy. Brownell, 9 Cir., 219 F. 2d 301, 302. 

The judgment, in addition to determining that the appellants were not citizens 
or nationals of the United States, provided for the cancellation of their bonds 
and directed that each of the appellants be deported to China. The inclusion in 
the judgment of these provisions relating to the bonds and to the deportation is 





'See Title 8 U. S.C’ A. §$ 903, (1942 ed.). now 8 U. S.C. A. § 1503 
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assigned as error. We think that these were not matters in issue before the 
trial court and that it was inappropriate to include them in the judgment. 

The judgment is modified by eliminating therefrom the provisions for the can- 
cellation of the bonds and for the deportation of plaintiffs to China, and 80 
modified, the judgment is affirmed. 


JEN 
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JEW MAY LUNE, BY GUARDIAN AD LITEM JEW DOO LEE, APPELLANT, 
v. JOHN FOSTER DULLES, AS SECRETARY OF STATE, APPELLEE, 


No. 14269. 
United States Court of Appeals, Ninth Circuit. 
May 138, 1955. 


JAMES ALGER FEE, Circuit Judge. 

Jew May Lune filed petition to establish her status as a national of the United 
States on December 23, 1952, pursuant to 8 U. S. C. A. § 9038.* She alleged she 
was the legitimate daughter of a citizen of the United States. It was set up that 
petitioner made application for an American passport to the American Consulate 
General at Hong Kong, China, which refused issuance. It is then claimed that 
she has thus been denied rights and privileges of a national of the United States 
on the ground that she is not a national. An answer, which contained a general 
denial and a further and separate defense that the complaint does not state a 
claim, was filed February 26, 1953. 

A motion to dismiss was filed on the ground that there was no such denial and 
that petitioner had not exhausted her administrative remedies. There was 
attached to this motion the document set out in the margin.’ There was no trial, 
put only a hearing on the motion, at which time the trial court purported to 
receive and consider the exhibit. Based thereon, it appeared to the court that 
petitioner had not been denied a right or privilege as a national by defendant on 
the ground that petitioner was not a national and it further appeared to the 
court that plaintiff had not exhausted her administrative remedies at the time of 
filing petition ‘and that therefore the court lacked jurisdiction over the subject 
matter of the within action.” 

There were sufficient ‘facts’ set up in the petition to give the court jurisdic- 
tion to hear and determine the cause. It was alleged that her rights were 





*Now 8 U.S. C. A. § 1503. 
1“Enclosure to Hong Kong—Despatch No. 2216 A 


“American Consulate General 
“Hong Kong, May 6, 1953 
“Status Reports of Pending Cases in Which Civil Actions Have Been Filed 
“Name of case : Jew May Lune. 
“Number of case : 4571. 
“Date initiated : April 13, 1951. 
“Date passport application executed : August 22, 1951. 

“Approximate number of prior cases: None. (Case already reached on waiting list.) 
a cause of delay in concluding case: Failure to appear; case in examiner’s 
vacklog. 

“Remarks: Applicant was given final interview on August 8, 1952. with alleged brother 
as witness. Blood tests of applicant, alleged brother, and alleged parents show that 
alleged brother is an imposter. The applicant failed to respond to Consulate General's 
letter of January 8, 1953, asking her to call to discuss the results of the blood tests. She 
did respond to a second letter of March 27, 1953. Case will be concluded as soon as 
examiner’s work load permits. Applicant has executed C. I. application, but no action 
will be taken until decision on passport application reached. 

“Examined by : Signed F. J. C.—F. J. ‘ 


“FIC—mit Crawford. 


“United States of America 
“Department of State 
“To all to whom these presents shall come, Greeting: 

“I Certify That the document hereunto annexed is a pertinent document from the 
passport file of Jew May Lune. 

“In testimony whereof, I, Walter B. Smith, Acting Secretary of State, have hereunto 
caused the seal of the Department of State to be affixed and my name subscribed by the 
Authentication Officer of the said Department, at the city of Washington. in the District 
of Columbia, this second day of July, 1953. 

“(Seal) /s/ Walter B. Smith, 
Acting Secretary of State, 
/s/ By Barbara Hartman 


p Authentication Officer, Department of State. 
Affidavit of Service by Mail attached. 


(Endorsed) : Filed October 20, 1953.” 
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denied upon the ground that she was not a national. Under federal forms of 
pleading, this is sufficient, and besides, there were allegations which, if proved 
would show she was a national and that there was a refusal to issue a Passport 
The defendant denied these allegations. This was sufficient basis for jurisaj, 
tion. The court was then required to try the matter. 

This foundation completely negatives the theory of defendant that jurisdiction 
can be destroyed by an ex parte showing. If the facts were as defendant Claimeg 
then, proof should have been adduced at trial. The mere production of a geif 
serving document made in May, 1953, long after suit was filed in December 
1952, was not sufficient to deprive the court of jurisdiction. It might have bee; 
introduced at trial if competent.” But petitioner should have had the righ, 
to introduce evidence upon her own behalf on the issue. Where allegations 
have been made which are necessary for jurisdiction, the action will fail if these 
are not proved. The reservation in rule 12 (h), Federal Rules of Civil Proce. 
dure, 28 U. S. C. A., is for extraneous circumstances, which demonstrates that 
the court has not authority to hear and determine. All tribunals in the federg) 
system must at all stages of the proceeding make certain of the possession of 
power to act. But, where there are allegations of key jurisdictional facts 
which are controverted, there always exists power to try the issues thus made 
Jurisdiction existed to try the questions here. 

The final order cannot be sustained upon the ground that it was a summary 
judgment either. There were genuine issues of fact which could not be escaped 
An analogous point has been made regarding a jurisdictional fact alleged, but 
not proved, where an attempt was made to concede its existence for the purpose of 
deciding other issues.° 

The decision of this Court in Fong Nai Sun v. Dulles, 9 Cir., 219 F, 2d 269, lays 
down the pattern which must be followed here. 

The cause is remanded for trial of the issues of fact 


2 The Office of the Secretary of State does not certify the facts, but only that there ig q 
document which apparently has been examined by F. J. C F. J. Crawford, whoever he 
may be. The certificate usurps the judicial function by declaring the document “pertinent, 

> Albert v. Brownell, 9 Cir., 219 F. 2d 602 
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HITAKA SUDA, APPELLANT, rv. JOHN FOSTER DULLES, SECRETARY OF 
: STATE OF THE UNITED STATES, APPELLEE. 


No. 14461. 
United States Court of Appeals, Ninth Circuit. 
July 14, 1955 


Wirin, Rissman & Okrand, Los Angeles, Cal., Fong, Miho, Choy & Chuck, Hono- 
lulu, Hawaii, for appellants. , 

Louis B. Blissard, U. S. Atty., Charles B. Dwight, III, Asst. U. S. Atty., Hono- 
lulu, Hawaii, Lloyd H. Burke, U.S. Atty., San Francisco, Cal., for appellee. 

Before DENMAN, Chief Judge, BONE and ORR, Circuit Judges 

DENMAN, Chief Judge. 

Suda, alleging he is an American born citizen of the United States, appeals 
from a decision dismissing his amended complaint seeking under & U. S.C. § 903, 
toestablish that he is such a citizen. 

The amended complaint was filed after the Immigration and Nationality Act. 

> Stat. 280, 8 U. S. C. A. § 1101 et seq., became effective on December 24, 1952 
Of this we have held in Fujii v. Dulles, 9 Cir., 224 F. 2d 906, that the amended 
complaint shall be deemed as filed as of the date of filing of the original com 
plaint. 

The pertinent portion of the amended complaint is as follows: 

“On or about November 4, 1952, Plaintiff applied at the office of the American 
ViceConsul, Kobe, Japan, for a passport to return to the United States as a 
citizen thereof. Said application for passport was denied Plaintiff by said Vice- 
Consul on the ground that Plaintiff had lost his United Sta citizenship under 
sU. S. C. $801 (c) by reason of the aforesaid service in the Japanese Armed 
Forces, and instead, on November 25, 1952, said Vice-Consul executed under his 
official seal as Vice-Consul of the United States a Certificate (as to Plaintiff) of 
the Loss of the Nationality of the United States on the ground aforesaid. Said 
action of the Vice-Consul in Kobe, Japan, was approved by the Washington 
office of the Department of State on December 18, 1952. 

“In so acting, the American Vice-Consul in Kobe, as well as the Wash- 
ington office of the Department of State, acted as the agents of and for and 
on behalf of the Defendant and his predecessor in office. In so acting, said 
persons denied to plaintiff a right and privilege as a citizen and national 
of the United States.” 

It will be noted that, unlike in the Fujii case, the State Department had 
approved the certificate that Suda had lost his United States citizenship on 
December 18, 1952, six days before the Act became effective. The district court 
held that the decision of the Department of State that Suda had lost his citizen- 
ship was of no avail to him because the department had not advised him it was 
so decided. Here, as in the Fujii case, the district court failed to apply the 
principle of liberal construction of the Schneiderman case in which the Supreme 
Court stated of such loss of citizenship, that : 

“In its consequences it is more serious than a taking of one’s property, 
or the imposition of a fine or other penalty. For it is safe to assert that 
nowhere in the world today is the right of citizenship of greater worth to 
an individual than it is in this country. It would be difficult to exaggerate 
its value and importance. By many it is regarded as the highest hope of 
civilized men. * * * So, whatever may be the rule in a naturalization pro- 
ceeding (see United States v. Manzi, 276 U. S. 463, 467, 48 S. Ct. 328, 329, 72 
L. Ed. 654), in an action instituted under § 15 for the purpose of depriving 
one of the precious right of citizenship previously conferred we believe the 
facts and the law should be construed so far as is reasonably possible in 
favor of the citizen.” Schneiderman v. United States, 320 U. S. 118, 122, 63 
S. Ct. 1333, 1335, 87 L. Ed. 1796 
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Nowhere in the statute is it required that one affected by such a decisioy 
must be notified thereof. It is the fact of denial which was here determineg 
six days before the Immigration and Nationality Act became the law whic 
is significant. 

The district court further held that the above allegation of the complain; 
fails to state the exact date on which the Vice-Consul denied his application for 
a passport. Here should be applied the decision of United States v. Menasgche 
348 U. S. 528, 75 S. Ct. 513, 99 L. Ed. —, that under the saving clause of the Ip, 
migration and Nationality Act the Suda litigation continued as if that Act did not 
exist. Furthermore it is apparent that, since the amended complaint is deemeq 
filed as of December 22, 1952, its allegation that the Vice-Consul had then de. 
nied him his application for a passport clearly showed a denial before that date. 

The judgment dismissing the complaint is reversed and the district court 
ordered to consider the case on its merits. 
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CHIN CHUCK MING AND CHIN CHUCK SANG, BY THEIR NEXT FRIEND 
AND FATHER, CHIN AH POY, APPELLANTS, v. JOHN FOSTER 
DULLES, SECRETARY OF STATE OF THE UNITED STATES OF 
AMERICA, APPELLEE. 

No. 13963. 


United States Court of Appeals, Ninth Circuit. 


Sept. 6, 1955. 

DENMAN, Chief Judge. 

Chin Chuck Ming and Chin Chuck Sang, hereafter appellants, appeal from 
a judgment dismissing their petition under Section 503 of the Nationality Act 
of 19407 (formerly 8 U. S. C. A. § 903, now 8 U. S. C. A. § 1503) on the ground, 
inter alia, stated by the district court, as follows: 

“That the Congress in enacting Section 903, Title 8, U. S. C. A., never 
intended that individuals asserting claims such as that asserted by plain- 
tiffs herein, who have lived their lives as Chinese and who have never been 
in the United States, have the status and right to avail themselves of 
Section 908, Title 8, U. S. C. A.” 

We think the court erred in so construing this act for establishing a claimed 
existing citizenship. It ignores the provision of Section 503 that its rights are 
conferred alike on the litigant “whether he is within the United States or 
abroad”. It ignores the statement of the Supreme Court in Kwock Jan Fat v. 
White, 253 U. S. 454, 464, 40 S. Ct. 566, 570, 64 L. Ed. 1010: “It is better that 
many Chinese immigrants should be improperly admitted than that one natural 
born citizen of the United States should be permanently excluded from his 
country.” 

It also ignores our prior decision in Acheson v. Yee King Gee, 9 Cir., 184 
F. 2d 382, where we considered and disposed of the claim of a Chinese born 
American citizen under Section 503.’ 

The district court further held as a ground for dismissing the action: 

“That plaintiffs have failed to file a motion to accomplish substitution 
of John Foster Dulles, Secretary of State of the United States of Ameri- 
ca, as party defendant in place of Dean Acheson, in accordance with 
Rule 25 (d), Federal Rules of Civil Procedures [28 U. S. C. A.].” 

Concerning this, it appears that before May 25, 1953, the appellants moved the 
court to substitute Secretary of State John Foster Dulles for Dean Acheson 
who had ceased to be such Secretary, the court stating: 

“Aside from that point, however, in these cases the proceeding was 
originally brought against Dean G. Acheson, as Secretary of State, and in 
each a motion has been made to substitute John Foster Dulles.” 

That is to say, the appellants so moved within the six months after Dulles had 
succeeded Acheson as Secretary as required by F. R. C. P. rule 25 (d), providing: 

“(d) Public Officers; Death or Separation from Office. When an officer 
of the United States, or of the District of Columbia, the Canal Zone, a 
territory, an insular possession, a state, county, city, or other governmental 


1The pertinent portion of Section 503 is: 

“If any person who claims a right or privilege as a national of the United States is 
denied such right or privilege by any Department or agency, or executive official thereof, 
upon the ground that he is not a national of the United States, such person, regardless 
of whether he is within the United States or abroad, may institute an action against the 
head of such Department or agency in the District Court of the United States for the 
District of Columbia or in the district court of the United States for the district in which 
such person claims a permanent residence for a judgment declaring him to be a national 
of the United States.” ~ 

The remainder of Section 503 is omitted since it applies only where a suit has been com- 
menced before the application for the travel documents. 

2 Since the prior decision there have been several to the same effect. such as Wong Wing 
Foo v. McGrath, 9 Cir., 196 F. 2d 120, and Mar Gong v. Brownell, 9 Cir., 209 F. 2d 448. 
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agency, is a party to an action and during its pendency dies, resigns, op 
otherwise ceases to hold office, the action may be continued and maintaineg 
by or against his successor, if within 6 months after the successor takes 
office it is satisfactorily shown to the court that there is a substantial negg 
for so continuing and maintaining it. Substitution pursuant to this rule 
may be made when it is shown by supplemental pleading that the succeggor 
of “n officer adopts or continues or threatens to adopt or continue the action 
of his predecessor in enforcing a law averred to be in violation of the 
Constitution of the United States. Before a substitution is made, the party 
or officer to be affected, uniess expressly assenting thereto, shall be given 
reasonable notice of the application therefor and accorded an opportunity to 
obiect. As amended Dec. 29, 1948, effective Oct. 20, 1949.” 

Thereafter on April 6, 1953, when Acheson was no longer Secretary and 
Dulles was, the following motion to dismiss was made: 

“The Attorney General of the United States. by and through Henry [, 
Hess, United States Attorney for the District of Oregon, and Victor E. Harr, 
Assistant United States Attorney, moves the Court for an order dismissing 
the above-entitled case upon the ground and for the reason that the com. 
plaint herein, on its face, shows that applications for passports have not 
been denied plaintiffs and therefore plaintiffs have not been denied any 
rights on their alleged claim of citizenship, a jurisdictional requirement 
under Title 8, Section 903, U. S. C.” 

The usual presumption applies that the Attorney General performed his duty 
and did not violate it. Hence we are required to assume he did not represent 
Acheson, who no longer was his client, and that he represented Dulles who had 
succeeded Acheson. Since Dulles thus had appeared and moved to dismiss op 
the ground above stated, Rule 25 (d) is satisfied. It became clear at that point 
that Dulles intended to follow the policies of his predecessor in respect to this 
case. 

The complaint alleges that: 

wa 


‘“* * * Chin Ah Poy caused to be filed with the American Consul General 
at Hongkong his affidavit-application dated September 6, 1951, prepared in 
accordance with the regulations, for travel documents for the said Chin 
Chuck Ming and Chin Chuck Sang so that they would be eligible to purchase 
transportation to the United States in order to apply for admission as citizens 
thereof at a port of entry under the immigration laws. 


om 


“That although the plaintiffs have been steadily available for examination 
by the American Consul General at Hongkong, he has not issued the requested 
travel documents; that the failure of the said Consul General to issue the 
documents after a lapse of so much time is unfair, unreasonable, arbitrary 
and is equivalent to a denial of the plaintiffs’ applications and their rights 
as American citizens. * * *” 

Of this failure of the State Department to act on appellants’ applications for 
passports for over a year and three months, the district court held: 

“That the application as made to the American Consulate Officer of the 
Department of State by plaintiffs to permit plaintiffs’ entry into the United 
States has never been denied plaintiffs ;” 

We construe the words “right of privilege as a national of the United States” 
of the first two lines of Section 503 to cover the right to a prompt disposition 
of a claimed citizens’ application. Here it is an affidavit-application filed on Sep- 
tember 6, 1951 with the American Consul General at Hongkong. It was “for 
travel documents so that they would be eligible to purchase transportation to the 
United States in order to apply for admission as citizens thereof at a port of 
entry under the immigration laws,” all as alleged in paragraph IX of the 
complaint. 

Instead of such a prompt disposition of the affidavit-application of September 
6, 1951, no disposition had been made in the 15 months to December 22, 1952, 
when the instant suit was filed and this although the complaint alleges that “the 
plaintiffs have been steadily available for examination by the American Consul 
General at Hongkong.” 

Dulles contends that we should take judicial notice of the fact that a large 
number of similar applications were pending on September 6, 1951 when appel- 


lan 
hin 


pos 
Col 
tha 
der 


to 
des 
civ 


in 
thé 
im 


est 
suc 
at 

str 








, or 
ined 
akeg 
heed 
rule 
Ssor 
tion 

the 
arty 
iven 
y to 


and 


VL, 
arr, 
Sing 
‘om- 

not 
any 
nent 


luty 
sent 
had 
; On 
oint 
this 


pra] 
l in 
‘hin 
ase 
ens 


PASSPORT REORGANIZATION ACT OF 1959 419 


lants’ was filed and that Congress has not appropriated sufficient funds to give 
him the qualified personnel at Hongkong to enable the State Department to dis- 
pose of them in the intervening months. He makes no claim that he applied to 
Congress for such funds. Assuming we can take such judicial notice, we think 
that the right to a prompt consideration of appellants’ application cannot be 
denied them for such a reason. 

We are not here dealing with one seeking to become a citizen but with the right 
to establish a claimed existing United States citizenship. Such citizenship is 
described by the Supreme Court as regarded by many as the highest hope of 
civilized man. In Schneiderman v. United States, 320 U. S. 118, at page 122, 63 
§, Ct. 1333, 1335, 87 L. Ed. 1796, states: “For it is safe to assert that nowhere 
in the world today is the right of citizenship of greater worth to an individual 
than it is in this country. It would be difficult to exaggerate its value and 
importance. By many it is regarded as the highest hope of civilized men.” 

While the Schneiderman case involved the question of deprivation of a prior 
established citizenship, here a wrongful denial of claim to citizenship is also 
such a deprivation, and we think the rule of the Schneiderman case, 320 U. S. 
at page 122, 63 S. Ct. at page 1335, that “the facts and the laws should be con- 
strued as far as is reasonably possible in favor of the citizen” equally applies. 
Fukumoto v. Dulles, 9 Cir., 216 F. 2d 553, 554; ef. Judge Healy’s opinion in 
Acheson v. Yee Ging Gee, 9 Cir., 184 F. 2d 382, 384. 

So construing the facts and the law of the instant case we think the failure 
of Congress to supply funds for employing qualified persons to give such prompt 
consideration to the applications of claimed citizens does not deprive appel- 
lants of their right to such a prompt consideration.* 

Dulles points out the various grounds on which passports may be denied. 
They are lack of identity of the applicant, lack of evidence, expatriation, and 
subversive activities and involvement in the foreign affairs of foreign countries. 
Dulles seems to contend that each would be a denial on a ground other than 
that the applicant “is not a national of the United States” and hence there is 
no compliance with the first sentence of Section 503 of the act. 

An analysis of this contention shows the contrary. Refusal for lack of iden- 
tity of the applicant necessarily is on the ground that he is not the person 
claiming to be ‘a national of the United States”. Similarly with a refusal 
for lack of evidence that he is a national, or because in the applicant’s proof 
of his nationality he committed a fraud and hence had not proved he was such 
a national. 

Denying a passport on the ground that the applicant has been expatriated 
and has lost his American citizenship is again a denial on the ground that 
he is not a national. 

Denial of such a passport on the ground of “subversive activities and in- 
volvement in the foreign affairs in foreign countries” would necessarily mean 
he had thereby lost his citizenship. One claiming he is such a national in Hong- 
kong could be denied a visa to come to the United States only on the ground 
that by such activities or involvement he had lost his American nationality. 
His possible indictment for such acts would make the greater reason for 
granting the passport, if he still retained his citizenship.* 

The complaint alleges that Chin Chuck Sang was an adult when it was filed 
and it is contended that his father is not shown to have been Sang’s agent author- 
ized to file an application for travel documents as alleged, supra, in paragraph IX 
of the complaint. It is also contended that Sang being an adult, the father 
has not been shown to have the power to initiate the instant litigation in Sang’s 
behalf. With regard to each of these contentions the complaint sufficiently 


*The following cases are in accord with regard to the delay of the State Department 
amounting to the denial of a right to prompt action. Lee Bang Hong v. Acheson, D. C 
Hawaii, 110 F. Supp. 48, 50: Lee Hong v. Acheson. D. C. N. D. Cal., 110 F. Supp. 60; Look 
Yun Tin v. Acheson, D. C. N. D. Cal.. 95 F. Supp. 583. 584 

*State Department Regulation 51.136 specifically provides for a passport to return to 
= United States one likely to violate laws of the United States, in the boldface matter 
PLOW ° 

“$ 51.136 Limitations on Issuance of Passports to Persons Likely to Violate Laws of the 
United States. In order to promote the national interest by assuring that the conduct of 
foreign relations shall be free from unlawful interference, no passport, except one limited 
for direct and immediate return to the United States, shall be issued to persons as to whom 
there is reason to believe. on the balance of all the evidence, that they are going abroad to 
engage in activities while abroad which would violate the laws of the United States, or 
which if carried on in the United States would violate such laws designed to protect the 
Security of the United States.” 
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describes transactions ‘attempted to be set forth’ to permit amendment under 
F.R.C. P.15 (c), as follows: 

“(c) Relation Back of Amendments. Whenever the claim or defense 
asserted in the amended pleading arose out of the conduct, transactions, or 
occurrence set forth or attempted to be set forth in the original pleading, 
the amendment relates back to the date of the original pleading.” 

We have so held where there has been a jurisdictional defect cured by 
supplemental pleading in the case of Fujii v. Dulles, 9 Cir., 1955, 224 F. 24 906, 
our number 14,460, decided July 14, 1955. Sang may seek amendment of the 
complaint to offer a supplemental pleading in the above respect if he be 80 
advised. 

The judgment is reversed and the district court ordered to proceed with the 
litigation in accord with what is here held. 

BONE, Circuit Judge (dissenting). 

I would affirm the judgment of the lower court. 
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YUNG JIN TEUNG, ET AL., PLAINTIFFS v. JOHN FOSTER DULLES, 
AS SECRETARY OF STATE OF THE UNITED STATES OF AMERICA, 
DEFENDANT. 


United States Court of Appeals, Second Circuit 
Argued Dec. 5, 1955. 
Decided Jan. 20, 1956. 


LUMBARD, Circuit Judge. 

These are consolidated appeals in ten similar cases brought under § 503 of 
the Nationality Act of 1940, 8 U. S. C. A. § 903,* which gave District Courts 
jurisdiction under certain circumstances to grant declaratory judgments deter- 
mining citizenship. The suits were brought in December 1952 just a few days 
before the effective date of the Act of June 27, 1952, § 403 (a) (42) which re- 
pealed the Act of 1940 subject to certain savings clauses contained in § 405, 
8U. 8. C. A. §§ 1101 note. 

Plaintiffs are all persons of Chinese origin who have sought passports en- 
abling them to enter the United States, claiming citizenship by virtue of the 
citizenship of their fathers. All contended that they had been denied a right 
or privilege of citizenship at the time they instituted their suits. On affidavits 
and other documents presented by the parties, the District Court granted the 
Government’s motion for summary judgment on the ground that it had no juris- 
diction under § 503* since the passport applications were still pending at the 
time of suit and no determination had been made denying the applications. 
§ 503 provided: “If any person who claims a right or privilege as a national of 
the United States is denied such right or privilege by any Department or 
agency * * * upon the ground that he is not a national of the United States, 
* * * such person * * * may institute an action * * * for a judgment declar- 
ing him to be a national of the United States.” 

The question in each of these ten cases is whether the documents properly 
before us demonstrate that no right or privilege of citizenship had been denied 
the plaintiff at the time he brought his suit. If there is any relevant issue of 
fact which the papers do not resolve, then the summary judgments were 
erroneously granted. 

First of all we note that the State Department may have effectively de- 
termined the plaintiffs’ claims of citizenship adversely even though it took no 
final official action which explicitly constituted such a determination. Thus a 
passport may be denied on the statutory ground by a refusal to determine a 
claim of citizenship for an unreasonable length of time, Chin Chuck Ming v. 
Dulles, 9 Cir., 1955, 225 F. 2d 849, or by insisting upon the production of evi- 
dence of citizenship when it is clear that the applicant cannot produce it. Wong 
Ark Kit v. Dulles, D. C. D. Mass. 1955, 127 F. Supp. 871; Ow Yeong Yung v. 
Dulles, D. C. N. D. Cal. 1953, 116 F. Supp. 766. On the other hand if a delay 
in acting on an application is entirely the fault of the applicant, then such delay 
would not constitute a denial. Thus where the consul informs the applicant 
that no decision has been reached and requests certain additional evidence, there 
may yet be no effective denial if the applicant has neither produced additional 
evidence nor informed the consul that he will not do so. Ling Share Yee v. 
Acheson, 3 Cir., 1954, 214 F. 2d 4, certiorari denied 1954, 348 U. S. 873, 75 S. Ct. 
109, 99 L. Ed. 687. We must therefore determine whether the papers here show 
that there had been no explicit adverse determination of the plaintiffs’ claims 
and, further, that there had been no implicit adverse determination within the 
principle of these decisions. 

At the outset we must consider whether in any of the cases the government 
has presented any evidence or affidavits which were entitled to the consideration 





*Now Immigration and Nationality Act, § 360, 8 U. 8S. C. A. § 1508. 
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of the District Court. In each case the affidavit of the Assistant United States 
Attorney is not made on personal knowledge, but merely recites what is cop. 
tained in documents attached thereto. Since the documents themselves are not 
affidavits we can consider them only if they constitute evidence which would be 
admissible at trial. 

In six of the cases (Gong Gen Duck, Yee Yin, Yung Jin Teung, Mar Lin, Woon 
You Koon and Ngai Sheung Suey) the basic document is a photostatic copy of g 
paper entitled “Status Reports of Pending Cases in Which Civil Actions Haye 
Been Filed.” Each such report contains information as to the history ofJthe 
passport application and comments under a heading entitled “Principal cayge 
of delay in concluding case.” Each contains at the bottom, after the words 
“Examined by,” the signature of an otherwise unidentified individual. Each 
is accompanied by a photostatic copy of a certificate signed by an authenticating 
officer of the Department of State for the Secretary or Acting Secretary. The 
certificate states only that “the document hereunto annexed is a pertinent docv. 
ment from the passport files of [the particular applicant].” In another cage 
(Fong Yet Ying) the documents are the same except that the ‘Status Report” 
is a typewritten copy rather than a photostat. And in another (Wong Kim 
Leong) the “Status Report” is a typewritten copy and there is no Certificate 
of the kind described above. 

We are of the opinion that these “Status Reports” are not admissible ag eyj. 
dence and that the District Court should not have considered them on the motion 
for summary judgment. They are not “books or records of accounts or minutes 
of proceedings” within the meaning of 28 U. S. C. A. $1783 (a). They are not 
properly authenticated copies as required by 28 U. S. C. A. §§ 1733 (b), 1740, and 
Rule 44, F. R. C. P., 28 U. S.C. A. Both the typewritten copies and the photo. 
static copies are uncertified. Even the certificate described above appears ip 
the file only as a photostatic copy of the original certificate. Moreover, the 
documents in the files are not copies of documents which would themselves be 
admissible, as is required by 28 U. S. C. A. §$1783 (b), 1740, and Rule 44 
2. oka ee 

These “Status Reports” would not be admissible as official records since it does 
not appear that they relate to matters within the personal knowledge of the 
persons who made the records and as to which they could testify. Vanadium 
Corporation v. Fidelity & Deposit Co., 2 Cir., 1947, 159 F. 2d 105, 109; Olender 
v. United States, 9 Cir., 1954, 210 F. 2d 795, 42 A. L. R. 2d 786; United States y. 
Grayson, 2 Cir., 1948, 166 F. 2d 863, 868; 5 Wigmore, Evidence § 1635. Nor are 
they admissible under 28 U. 8. C. A. § 1782 as records made in the regular course 
of business as they appear to be reports made for the specific purpose of this 
litigation such as were held inadmissible in Palmer v. Hoffman, 19438, 318 U. §, 
109, 63 S. Ct. 477, 87 L. Ed. 645. 

In two of the cases (Hom Ung and Wong Fook) the documents submitted by 
the government are of a somewhat different nature than those described above. 
These documents, however, were typewritten copies, no better authenticated 
than those described above. In any event they tended to show only that pass- 
ports had not been explicitly denied. They did not rule out the possibility of 
implicit denial. 

Nor does it appear from the plaintiffs’ own papers that there was no denial 
of a passport, explicit or implicit, prior to the commencement of the suits. The 
plaintiffs’ affidavits are very similar. Most of them state merely that the ap- 
plicant executed a passport application on a certain date, that certain evidence 
was presented to the consul, and that the consul failed to issue a passpurt. 
Clearly the facts asserted in such an affidavit do not rule out the possibility of 
either implicit or explicit denial of a passport prior to the bringing of these suits 
in December 1952. 

In four cases (Yung Jin Teung, Fong Yet Ying, Ngai Sheung Suey and Wong 
Kim Leong) the plaintiff also attaches to his affidavit a letter from the consul 
dated in September 1952. (The dates are September 4, 29, 29 and 5, respectively.) 
This letter states that the documentary evidence theretofore submitted is insufli- 
cient, that further documents are required, and that failure to produce such 
documents will be considered by the Consulate General as an adverse factor in 
reaching a final decision on the case. In each case the plaintiff’s affidavit 
indicates only that such a letter was received; it does not indicate whether the 
letter was answered. The sending of such a letter in September 1952 and its 
subsequent receipt by one of the plaintiffs do not require the conclusion that the 
plaintiff's claim had not been adversely determined prior to the time when these 
suits were brought in December 1952. It is quite possible that other acts of the 
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consul after the writing of the letter indicated that the passport had finally 
peen denied, or that prior correspondence between the consul and the applicant 
had made it quite evident to the consul that the documents requested were not 
available. Further evidence might even show that there was such a delay by 
the consul that a denial of the passport could be implied. It should be noted 
that the statute barring suits after December 24, 1952 was passed in June of 
1952, thus putting the government on notice that unless it acted in six months 
applicants might lose their rights to bring action under the statute. 

Plaintiffs allege in their complaints that the American consul refused to issue 
travel documents. In their affidavits they state that there has been a denial of 
their rights as citizens. If the government had presented affidavits or other com- 

tent evidence to show the absence of such denial, it would have been up to 
the plaintiffs to present some substantial support for these allegations in order 
toavoid summary judgment. Since the government has presented nothing worthy 
of our consideration, these allegations suffice to raise an issue of fact and the 
summary judgments must be reversed. 

In their argument before us the plaintiffs raised an additional question which 
we shall consider in order to facilitate further proceedings below. They argued 
that even if passports were not denied them prior to the commencement of their 
actions, they may show in support of the District Court’s jurisdiction that pass- 
ports were denied them at some later date. 

In support of this argument plaintiffs cited Junso Fujii v. Dulles, 9 Cir., 1955, 
924 F. 2d 906. In the Fujii case the Court held that the “saving clause” of the 
1952 Act provides that the new Act that shall not affect a suit brought under 
$503 of the 1940 Act prior to December 24, 1952 and that such a suit may there- 
fore be maintained even though there was no denial of a right at the time it 
was brought. This ruling overlooks the fact that even under the 1940 Act such 
a suit would have had to be dismissed. Under §503 the denial of “a right or 
privilege as a national” was a prerequisite to jurisdiction in the District Court. 
Jurisdiction depends upon the state of things existing at the time suit is brought. 
Minneapolis & St. Louis Railroad Co. v. Peoria & Pekin Union Railway Com- 
pany, 1926, 270 U. S. 580, 586, 46 8. Ct. 402, 70 L. Ed. 743. Thus even if § 503 had 
not been repealed by the 1952 Act, 8 U. S. C. A. § 1101 et seq., it would be neces- 
sary to dismiss the suits unless the plaintiffs could show that they had been 
denied passports prior to commencement of suit. The saving clause of the 
1952 Act certainly does not give plaintiffs greater rights than they would have 
had if that Act had not been passed. 

The judgments are reversed and the cases remanded for further proceedings 
consistent with this opinion. 











JOHN FOSTER DULLES, AS SECRETARY OF STATE, APPELLANT, v. QUAN 
YOKE FONG, APPELLEE. 


No. 15006. 
United States Court of Appeals, Ninth Circuit. 
Oct. 1, 1956. 
Rehearing Denied Nov. 14, 1956. 


DENMAN, Chief Judge. 

This is an appeal by Dulles from a judgment of the district court, decla 
appellee to be a citizen of the United States. The suit was filed under Section 
503 of the Nationality Act of 1940' on December 23, 1952, by appellee, a Chinege 
who was born in China on February 13, 1930. 

Dulles’ appeal makes two primary contentions. One is that the district court 
lacked jurisdiction to act under Section 503 because the failure to act on the 
application of May 13, 1952 in the period to December 23, 1952, is not a denial of 
a right of a claimed national of the United States. The other contention concerns 
the orders of the court denying Dulles’ motion for a new trial to introduce eyj. 
dence of blood tests of appellee and his alleged parents, and Dulles’ denied mo- 
tion for a new trial on the contention that he had new evidence of the blood 
tests. Dulles’ brief makes no contention that, if the jurisdiction exists and the 


court did not err with regard to the motions, the judgment should be reversed, | 


I. Jurisdiction under Section 503 Existed for Appellee’s Complaint. 

May 13, 1952: Appellee filed an application with the United States Consulate 
in Hong Kong for a passport to come to the United States under Section 503, 
Nothing was done in this over-seven-months period, but the application was 
denied on January 6, 1953, only thirteen days after the repeal of Section 503, 

The trial court found that prior to December 24, 1952, Dulles refused to grant 
appellee a travel document to enable him to come to the United States to testify 
in the present suit. 

Dulles attempts to account for this long delay from May 13, 1952, to January 6, 
1953, in disposing of the application, by the fact that about three years before 
i. e., between January 1, 1948 and August 15, 1949, some 2,000 citizenship claims 
were accumulated in Canton, China. No contention is made that in this period 
the State Department sought from Congress funds for additional personnel or 
quarters in Canton to process this increase in claims. Nor after August 15, 1949, 
when these claims were added to those in Hong Kong is any attempt shown to 
secure from Congress funds for such purposes, 

Yet with but a very slight addition to the Hong Kong Consul General’s staff, 
appellee’s application could have been disposed of a fortnight earlier. Since in 
Chin Chuck Ming v. Dulles, Cir. 9, 225 F. 2d 849, at page 852 we hold that the 
words “ ‘right or privilege as a national of the United States’ * * * cover the 
right to a prompt disposition of a claimed citizens’ application”, we now hold that 
here the delay above described constitutes a denial of such a right. Hence 
jurisdiction existed under Section 503 of the Nationality Act of 1940 before 
December 24, 1952. Chin Chuck Ming, supra, at page 853. 

II. The Court did not err in Denying Dulles’ Motion to Continue the Trial to 
have a Test made of the Blood of Fong for Comparison with that of his Parents 
who were not Parties to the Action. 

Dulles moved the court for blood samples of Fong and his parents, on the 
contention that “the blood group of plaintiff is incompatible with that of his 
alleged parents”. (Tr. 11.) Such blood tests were ordered, that of Fong to be 
taken by a Dr. Ride of Hong Kong. This order was disobeyed and the blood taken 
by another doctor in Hong Kong, a Dr. Vio. Fong’s blood was taken but was 


1 Now 8 U.S.C. A. § 1503. 
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hemolyzed when it arrived in Los Angeles for analysis—that is, there were no red 
corpuscles remaining intact and hence it could not be tested. 

Vests were also made of the parents, the father’s affidavit stating that they 
were mace pursuant to the court’s order tothem. These tests were not introduced 
in evidence but when it was discovered that Fong’s blood was hemolyzed, Dulles 
moved for a supplemental order to take Fong’s blood tests in Hong Kong. This 
the court denied, stating as its reasons the fact that the order to have the blood 
taken by Dr. Ride was disobeyed and also the long period between the filing of 
the petition on December 23, 1952, and Dulles’ motion for the court’s order for 
the blood test on May 6, 1955, that is, over two years and four months. 

The court then proceeded to consider the evidence before it and gave its decision 
that Fong was the son of his claimed parents and hence a national and citizen of 
the United States. 

Thereafter, Dulles moved for a new trial, claiming that he had newly-discovered 
evidence. This was that one Dr. Blifeld who had taken the blood tests of the 
parents on June 9, 1955, under the compulsion of the court’s order to them, would 
testify that he had examined a second sample of Fong’s blood again taken by 
Dr. Vio in Hong Kong and not the Dr. Ride specified by the court’s order. On 
this sample he would testify that Fong’s blood group is entirely different from that 
of the blood groups of his parents, which had been taken during the trial. His 
motion for a new trial was denied. 

Dulles contends that, though the government twice disobeyed the order 
specifying the physician who was to invade Fong’s body for his blood and made 
his motions on blood taken by another physician, nevertheless the court erred in 
denying them. Fong contends that the long delay of Dulles in seeking the blood 
tests and that the blood Dulles offered was not taken from Fong by the physician 

ified by the court, and that the court was without jurisdiction to order the 
blood tests of the parents, warranted the denial of the motions. 

We think the court was without jurisdiction to order that the blood for the 
tests be taken from the parents’ bodies, and that the judgment must be sustained. 

Rule 35 (a)* reads as follows: 

“Order for Examination. In an action in which the mental or physical 
condition of a party is in controversy, the court in which the action is pend- 
ing may order him to submit to a physical or mental examination by a 
physician. The order may be made only on motion for good cause shown 
and upon notice to the party to be examined and to all other parties and 
shall specify the time, place, manner, conditions, and scope of the examina- 
tion and the person or persons by whom it is to be made.” (Emphasis sup- 
plied.) 

It confines the right to take blood from human beings to those whom the 
court “shall specify”. Fong Sik Leung v. Dulles, 226 F. 2d 74 at page 79. It 
limits the persons who can be compelled to submit to the taking of blood from 
their bodies to parties to the action in which their physical condition is in con- 
troversy. Fong Sik Leung v. Dulles at pages 76 and 81. ‘The court has no 
jurisdiction to compel a person not a party to the action to yield his body to the 
invasion of a physician’s instruments. It was a legal wrong to Fong for the 
court to go outside its jurisdiction and compel his parents to give evidence 
against him. 

In view of the fact that the father’s affidavit states that his and his wife’s 
blood was given under the compulsion of the court’s order so made without its 
jurisdiction, it would be futile to grant any motion to take the blood of Fong 
for comparison with theirs. Yee Szet Foo v. Dulles, D. C. 8S. D. N. Y., 18 
F. R. D. 237, 239; Chin Nee Deu v. Dulles, D. C. 8S. D. N. Y., 18 F. R. D. 350, 351. 

Since the court had jurisdiction of this Section 503 proceeding and its denials 
of Dulles’ motions are not error and Dulles makes no contention that the evi- 
dence before the court does not support the court’s determination that Fong 
is a national and citizen of the United States, the judgment is affirmed. 

LEMMON, Circuit Judge (dissenting). 

Because of the trial judge’s cavalier denial to the appellant of a reasonable 
opportunity to present his defense, I am forced to dissent. 

On June 1, 1955, the appellee put on three witnesses. The District Judge an- 
nounced that the matter would not yet stand submitted, but would await “the 
receipt of the blood and the report of the doctor,” after which “we will have to 
have the doctor here to testify what it means”. 


2 Fed. Rules Civ. Proc. rule 35 (a), 28 U. S.C. A. 
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On July 1, 1955, the appellant made a “Motion for Supplemental Order to 
Require Plaintiff [appellee] to Furnish Blood Sample”, whereby it was sought 
to require the appellee to appear at Hong Kong before a physician “or other 
persons to be designated by the Court, and there to furnish and permit such 
physician or other persons to take a sample or samples of his blood in sufficient 
quantities so that such blood may be transported to the United States of America 
and there be examined and tested by a physician, hematologist, serologist, or 
other person for blood grouping and type’”’. 

On August 16, 1955, the Court announced that it was denying the appellant's 
motion, and was ordering judgment for the appellee. At no time did the appel- 
lant formally close its case. 

Thereupon counsel for the appellant made a formal offer of proof, declaring 
that “The government at this particular stage has actually obtained the results 
of a blood test of the parents.” 

The Court replied that it had ruled. Counsel for the appellee then pleaded 
as follows: 

“Mr. Dooley. If your Honor would just hold your opinion for the purpose 
of permitting the government to make an offer of proof of the result of the 
blood test, then the matter could go up to the Circuit and they could deter. 
mine whether the results of the blood tests which have been obtained pur. 
suant to an order—” 

The District Judge then interrupted counsel with the observation that “This 
is not a proper case”’. 

On September 9, 1955, the appellant filed a motion for a new trial. 

On October 3, 1955, after’ considerable colloquy between Court and counsel, 
the latter elaborated on his offer of proof with much specificity : 

“Mr. Dooley. Your Honor, in this case the plaintiff has been tested. The 
blood of his parents has been tested. We have the results set forth in the 
affidavit of the laboratory technician. Then I have the affidavit of Dr, 
Rubinstein who, from an examination of the experience he lists in his affi- 
davit, is well qual‘fied as a hematologist. He taught hematology for ten 
years at Columbia University and, as stated in his affidavit, he is willing to 
come and testify. The laboratory technician is willing to come and testify, 
and Dr. Rubinstein will testify it is impossible for the alleged father to be 
the father, according to the affidavits. We have that evidence in the form 
of affidavits here that it is impossible for this plaintiff to be a citizen of the 
United States.” 


* * * * * * t 


“T can say, your Honor, from the literature I have read on the subject, 
I can be sure there will not be a disagreement among the experts as to the 
meaning of the blood tests in this case. We have the affidavit of Dr. Rubin- 
stein that the father could not be the father of Quan Yoke Fong. We do not 
believe that there will be a dispute as to the meaning of this test.” 

Near the close of dialogue, the District Judge gave counsel for the appellant a 
personal] gibe: 

“Mr. Dooley. * * * I think the real question, your Honor, since we have 
the evidence— 

“The Court. The real question, Mr. Dooley, is you just don’t like to give 
up. You just don’t like to quit.” 

In his brief, the appellee comments thus upon the offer of proof: 

“Appellant’s argument to the court on August 16, 1955, at which time he 
urged the court to permit him to make an offer of proof, was directed solely 
to the results of the blood tests of the parents taken pursuant to the invalid 
order of the District Court of May 10, 1955, and the result of the blood test 
of the sample allegedly taken from the plaintiff on August 12, 1955, at the 
direction of the appellant and without court order.” 

The brief then cites three pages of the transcript in support of the above 
statement. I have carefully scrutinized not only the three pages cited, but all the 
colloquies between Court and counsel, from which I have already copiously quoted. 
I can find no reference to an order of May 10, 1955, or to a “sample allegedly 
taken from the plaintiff on August 12, 1955.” No dates whatever relating to an 
order of the Court or to a blood sample were mentioned throughout the entire 
dialogues. For aught we know, counsel for the appellant might have been re- 
ferring to an entirely different blood test. He was not permitted to make a formal 
offer of proof, and could slip in references thereto only “by the back door’, so to 
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speak. The appellee’s statement is pure conjecture, so far as the cited record 


pages show. 


In criminal cases, the Government labors under severe handicaps, such as the 
proscription against referring to the fact that the defendant has not taken the 
stand, or the inability to appeal after a trial on the facts. In a civil case, at 
Jeast, even the sovereign should be permitted to put in its proof—a right accorded 
to the humblest citizen. Perhaps what is needed is a second Magna Charta or a 
second Bill of Rights—one to protect the interests of the Government. 


46396 O—59 28 











JOHN FOSTER DULLES, AS SECRETARY OF STATE, APPELLANT, v. Tay 
SUEY JIN, APPELLEE. 


No. 14947. 
United States Court of Appeals, Ninth Circuit. 


Oct. 1, 1956. 

PER CURIAM. 

Dulles appeals from a decision sustaining Jin’s petition under Section 503 
of the Nationality Act of 1940,’ to establish her United States nationality and 
citizenship. His contention is that the court lacked jurisdiction to consider the 
petition because Jin failed to show that she had claimed a right or privilege 
of a national of the United States which had been denied by the State Depart. 
ment. It is not questioned that if the court had such jurisdiction the judgment 
must be affirmed. Dulles’ appeal was argued together with that in the case of 
Dulles vy. Quan Yoke Fong, 9 Cir., 237 F. 2d 496. 

Jin, a girl born in China on April 28, 1941, filed an application with the Consul 
General at Hong Kong on May 6, 1952, for a passport or travel document to 
travel to the United States to join Tam Tong Gong, an American citizen she 
claimed to be her father. No action of any kind on her application was taken 
and it was ignored during a period of over seven months to December 22, 1952, 
when she filed her action under Section 503 of the Nationality Act of 1940. 

For the reasons stated in Dulles v. Fong, supra, we hold that the application 
for the passport or travel document was denied and that the court had jurisdic. 
tion to entertain her petition. 

The judgment is affirmed. 


1 Now 8 U.S. C. A. § 1508. 
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YIP MIE JORK, APPELLANT, v. JOHN FOSTER DULLES, AS 
SECRETARY OF STATE, APPELLEE. 


No. 14925. 
United States Court of Appeals, Ninth Circuit. 


Oct. 19, 1956. 

SOLOMON, District Judge. 

Appellant Yip Mie Jork * brought this action under the provisions of § 503 of 
the Nationality Act of 1940, 8 U. S. C. A. § 903,’ for a judgment declaring him to 
be a citizen of the United States. He asserts that he acquired United States 
citizenship at the time of his birth, pursuant to § 1998, Revised Statutes of the 
United States.* 

Yip Mie Jork make an application to the American Consul General at Hong 
Kong for a United States passport. After waiting 28 months for the application 
to be granted or denied, he filed this action against the Secretary of State. In 
his complaint, he set forth the facts concerning his application for a passport. 
He also alleged that his father, Yip Dock, a native-born American citizen, and 
his mother, Wong Shee, were married in China while his father was on a visit, and 
that he was born as issue of this marriage in Kin Mo Village, China, on Febru- 
ary 22, 1928. 

The Secretary of State filed an answer in the nature of a general denial, 
but at the trial conceded that Yip Dock was a native-born American citizen. 

Prior to the filing of the action, Yip Mie Jork applied for a certificate of 
identity to permit him to travel to the United States to prosecute an action to 
establish his status as a national of the United Sates. By reason of his inability 
to obtain such a certificate, Yip Mie Jork did not testify at the trial. However, 
eight witnesses testified on his behalf. 

Chew Jock testified that he met Yip Dock in Stockton, California, in 1918. 
Later, when on a trip to China, he went to the Kin Mo Village, where he attended 
a birth feast for a male child of Yip Dock. The child was named Mie Jork, 
and the banquet occurred in March or April, 1928. In the late 1940’s Chew 
Jock returned to China where he saw Mie Jork several times. However, he was 
not in a position to state that the Mie Jork whose birth feast he attended was 
the same Mie Jork whom he met on his later trips. 

The Immigration and Naturalization Service file on Yip Dock contains a 
statement which he gave to the immigration authorities on July 5, 1929, when 
he reentered the United States. This statement shows that he had recently 
become the father of two sons, Yip Mie York and Yip Share Wong, both born in 
Kin Mo Village. Mie Jork’s birth date was given as February 22, 1928. 

From the time Mie Jork was five or six years of age, his identity is well 
established. 

Leong Lan Gin, who is two and one-half years younger than Yip Mie Jork, 
lived in the Kin Mo Village four houses away from the Yip home until she was 
18 years of age. As a child, she played with Mie Jork and with his younger 
brother Share Wong. They all went to the same school and they visited at 
each other’s homes. She identified pictures of the two boys and of their parents, 
Yip Dock and Wong Shee, and she testified that the boys called Wong Shee 
“mama.” 


1Yip is the family name; Chinese custom places it first, followed by given names. 
asa” section was repealed by the Immigration and Nationality Act of 1952, 8 U. S.C. A. 


03. 

3 § 1993 as it existed at the time of appellant’s birth read as follows: 

“All children heretofore born or hereafter born out of the limits and jurisdiction of the 
United States, whose fathers were or may be at the time of their birth citizens thereof, are 
declared to be citizens of the United States; but the rights of citizenship shall not descend 
to children whose fathers never resided in the United States.” 

For the provisions as revised, see 8 U. 8S. C. A. §§ 1409, 1431-1433. 
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Russell Chan, who is approximately four years alder than Mie Jork, liveg 
in a neighboring village as a child. From 1932 to 1988, he and his mother visiteq 
with Mie Jork and his mother three or four times a year. 

We agree that this gap exists in the testimony, but we believe it to be closed 
by the inescapable inferences to be drawn from the surrounding evidence. The 
evidence showed that the American citizen Yip Dock had a son by his wife 
Wong Shee in Kin Mo Village, China, in 1928, and named the boy Mie Jork, 
Five or six years later, a boy of the proper age by the same name was found in 
the Yip home being treated by Wong Shee as her son and represented as such 
by her to others. In the absence of proof to the contrary, we see no reason to 
question the obvious inference that the boy born to Yip Dock in 1928 was the same 
boy later found in Yip Dock’s home and subsequently identified as the petitioner 
in this case. We should not reject this inference on the mere conjecture that a 
substitution of children may have occurred, a conjecture which would require ug 
to speculate also that the present effort to acquire citizenship is the culmination 
of twenty years of fraudulent misrepresentation. 

Fay Jean Chew, a distant cousin of Mie Jork, lived in a neighboring village 
as a child and visited at the Yip home in Kin Mo Village two or three times a 
year. During such visits, she played with Mie Jork. 

Yip Share Leung testified that although he is a half-brother of Mie Jork, 
he did not meet him until 1949, when he saw Mie Jork in Macao. His son She 
Mang testified that he and Mie Jork are about the same age and when he visited 
with his mother in Kin Mo Village in 1938 he played with Mie Jork and Share 
Wong. 

Other witnesses testified that they had seen Mie Jork in the Yip home in 
Kin Mo Village and all of the witnesses identified pictures of the Yip family 
and testified that the photographs of appellant Yip Mie Jork were of the same 
person they knew as Yip Mie Jork in Kin Mo Village. 

At the conclusion of the case, the trial judge in a colloquy with counsel 
announced that he was holding for the defendant because petitioner had not 
sustained the burden of proof. Specifically, the court stated that there was a 
gap in the proof of Mie Jork’s identity from the time of his birth until he was 
five or six, which gap left open the possibility that petitioner was actually 
another child who had been substituted in the Yip home for the real Mie Jork. 

The trial judge also indicated doubts of the credibility of several witnesses 
presented in support of the claim. He found it hard to believe that a witness 
who had been a playmate of Mie Jork could remember meeting him when she 
was as young as six years old. He noticed that the witness mistook the gap be- 
tween their ages for five years instead of two and one-half years; and her state- 
ment that she played with this older boy seemed improbable to him, although he 
conceded that things might be different in China in this respect. 

At the oral argument before this court, counsel for the Secretary of State 
frankly admitted that the inconsistencies in testimony were minor and related 
primarily to peripheral matters. We have carefully examined the evidence, and 
we agree with counsel’s characterization of the discrepancies. We find them to 
be the familiar indications of the fallibility of human memory, rather than such 
major flaws as would reveal an attempt at fabrication. See Mar Gong v. Brown- 
ell, 9 Cir., 1954, 209 F. 2d 448. Considering these discrepancies in relation to the 
testimony as a whole, we cannot find in them reason to disbelieve an otherwise 
convincing array of evidence. See Gung You v. Nagle, 9 Cir., 1929, 34 F. 2d 848. 

Counsel for the Secretary of State also admitted that the great bulk of the 
evidence was uncontradicted and not inherently improbable, but he contended 
that the trial judge in his discretion could nevertheless disregard it. 

A court may reject evidence, but it may not do so arbitrarily. This court has 
en numerous occasions held that the trier of fact need not accept uncontradicted 
testimony when good reasons appear for rejecting it, such as the interest of the 
witness,‘ and improbabilities® and important discrepancies® in the testimony. 
However, when uncontradicted testimony has been rejected without good reason, 
we have reversed. E. g., Gung You v. Nagle, supra; Louie Poy Hok v. Nagle, 9 
Cir., 1931, 48 F. 2d 753. 

The trier of fact must not raise his standards for acceptable testimony to the 
point where a special quantum of proof is required of persons claiming citizen- 


Lew Wah Fook v. Brownell, 9 Cir, 1955, 218 F. 2d 924; Flynn ex rel. Yee Suey v. Ward, 
1 Cir. 1939, 104 F. 2d 900. 

5 Lew Wah Fook v. Brownell, supra. 

6 Flynn ex rel. Yee Suey v. Ward, supra. 
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ship. Mar Gong v. Brownell, supra. The fear of being imposed upon by the 
fraudulent claims of non-citizens must not be allowed to eclipse our primary 
consideration—the importance of according to each of our true citizens the 
priceless rights and privileges to which his citizenship entitles him. Kwock 
Jan Fat v. White, 1920, 253 U. 8. 454, 40 8. Ct. 566, 64 S. Ct. 1010. 

Rule 52 (a) of the Federal Rules of Civil Procedure, 28 U. 8. A., precludes 
an appellate court from disturbing findings of fact by a trial court unless they 
are clearly erroneous. In our view, the evidence and the inferences that must 
necessarily be drawn from such evidence clearly show that appellant Yip Mie 
Jork is the son of Yip Dock, an American citizen. We are “left with the 
definite and firm conviction that a mistake has been committed” by the trial 
court and that the findings of fact are clearly erroneous within the meaning of 
Rule 52 (a). United States v. United States Gypsum Co., 1948, 333 U. S. 364, 
395, 68 S. Ct. 525, 92 L. Ed. 746. 

The judgment of the district court is reversed, and the district court is hereby 
directed to enter a judgment recognizing the United States citiz.nship of Yip 


Mie Jork. 








LOUIB HOY GAY, APPELLANT, v. JOHN FOSTER DULLES, SECRETARY 
OF STATE OF THE UNITED STATES OF AMERICA, APPELLEDR. 


No. 15390. 
United States Court of Appeals, Ninth Circuit. 


Sept. 12, 1957. 

LEMMON, Circuit Judge. 

While we cannot agree with Mark Twain that “The government’s work is 
always conspicuous for excellence, solidity, thoroughness, neatness,” * in the in- 
stant case, at least, the Federal power has been exerted with justice and with 
success. 

As is pointed out in an article appearing in the Stanford Law Review of May, 
1955: ? 

“Before 1940, the citizenship claims of persons outside the United States 
were adjudicated by the Immigration Service in exclusion proceedings ; claimants 
might test the validity of the proceedings by means of habeas corpus, but they 
could not get judicial review of the merits of the Service’s decision. In 1940 
Section 503 of the Nationality Act gave a new remedy.” 

That remedy, infra, has been unsuccessfully invoked by the appellant in the 
instant case. 

1, STATEMENT OF THE CASE 


The appellant originally filed his complaint through his alleged father, Louie 
Foo, in the Court below, asking for a declaratory judgment under Section 503 
of the Nationality Act of 1940 (8 U. S. C. A. § 903, Edition of 1942). The com- 
plaint was dismissed on motion. When the case was appealed, this Court re- 
versed, with the comment that the appellant and others had “the right to show by 
amendment or supplemental pleading their authorization of their next friend 
to apply for travel documents and to initiate the litigation or the right to initiate 
it themselves, as they may be advised.” Joong Tung Yeau v. Dulles (Louie Hoy 
Gay v. Dulles), 9 Cir., 1955, 225 F. 2d 854, 855. 

It is worthy of note that the original complaint was filed on December 22, 
1952, three days before the effective date of the Immigration and Nationality 
Act of June 27, 1952 (8 U. S. C. A. §§ 1101-15038 ; see note, 8 U. S. C. A. page 155 
{1953 Edition]). The later act is much more restrictive. For example, as 
pointed out in the Stanford Law Review article from which we have already 
quoted, if a certain type of alien “is not within the United States, he is pre- 
cluded from having his citizenship determined in a declaratory judgment action. 
Moreover, he is not even eligible to apply for a certificate of identity,” etc? 
Under the 1940 Act, however, as we shall see, the alien might have instituted 
such an action “regardless of whether he [was] within the United States or 
abroad.” 

It should be noted that the Act of 1952 contains an elaborate saving clause 
that would specifically make the 1940 Act applicable to the instant case, even 
though the amended complaint was filed long after the effective date of the 
1952 statute. 

In the instant case, the appellant filed an amended complaint on January 24, 
1956, thus following the suggestion of this Court, supra. The amended com- 
plaint contained the requisite allegations for this type of action, and concluded 
in part with the following prayer : 

“(1) That an order [be] directed to the [appellee] to issue and grant 
[appellant] a Certificate of Identity in order that he be eligible to obtain 
transportation to the United States and be temporarily admitted under 


1 Life on the Mississippi, Chapter XXXV. 

2 Volume 7, Number 3, page 360. 

3Id., Page 374. 

“See U.S. C. A. § 903, infra, now 8 U. S. C. A. § 1503. 
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_ bond in the sum of $500.00 for the purpose of prosecuting said claim of 
Citizenship in this court. 
“(2) That a decree be entered herein adjudging said [appellant] to be 
a National and/or Citizen of the United States.” 

The appellee filed an Answer denying most of the allegations of the complaint. 
Oral and documentary evidence was adduced by both parties, and thereafter the 
District Judge rendered an opinion, filed Findings of Fact and Conclusions of 
Law, and on October 4, 1956, handed down a judgment, decreeing that the 
complaint be dismissed. From that judgment the present appeal has been taken. 


2. THE APPLICABLE STATUTE 


Section 503 of the Nationality Act of 1940 (8 U.S. C. A. § 903, 1942 Edition) 
was as follows: 

“$903. Judicial proceedings for declaration of United States nationality 
in event of denial of rights and privileges as national ; certificate of identity 
pending judgment. 

“If any person who claims a right or privilege as a national of the United 
States is denied such right or privilege by any Department or agency, or 
executive official thereof, upon the ground that he is not a national of the 
United States, such person, regardless of whether he is within the United 
States or abroad, may institute an action against the head of such Depart- 
ment or agency in the District Court of the United States for the District of 
Columbia or in the district court of the United States for the district in 
which such person claims a permanent residence for a judgment declaring 
him to be a national of the United States. If such person is outside the 
United States and shall have instituted such an action in court, he may, 
upon submission of a sworn application showing that the claim of national- 
ity presented in such action is made in good faith and has a substantial 
basis, obtain from a diplomatic or consular officer of the United States in the 
foreign country in which he is residing a certificate of identity stating 
that his nationality status is pending before the court, and may be admitted 
to the United States with such certificate upon the condition that he shall 
be subject to deportation in case it shall be decided by the court that he is 
not a national of the United States. Such certificate of identity shall not 
be denied solely. on the ground that such person has lost a status previously 
had or acquired as a national of the United States; and from any denial 
of an .application for such certificate the applicant shall be entitled to an 
appeal to the Secretary of State, who, if he approves the denial, shall state 
in writing the reasons for his decision. The Secretary of State, with 
approval of the Attorney General, shall prescribe rules and regulations for 
the issuance of certificates of identity as above provided.” 


8. THE LOWER COURT’S FINDINGS HAVE SUPPORT IN THE RECORD 


(a) Foo’s Fictitious Fatherhood 


[1] Louie Foo, hereafter Foo, who gave his age as 72 years and his birthplace 
as Portland, Oregon, testified that in 1907 he was married to Ng Shee in Hong 
Me Village, Toishan, Canton, China, and that the appellant was his son by that 
marriage. He said that he arrived in China in February, 1907, and was married 
the following month. He could not remember the exact month in which he 
returned to the United States, but he did testify that it was some time in 1908, 
and that his son was born on July 5 of that year. 

In 1981 Foo went back to China, and lived in the same house with his son, 
according to his testimony. Between 1908 and 1921, he sent the boy money— 
“sometimes * * * hundred, sometime two hundred, sometime five hundred for 
family expense.” 

A second child, a girl, was born to Foo and his wife while he was in China on a 
second visit, from 1921 to 1924, he said, adding that after he returned to the 
United States he continued to send money to his family. Foo has not been back 
in China since 1924, but has been sending money to his family “every other 
month, sometime two or three months, sometimes I haven’t got no money, I can’t 
send any.” 

A letter purporting to be from the appellant to Foo, dated October 5, 1929, 
shows the appellant asking for money from his alleged father. A letter that 
Foo said was from the appellant, dated February 23, 1941, thanks Foo for the 
“$100 you sent me.” 
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Foo testified that he sent $3,000 to his wife to repair his house, and a letter 
that he said was from his wife informed him that his check had been received, 
The alleged letter from his wife was put into evidence, but was not translated, 
It was dated July 26, 1952. 

The witness identified a photograph alleged to be that of the appellant as that 
of his son when the later was 16 or 18 years old. 

A blood test made of the appellant in Hong Kong indicated that his blood type 
was “MN”, while that of Ng Shee, described as his ‘alleged mother’, was N, 
The doctor’s written conclusion was as follows: 

“Consideration of the above shows that Ng Shee’s blood type is compatible 
with [her?] being the Mother of Louie Hoy Gay. The Father's blood type 
cannot be N.” 

A blood test made of the alleged father, Foo, in Portland, Oregon, showed his 
Type to be “M”. 

Robert W. Schmeer, 84 years old, a member of the Schmeer Agency and former 
vice president of the United States National Bank, both presumably of Port- 
land, testified that he had known Foo for nearly 50 years, and that the latter 
had told him “many times” that he had a wife and boy in China. Elsewhere 
in his testimony, Schmeer testified that Foo “was going over to see his wife 
and sons”’. 

Robert C. Kneeland, a certified public accountant, said on the stand that he 
had known Foo for more than 20 years, and had prepared Foo’s income tax 
statements. The witness stated that at least ten years previously Foo had 
spoken of having a son. 

The appellee introduced the Immigration File, Exhibit 14, “solely for the pur 
pose of impeachment”, according to the District Court’s ruling. Such use of that 
document was proper. In Wong Ken Foon v. Brownell, 9 Cir., 1955, 218 F, 24 
444, 446, Judge Stephens said: 

“It is legitimate cross-examination to confront a witness with former 
statements and permit or request him to explain. 

“The trial before the District Court was, of course, de novo and not a 
review of the Immigration hearings and the record shows that the court 
considered all of the evidence in that light.” ° 

The Immigration File reveals that on two separate occasions Foo swore that 
he had two sons only, and on one of those occasions he specifically denied having 
any daughters. Let us examine the record meticulously on this point. 

In an “Application for Immigration Visa (Nonquota)”’, dated Hong Kong, No- 
vember 3, 1924, Foo listed two sons as being his only children, as follows: 


“Louis Hoy Kay [sic], male, Hang Mee Vil., Toy Shan, China 
“Louie Hoy Park, i do.” 


In a statement captioned “Chinese Landed Direct from Steamer on Identifi- 
eation”, given at Seattle, Washington, and dated November 30, 1924, it was 
claimed that he indicated that he had two sons and two daughters, although 
the record is somewhat ambiguous on this point. 

In a sworn statement made December 4, 1924, before Examining Inspector G. 
H. Mangels of the Immigration Service at Seattle, Foo was asked the following 
questions and made the following answers: 

“Q. When you left this country in August 1921 you stated that you hada 
wife and one son in China named Louie Hoy Gay, and at the time of your 
admission here on the 30th of last month you stated that you had another 
son, Louie Hoy Park, 2 years old. Did you ever have any other children 
than these two sons? A. No. 

“Q. The record appears to show that you claimed to have two girls when 
you were examined four days ago. Have you any daughters or did you ever 
have any daughters? A. No. I never mentioned them.” 

Whatever ambiguity there may exist in Foo’s statement captioned “Chinese 
Landed Direct from Steamer Identification’, of November 30, 1924, there is no 
ambiguity in his replies to questions regarding his children which were asked 
of him in Hong Kong on November 3, 1924, and in Seattle on December 4, 1923. On 
those two latter occasions, Foo emphasized that he had no children other than the 
two sons, and in his statement of November 3, 1924, he gave their full names 
and place of residence in China, both sons residing in the same village. Neither 
the Vice Consul in Hong Kong nor the examining inspector at Seattle, or their 


6 See also Lee Dong Sep v. Dulles, 2 Cir. 1955, 220 F 2d 264, 265. 
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respective interpreters, could have “dreamed up” the names, address and the 
sex of these two alleged children. 

But when he was on the witness stand fn the Court below and was confronted 
with the foregoing statements about his two sons, said: 

“No, I got one boy, one daughter. I didn’t say that. * * * J all the time say 
I got one boy and one girl, that is all. Maybe someone make a mistake.” 

In other words, in the language of the day, everybody was out of step except 

ohnny ! 
: A oo might make a mistake regarding the layout of the streets in his village, 
or whether there were one or two mulberry trees in front of his boyhood home; 
but few men are so absent-minded as to forget the sex of their own children! 

Our own careful study of the record and voluminous exhibits has convinced us 
of the justice of the District Judge’s skeptical observation, quoted infra, regarding 
Foo’s testimony. 

In his application for a passport, sworn to before the United States Vice Consul 
at Hong Kong on August 8, 1952, the appellant himself reyeatedly stated that he 
was Foo’s son. The District Judge, however, did not believe such evidence, nor 
was he compelled to do so. 

In Ly Shew v. Dulles, 9 Cir., 1954, rehearing and rehearing en banc denied, 
1955, 219 F’. 2d 413, 416, Judge Mathews said : 

“Moon and Ning appeared at the trial and, by their guardian ad litem, Ly 
Shew, introduced evidence some of which tended to show that Ly Shew was 
the father of persons known as Ly Moon and Ly Sue Ning and that Moon 
and Ning were those persons. Some of the evidence so tending was uncon- 
tradicted. However, the District Court, was not required to believe such 
evidence or to accept it as true. [Many cases cited.]” [Emphasis supplied.] 

Our own independent and meticulous study of the record causes us to concur in 
the District Judge’s statement that he could not “base a finding of citizenship 
upon testimony of this quality,” on the question of the appellant’s filiation. 

(b) There Is Rational Basis for the Lower Court's Finding That the Appellant 
Has Failed to Prove That His Alleged Father Was a Citizen of the United States 
at the Time of the Appellant’s Birth. 

If it be assumed, solely for the sake of argument, that the appellant has 
established his filiation with Foo, we must next advance to the question of 
whether there was substantial basis for the District Court’s finding that the 
appellant has failed to prove by a preponderance of evidence that, at the time 
of the appellant’s birth, Foo himself was a citizen of the United States by birth 
or naturalization. 

The appellant bases his claim to American citizenship upon five documents, 
which will be considered seriatim. 


A. The passport of April 3, 1952 
One of the exhibits in this case is Passport No. 598002, issued to Foo by the 
Department of State of the United States. Dated April 3, 1952, it expired on 
April 2, 1954, and was “not valid for travel in any country except Hong Kong”. 
Conceding, as he must, that “a passport has been held not to be any evidence 
of citizenship”, counsel for the appellant observes that “it seems odd * * * that 
a passport would even be considered for Louie Foo, in view of the position here 
taken by the appellee, i. e. that Louie Foo never did submit evidence of his birth 
in connection with his applications for his two trips to China,” and adds: 
“Would the State Department be so free in issuing a passport unless they 
[sic] believed that Louie Foo was a citizen of the United States as shown 
by the evidence in this case.” 
Neither counsel’s feelings regarding oddity nor the State Department’s “free- 
dom” in granting passports are a substitute in this Court for lawful evidence. 
We therefore dismiss Point A without further discussion. 


B. The Oregon “Decree for Registration of Birth” 

Foo was born in 1884. Sixty-one years later, on February 8, 1945, the Cir- 
euit Court of Multnomah County, Oregon, issued a “Decree for Registration of 
Birth,” finding that Foo was born in Portland, in that County. The appellee 
concedes that this decree is prima facie evidence of birth.° The “Abstract of 





*Section 432.280 of the Oregon Revised Statutes (1955 edition) provides: “A certified 
copy of such record [of the court order for the registration of the birth]. shall be prima 
facie evidence in all courts and places of the facts stated therein.” 
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Supporting Evidence” which is a part of that decree discloses the tenuous basis 
of fact upon which the State court’s ex parte pronouncement was bottomed: 
“Testimony of petitioner supporting allegations of Petition and that he 
is the owner of valuable real estate in Marion and Multnomah Counties jp 
Oregon. Testimony of W. W. Banks, a reliable attorney [counsel in the 
instant appeal] to the effect that he has a personal acquaintance with ang 
done legal services for petitioner for more than 40 years and that he [sic] 
has been a merchant during all of the time.” 

Foo testified regarding a fire that destroyed his store in 1946, or a year after 
the Oregon court handed down its decree. Some interesting cross-examination 
took place in connection with Foo’s losses in that fire: 

“Q. Mr. Foo, in your testimony about the fire you said you had a trunk 
in the basement and you had a lot of personal belongings there? A. Yes, sir. 
“Q. Or at least you said you had some photographs there. A. Yes. 

“Q. Did you have any other evidence besides these photographs of the 
fact that you were born in this country? A. I got birth certificate, photo. 
graphs, fire burn up in the trunk. 

“Q. Did you have any evidence at all of your being born in this country? 
A. Yes, sir. 

“Q. What was that evidence. A. Some paper, birth certificate, and pho. 
tograph ; all burned. 

“Q. That is the reason it has made it difficult now for you to prove your 
birth; is that right? A. Yes.” 

It seems strange that if in 1946 Foo had a birth certificate in his trunk at the 
time the latter was burned up, he found it necessary the year before the fire 
occurred, to go before the State court and seek a delayed “Decree for Registra- 
tion of Birth”! 

Without further delving into the record, we can say at this point that we 


fully agree with the learned District Judge in his comment upon the “Abstract | 


of Supporting Evidence” that forms part of the “Decree for Registration of 
Birth”: 


“This abstract of supporting evidence clearly indicates the unsatisfactory | 


basis upon which the order was issued.” 


In Mah Toi v. Brownell, 9 Cir., 1955, 219 F.. 2d 642, 644, certiorari denied 1955, | 


350 U. S. 823, 76 S. Ct. 49, 100 L. Ed. 735, we used the following language: 
“‘Prima facie evidence is a minimum quantity. It is that which is 
enough to raise a presumption of fact; or, again, it is that which is suff- 
cient, when unrebutted, to establish the fact.’ [Case cited.] The evidence 
supporting the superior court order in this particular case was minimal in 


quantity and weight. Neither of the two witnesses heard by the court, tes- | 


tifying twenty-two years after the event, was present at the birth or 
competent under California law to make a certificate thereof. 

“Appellant concedes that if the superior court order was not conclusive 
evidence of the fact of appellant’s native birth as a matter of law, its ad- 
mission in evidence did not shift the burden of proving the fact, but merely 
required that substantial evidence rebutting the presumption be presented 
to the court. The final question then is whether there is sufficient evidence 
in the record to sustain the trial court’s finding of fact, it appearing there- 
from that the trial court found the presumption rebutted—at least to the 
extent of evenly balancing the weight of all the credible evidence with no 
preponderance thereof in favor of appellant.” 

No useful purpose will be served to labor the point further. Suffice it to say, 
the dim view taken by the District Court with reference to the decree of the 
Oregon court was warranted by the record, and is a view that we share. 


©. The Certificate of Identity 


The appellant placed into evidence a “certificate of identity” issued by the 
Immigration Official in Charge at Seattle, on November 30, 1924. The appel- 
iant’s brief comments that “This certificate of identity entitled [the appellant] 
to remain in the United States and is a prima facie right of the holder to remain 
in the United States”. Counsel cites three deportation cases in support of his 
position. But the appellee specifically disclaims any “contest at present per- 
taining to the right of Louie Foo to remain in the United States,” but correctly 
observes that “The issue is whether Louie Foo was a citizen of the Unitede States 
at the time of the birth of his alleged son, Louie Hoy Gay”. 
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D. Foo’s Registrations for the Drafts 


Introduced in evidence by the appellant were two registration cards for the- 
military draft for each of the World Wars, issued to Louie Foo. One was 
dated September 12, 1918, and the other April 26, 1942. 

‘ While the appellant lists these registrations in his brief, he makes no effort 
to point out in what respect they indicate Foo’s American citizenship. They 
have no evidentiary value whatsoever. 

As was observed by Judge Chase in United States v. Lamothe, 2 Cir., 1945, 
152 F. 2d 340, 342, not cited by counsel, “The grant of power in the Constitution 
to raise and support armed forces is in terms broad enough to include the com- 
pulsory service of aliens therein.” " 


B. Foo’s Voting Registration and His Voting in Multnomah County, Oregon 


An exhibit in this case shows that Foo was registered as a voter in Multnomah 
County, Oregon, f::om April 11, 1928, to December 21, 1941. 

A statement bv the Registrar of Elections for the same county, dated Febru- 
ary 8, 1956, certifies that Foo voted in the primary election of May 18, 1928, and 
in the general election of November 6, 1928. 

The appellant makes no speciiic comment regarding these two exhibits, but 
does quote from the case of Chin Wing Dong v. Clark, D. C. Wash. 1948, 76 F. 
Supp. 648, 650, 651, which the appellant erroneously attributes to this Cou't. 

Chin Wing Dong is readily distinguishable on its facts from the instant case. 
There, the petitioner had resided in the United States from the time of his 
admission in 1908 until 1919. Here, the petitioner, born in China, resides in 
the British Crown Colony of Hong Kong. There the petitioner’s father had been 
adjudicated by the United States District Court at San Francisco “to have been 
an American-born citizen of Chinese ancestry”. Here, the American citizenship. 
of Foo, the appellant’s father, has never been adjudicated by a Federal court, 
and, as we have seen, has not been established in the instant case. 

But most important of all in Chin Wing Dong, the trial judge, after listening 
to the petitioner’s testimony and studying the record, was satisfied that the 
petitioner’s claim was just: — 

“I observed the petitioner carefully during his several examinations on 
different days during the hearing. I observed his manner of testifying, his: 
expression, considered the other evidence and exhibits, and from what I 
heard and saw and from the exhibits and records which I examined I am 
satisfied that the substantial preponderance of the evidence again estab- 
lishes that the petitioner is the Chinese-born son of the American-born 
father, Chin Jeung, and that under the facts and the law applicable the 
petitioner is an American citizen.” [Emphasis supplied] (76 F. Supp. at 
page 651.) 

Contrasted with this is the skepticism expressed by two of the triers of fact 
in the instant case—Imogene FE. Ellis, the United States Vice Consul at Hong 
Kong, and the District Judge. The Vice Consul reported : 

“As the documentary evidence was not sufficient to establish satisfactorily 
his identity, Louie Hoy Gay and his mother, Ng Shee, who came as his: 
witness, were interrogated at this office on September 30, 1952. It was soon 
evident that these two were not as they claimed to be, for the applicant 
not only contradicted his alleged mother’s testimony, but frequently changed 
his own statements in his confusion. The alleged mother usually altered 
her version of the story to agree with her alleged son when his statements 
were made known to her.” 

After listening to the appellant and his alleged mother, the Vice Consul rec- 
ommended that his passport application be refused. 

No less skeptical was the District Judge: 

“At various times throughout the trial, I expressed my doubts that the 
evidence which was being introduced proved or tended to prove that Louie: 
Foo was born in Portldnd, Oregon, the place where he claims to have been 
born. On matters about which Louie Foo should have been able to testify 
readily, he was vague and contradictory or else he said that he did not 
remember. This was particularly true of testimony concerning his activities 
as a child and details about his parents.” 





™See also United States ex rel. Koopowitz v. Finley, D. C. N. Y. 1917, 245 F. 871, 876; 
United States v. Rumsa. 7 Cir. 1954, 212 F. 2d 927, 936, certiorari denied 1954, 348 U. 8S. 
838, 75 S. Ct. 36, 99 L. Ed. 661. 
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Accordingly, we are unable to say that the Court below erred in finding that 
the appellant “has failed to prove by a preponderance of the evidence that gsaiq 


Louie Foo was a citizen of the United States by birth or naturalization.” 


4. CONCLUSION 


Therefore, since we hold that there was substantial evidence to support the 
lower court’s findings that the appellant had failed to prove either that Foo was 
his father or that Foo himself was an American citizen, the judgment is 

Affirmed. 
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AIKO MATSUO, PLAINTIFF, v. JOHN FOSTER DULLES, AS SECRETARY 
OF STATE, DEFENDANT. 


No. 15746. 
United States District Court, S. D. California, Central Division. 


June 22, 1955. 

BYRNE, District Judge. ' 

Aiko Matsuo seeks a decree declaring her to be a citizen of the United States. 
She alleges that she was born at Los Angeles, California, on January 9, 1924; 
that on or about June 20, 1928, she was taken to Japan by her mother; that 
in November, 1950, she applied at the office of the United States Consul at 
Fukuoka, Japan, for a passport to return to the United States as a citizen 
thereof; that the Consul denied her passport application, and on October 25, 
1951, issued her a Certificate of the Loss of Nationality of the United States, on 
the ground that she had expatriated herself under Section 401 (d), Nationality 
Act of 1940, 8 U. S. C. § 801 (d).* 

The plaintiff asserts jurisdiction pursuant to 8 U. S. C. § 903, Section 503, 
Nationality Act of 1940, 8 U. S. C. A. § 1503, Section 360 (a), Immigration and 
Nationality Act of 1952 and 28 U. S. C. § 2201, Declaratory Relief Statute. 

The contentions of the defendant on this motion to dismiss are: (1) that 
plaintiff's action will not lie under Section 503 of the Nationality Act of 1940, 
as that act was repealed prior to the commencement of this action, and her 
right to bring the action was not saved by Section 405 (a) of the 1952 Act, 8 
U. 8S. C. A. § 1101 note; (2) that the complaint fails to state a claim upon which 
relief can be granted, under Section 360 (a) of the Immigration and Nationality 
Act of 1952; that plaintiff's action will not lie under 28 U. 8. C. A. § 2201 because 
of lack of jurisdiction over the person of defendant. 


ACTION UNDER SEOTION 503 OF THE 1940 ACT, 8 U. 8. OC. A. SECTION 903 


Section 503 of the 1940 Act was repealed effective December 24, 1952, by 
Section 403 (a) (42) of the 1952 Act. The present action was filed July 24, 
1953. It is plaintiff’s position that, although she did not file her action until 
7 months after the repeal of Section 503 of the 1940 Act, her right to bring an 
action under this section was saved by Section 405 (a) of the 1952 Act, note to 
8 U. S. C. A. § 1101, which provides, in part, as follows: “Nothing contained in 
this Act, unless otherwise specifically provided therein, shall be construed to 
affect the validity of any declaration of intention, petition for naturalization, 
certificate of naturalization, certificate of citizenship, warrant of arrest, order 
or warrant of deportation, order of exclusion, or other document or proceeding 
which shall be valid at the time of this Act shall take effect; or to affect any 
prosecution, suit, action, or proceeding, civil or criminal, brought, or any status, 
condition, right in process of acquisition, act, thing, liability, obligation, or 
matter, civil or criminal, done or existing, at the time this Act shall take effect ; 
but as to all such prosecutions, suits, actions, proceedings, statutes, [sic] con- 
ditions, rights, acts, things, liabilities, obligations, or matters the statutes or 
parts of statutes repealed by this Act are, unless otherwise specifically provided 
therein, hereby continued in force and effect. * *” 

Plaintiff’s argument is that when she was denied a passport and issued @ 
Certificate of Loss of Nationality in 1951, she thereby acquired a “status, condi- 


1“(d) Accepting, or performing the duties of, any office, post, or emalesment under the 
government of a foreign state or political subdivision thereof for which only nationals of 
such state are eligible’. Now 8 U. S.C. A. § 1481 (a) (4). 
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tion, or right in process of acquisition, particularly the latter; namely, a right 
to a court determination testing the validity of that denial under the law then 
in effect (8 U. S. C. 903).”, and that, “the savings clause of the 1952 Act, ip 
language as broad as is imaginable, preserved to her that right.”. On the other 
hand, defendant contends that only substantive rights were preserved by the 
savings clause of the 1952 Act; that the authorization to institute an action 
under Section 503 of the 1940 Act provided a remedy and not a substantive right, 
and therefore terminated upon repeal of that section. 

Prior to 1940, actions for declaratory judgments to establish citizenship could 
be brought against the Secretary of State in the district of the defendant’s regi. 
dence (District of Columbia). Perkins v. Elg, 307 U. S. 325, 59 S. Ct. 884, 88 L 
Ed. 1320. “By the enactment of Section 503 of the 1940 Act, Congress created a 
special statutory remedy to obtain a declaration of nationality. This statutory 
remedy did not require that actions be brought in the district of the defendant's 
residence, but permitted them to be brought either in the District of Colum- 
bia or in any district in which the plaintiff claimed residence. This special rem. 
edy also included a provision that if the plaintiff was outside the United States 
he might obtain a Certificate of Identity temporarily admitting him to this 
country to prosecute his action. 

Plaintiff does not complain, nor can she, that refusal of her claimed right 
to bring an action under Section 503 would leave her without any remedy; 
she complains only that such refusal would leave her without a full judicial 
remedy in this district. A repealing statute takes away no substantive right 
where it simply changes the tribunal that is to hear a particular case. And thig 
is true even though the change of tribunals relegates a plaintiff to an adminis- 
trative rather than a judicial determination of his claim. Hallowell v. Com- 
mons, 239 U. S. 506, 36 S. Ct. 202, 60 L. Ed. 409. Also see United States v. Ju 
Toy, 198 U. S. 253, 25 S. Ct. 644, 49 L. Ed. 1040. When Congress repealed Sec. 
tion 508, with the enactment of the 1952 Act, it created new and different rem- 
edies. What was lost to the plaintiff on repeal of Section 503 was not a sub- 
stantive right, but a particular remedy. 

The plaintiff argues that even if she had only a remedy and not a substantive 
right under Section 503, it was the intent of Congress in enacting the savings 
clause, Section 405 (a) of the 1952 Act to preserve that remedy. She relies on 
De La Rama §S. S. Co. v. U. S., 344 U. 8. 386, 73 S. Ct. 381, 383, 97 L. Ed. 422. In 
that case, the petitioner brought suit in admiralty in a Federal District Court 
against the United States to recover under a war risk policy issued under the 
War Risk Insurance Act of 1940, as amended, for the loss of a ship by enemy 
action. The case had not been reached for trial when the War Risk Insurance 
Act was repealed. The Government conceded that liability under the policy was 
not extinguished by repeal of that Act, but contended that by reason of such re- 
peal, the liability could be enforced only in the Court of Claims, and not in the 
District Court. The precise question before the Court was whether, under a gen- 
eral savings statute, not only the liability but also the jurisdiction of the District 
Court survived repeal of the Act. In deciding this question in the affirmative, 
the Court stated: “As the Government fairly points out, to deny petitioner the 
opportunity to enforce its right in admiralty and to send it to the Court of 
Claims instead is to diminish substantially the recoverable amount, since in 
a district court sitting in admiralty interest accrues from the time of filing 
suit * * *, while in the Court of Claims interest does not begin to run until 
the entry of judgment. * * * For the Government to acknowledge the lia- 
bility but to deny the full extent of its enforceability recalls what was said in 
The Western Maid, 257 U. S. 419, 433, 42 S. Ct. 159, 161, 66 L. Ed. 299: ‘Legal 
obligations that exist but cannot be enforced are ghosts that are seen in the law 
but that are elusive to the grasp.’ 

“The Government rightly points to the difference between the repeal of statutes 
solely jurisdictional in their scope and the repeal of statutes which create rights 
and also prescribe how the rights are to be vindicated. In the latter statutes, 
‘substantive’ and ‘procedural’ are not disparate categories; they are fused com- 
ponents of the expression of a policy. When the very purpose of Congress is to 
take away jurisdiction, of course it does not survive, even as to pending suits, 
unless expressly reserved. Ex parte McCardle, 7 Wall. 506, 19 L. Ed. 264, is the 
historic illustration of such withdrawal of jurisdiction, of which less famous but 
equally clear examples are Hallowell v. Commons, 239 U. S. 506, 36 S. Ct. 202, 
60 L. Ed. 409, and Bruner v. United States, 343 U. S. 112, 72 S. Ct. 674, 581, 96 
L. Ed. 1332. If the aim is to destroy a tribunal or to take away cases from 
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it, there is no basis for finding saving exceptions unless they are made explicit. 
But where the object of Congress was to destroy rights in the future while saving 
those which have accrued, to strike down enforcing provisions that have special 
relation to the accrued right and as such are part and parcel of it, is to mutilate 
that right and hence to defeat rather than further the legislative purpose * * *.” 

Unlike the statute involved in the instant case, the statute repealed in De La 
Rama was, in the words of the De La Rama court, one of thuse statutes “which 
create rights and also prescribe how the rights are to be vindicated”. In that 
statute the substantive right (the right to recover under the policy) and the 
procedural remedy (action in the District Court) ‘tare fused components of the 
expression of a policy”. The court stated, “Indeed, in this case the liability un- 
der the statute is not wholly saved unless that portion of the statute which gives 
the District Court jurisdiction also survives.” The same general savings statute 
was involved in the De La Rama case as was involved in the Hallowell case, 
supra. The De La Rama court did not question the soundness of the Hallowell 
case; it merely distinguished it. As already noted, it was in the latter, and not 
in the former, that purely procedural remedies such as those in the instant case 
were present. Other cases which inyolved substantive rights as distinguished 
from procedural remedies were United States v. Menasche, 348 U. 8. 528, 75 
8. Ct. 513 (dealing with the savings clause of the 1952 Immigration and Nation- 
ality Act) and Bertoldi v. Mc Grath, 1949, 86 U. 8. App. D. C. 1, 178 F. 2d 977 
(dealing with the savings clause of the 1940 Act). 

There is no vested right in procedure which makes it immune to change by 
Congress. Barber v. Yanish, 9 Cir. 1952, 196 F. 2d 53, and cases cited in foot- 
note; Junso Fujii v. Dulles, D. C. Haw. 1954, 122 F. Supp. 260; Avina v. Brownell, 
D. C. Tex. 1953, 112 Supp. 15; Ng Gwong Dung v. Brownell, D. C. N. Y. 1953, 
112 F. Supp. 6738. Section 405 (a) preserved substantive rights and not pro- 
cedural remedies. The repeal of Section 503 deprived this court of jurisdiction 
to make a declaration of nationality in cases filed subsequent to the eeffctive date 
of the repealing statute except as provided in section 360 of the Immigration 
Ac of 1952, 8 U.S. C. A. § 1508. 


ACTION UNDER SECTION 360 (A) OF THE 1952 ACT, 8 U. S. C. A. SECTION 
1503 (A) 


This section reads as follows: “If any person who is within the United 
States claims a right or privilege as a national of the United States and is denied 
such right or privilege by any department or independent agency, or official 
thereof, upon the ground that he is not a national of the United States, such per- 
son may institute an action under the provisions of section 2201 of Title 28, 
against the head of such department or independent agency for a judgment de- 
claring him to be a national of the United States, except that no such action may 
be instituted in any case if the issue of such person’s status as a national of the 
United States (1) arose by reason of, or in connection with any exclusion pro- 
ceeding under the provisions of this chapter or any other act, or (2) is in issue in 
any such exclusion proceeding. An action under this subsection may be in- 
stituted only within five years after the final administrative denial of such right 
or privilege and shall be filed in the district court of the United States for the 
district in which such person resides or claims a residence, and jurisdiction over 
such officials in such cases is conferred upon those courts.” 

Plaintiff alleges as a conclusion that the issue of her status as a national 
of the United States did not arise by reason of or in connection with any exclu- 
sion proceeding. Facts pleaded show as a matter of law the contrary to be true. 
To state a claim upon which relief could be granted in an action under Section 
360 (a), it was necessary to allege that the plaintiff had claimed a right or privi- 
lege as a national of the United States and had been denied such right. The 
substance of her allegations respecting a claim of right as a national of the United 
States and denial thereof was that she was ercluded from the United States by 
the defendant and his predecessors. She alleged that in 1950, while in Japan, 
she applied for a passport to return to the United States; that her application 
was denied; that a Certificate of Loss of Nationality was issued to her in Octo- 
ber of 1951 on the ground that she had expatriated herself. Such an adminis- 
trative denial of one’s right to enter the United States constitutes an exclusion 
proceeding within the meaning of Section 366 (a). 

There is yet a second reason why Section 360 (a) is not available to the plain- 
tiff. Her claim of a right or privilege and the denial of her claim took place 
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in Japan. The pertinent language of Section 360 (a) reads: “If any person 
who is within the United States claims a right or privilege as a national of the 
United States and is denied such right or privilege * * *”. The plain lap. 
guage of the statute clearly shows that claim and denial while in the Uniteg 
States is a prerequisite to relief under that section. 

Plaintiff has not stated a claim upon which relief can be granted under See. 
tion 360 (a), nor can she state such a claim under the facts disclosed in her 
complaint. Avina v. Brownell, supra; Ng Gwong Dung vy. Brownell, supra; 
Vasquez v. Brownell, D. C. Tex. 1953, 113 F. Supp. 722. If plaintiff is entitled to 
any relief, the source of such relief is to be found in Section 360 (b) and (ce) of 
the Nationality Act of 1952, 8 U. S. C. A. § 1503 (b) and (c). There Congress 
has supplied a specific remedy for persons excluded from the United States 
including a provision that a final administrative determination that such persons 
are not entitled to admission to the United States “shall be subject to review 
by any court of competent jurisdiction in habeas corpus proceedings and not 
otherwise.” 


ACTION UNDER THE DECLARATORY JUDGMENTS ACT, 28 U. 8S. C. A. § 2201 


“T]he operation of the Declaratory Judgment Act is procedural only.” Aetna 
Life Ins. Co. v. Haworth, 300 U. S. 227, 240, 57 S. Ct. 461, 463, 81 L. Ed. 617, 
When Congress enacted section 2201, it merely “enlarged the range of remedies 
available in the federal courts but did not extend their jurisdiction.” Skelly 
Oil Co. v. Phillips Petroleum Co., 1950, 339 U. S. 667, 671, 70 S. Ct. 876, 879, 94 
L. Ed. 1194; Southern Pacific Co. v. McAdoo, 9 Cir., 1936, 82 F. 2d 121. Section 
2201 does not confer any jurisdiction on this court independent of 8 U. 8S. GC. A, 
§ 1503 (a). 

If we were to assume the existence of a grant of jurisdiction to bring an 
action for declaratory relief, other than section 1503 (a), the action could not 
be maintained in this district. The official residence of the Secretary of State is 
in the District of Columbia. Connor v. Miller, 2 Cir., 1949, 178 F. 2d 755; 
Chavez v. McGranery, D. C. Cal., 108 F. Supp. 255. 

The complaint fails to state a claim upon which relief can be granted and 
will be dismissed. However, the dismissal shall not operate as an adjudication 
upon the merits, Rule 41 (b), Fed. Rules Civ. Proc., 28 U. S. C. A., and the order 
shall so provide. Counsel for defendant is directed to prepare, serve and lodge 


a formal order pursuant to Local Rule 7. 
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JAIME CORREIA v. JOHN FOSTER DULLES, SECRETARY OF STATE. 
Civ. A. No. 1693. 
United States District Court, D. Rhode Island. 


July 8, 1955. 

DAY, District Judge. 

The plaintiff, a resident of West Warwick in the State of Rhode Island, 
seeks a judgment under the provisions of Section 2201 of Title 28 U. 8. C. A. 
declaring him to be a national of the United States. 

The evidence presented at the trial produced no substantial conflict as to the 
material facts. The plaintiff was born in Seekonk in the Commonwealth of 
Massachusetts on August 18, 1926; his parents were Portuguese nationals; his 
father was killed shortly after his birth in an accident and on December 3, 1931, 
his mother being unable to support him and his sister, left the United States 
to live with his maternal grandparents in the Azores; plaint ff and his sister 
were registered as American citizens in the Azores shortly after their arrival; 
he worked as a farmer in the Azores until he was drafted over his protest into 
the army of Portugal in which he served from April 8, 1947 until his discharge 
on August 5, 1947. 

Plaintiff admitted that several months after his induction and while he was a 
minor he took the oath of allegiance to Portugal with many other members of 
the army but contended that he did so only under compulsion. He was married 
on November 26, 1949 and has one child born of that marriage who is now with 
plaintiff's wife in the Azores. In February, 1951 he applied for a passport to 
return to the United States. His application was disapproved on January 16, 
1952 on the ground that he had expatriated himself under the provisions of 
Section 401 (c) of the Nationality Act of 1940’* by his service in the armed 
forces of Portugal. Subsequently he applied for and was granted a non-quota 
visa and entered the United States on April 23, 1952. In March, 1953 he filed 
a complaint in this Court seeking a declaratory judgment that he was a national 
of the United States and alleging the denial by the American Consul in the 
Azores of his passport application as the basis for the jurisdiction of this Court 
under Section 2201 of Title 28 U. 8S. C. A. This action was dismissed upon the 
defendant’s motion because of lack of jurisdiction. See Correia v. Dulles, 
D.C. R. I. 1954, 129 F. Supp. 533. 

On April 15, 1954 the plaintiff applied for a passport to travel to the Azores. 
On May 6, 1954 the Department of State by letter advised the plaintiff, no 
additional evidence having been submitted by him (bearing on his alleged ex- 
patriation), that no reason existed for considering its decision of January 16, 
1952 to be incorrect and that “this decision must be considered as governing 
your case”. On May 18, 1954, the instant action was filed. 

In his answer and during the trial the defendant contended that the plaintiff 
is not entitled to the relief he seeks because the plaintiff had expatriated himself 
by his service in the army of Portugal and because he had not exhausted his 
administrative remedies within the Department of State. 

I shall first consider the latter of thése two contentions. Section 1503 (a) 
of Title 8 U. S.C. A. is as follows: “If any person who is within the United States 
claims a right or privilege as a national of the United States and is denied such 
right or privilege by any department or independent agency, or official thereof, 
upon the ground that he is not a national of the United States, such person may 
institute an action under the provisions of section 2201 of Title 28 against the 
head of such department or independent agency for a judgment declaring him to 
be a national of the United States, except that no such action may be instituted 
in any case if the issue of such person’s status as a national of the United States 
(1) arose by reason of, or in connection with any exclusion proceeding under the 





1Now Immigration and Nationality Act, § 349 (a) (2,3), 8 U. S.C. A. § 1481 (a) (2,3). 
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provisions of this chapter or any other act, or (2) is in issue in any such exclusion 
proceeding * * *”. 

In the present case it is clear that a right or privilege of the plaintiff as , 
national of the United States was denied to him on the ground that he wags Not 
a national of the United States while he was within the United States. The 
denial of his application for a passport to the Azores, as a citizen, on May 6, 
1954 was upon the ground that he was not a national. In my judgment that 
action was sufficient to entitle the plaintiff to file this action under Section 229) 
of Title 28. Quong Ngeung v. Dulles, D. C. 8. D. N. Y¥. 1953, 117 F. Supp. 49g 
‘The fact that the plaintiff did not elect in 1952 to contest the validity of the 
ruling of the American Consul should not in my opinion deprive him of regor 
to this Court for telief when his later application for a passport while in the 
United States was denied by the Department of State upon the ground that he 
was not a national. 

The other contention urged by the defendant is that the plaintiff expatriateg 
himself by serving in the military forces of Portugal. In Perkins v. Elg, 307 U. g, 
325, at page 334, 59 S. Ct. 884, at page 889, 83 L. Ed. 1320, expatriation hag beep 
clearly defined in the following language: “Expatriation is the voluntary re 
nunciation or abandonment of nationality and allegiance”. 

The record in this case is wholly devoid of any evidence which would warrant 
any reasonable inference that plaintiff’s entry into said armed forces was volup. 
tary. It is conceded that he was conscripted and his contention that his indye. 
tion was over his protests is uncontradicted. ‘Conscription into the Army of q 
foreign government of one holding dual citizenship is sufficient to establish prima 
facie that his entry and service were involuntary”. Lehmann vy. Acheson, 3 Cir, 
1953, 206 F. 2d 592, 594. It is well settled that expatriation under Section 401 (¢) 
of the Nationality Act of 1940 by reason of service in the military service of a 
foreign government is limited to those cases in which it may fairly be said that 


such military service was voluntary. Lehmann v. Acheson, supra; Dos Reis ey | 


rel. Camara v. Nicolls, 1 Cir., 1947, 161 F. 2d 860; Podea v. Acheson, 2 Cir., 1950, 
179 F. 2d 306 ; Pandolfo v. Acheson, 2 Cir., 1953, 202 F. 2d 38. 

The action of the plaintiff in taking an oath of allegiance to Portugal as a 
member of its armed forces did not effect his expatriation. He was then still a 
minor. It has long been settled that a citizen by birth who has not yet attained 
his majority cannot expatriate himself by taking an oath of allegiance to a foreign 
state. Perri v. Dulles, 3 Cir., 1953, 206 F. 2d 586; United States ex rel. Baglivo y, 
Day, D.C. S. D. N. Y. 1928, 28 F. 2d 44. 

Plaintiff acquired his citizenship by birth. It is well settled that a heavy 
burden of proof rests upon him who seeks to deprive a person of the status of the 
plaintiff of that birth right. The proof requisite to bring about a loss of citizen- 
ship must be clear and unequivocal. Schneiderman vy. United States, 320 U. §. 
118, 63 S. Ct. 1333, 87 L. Ed. 1796. As the United States Supreme Court stated in 
Perkins v. Elg, supra, 307 U. S. at page 337, 59 S. Ct. at page 891, “Rights of 
citizenship are not to be destroyed by an ambiguity”’. 

The defendant has failed completely to establish that the plaintiff’s service in 


the army of Portugal was not involuntary and that he voluntarily renounced and | 


abandoned his nationality and allegiance to the United States. Considering all 
of the evidence in this case, in my opinion it would be a grave injustice to deprive 
the plaintiff of his status of citizen and to reduce him to that of alien. He is 
clearly entitled to the relief which he seeks. Judgment shall be entered declaring 
that the plaintiff, Jaime Correia, is a national of the United States. 
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WONG DICK WING, BY WONG DICK SING, HIS BROTHER AND NEXT 
FRIEND, PLAINTIFF, v. JOHN FOSTER DULLES, SECRETARY OF STATE 
OF THE UNITED STATES, DEFENDANT. 


United States District Court, 8. D. New York. 


Jan. 3, 1956. 

CASHIN, District Judge. 

This is an action by Wong Dick Wing, pursuant to Section 503 of the Nation- 
ality Act of 1940 (repealed December 24, 1952, now 8 U. S. C. A. § 1503) against 
John Foster Dulles, as Secretary of State of the United States, for a declaratory 
judgment of citizenship by virtue of Section 1993 of the Revised Statutes, 8 
U. 8. C. A. §§ 1431-1433. 

Plaintiff claims that the American Consul General at Hong Kong refused to 
issue a passport to the plaintiff and refused to recognize him as a national and 
citizen of the United States. 

On the trial of this action the defendant moved to dismiss the complaint on the 
ground that the Court lacked jurisdiction in that the complaint was filed prior to 
any decision by the Consul General at Hong Kong. 


FINDINGS OF FACT 


1. The plaintiff first informed the American Consul General at Hong Kong 
of his intention to apply for travel documents as an American citizen, in January 
1951. On August 7, 1951, plaintiff formally applied, by a sworn affidavit, to the 
Consulate at Hong Kong. 

2. This action was commenced on December 19, 1952. The plaintiff's passport 
application was denied on or about July 28, 1953. The Consular file contains no 
adequate explanation for the length of time it took for the Consul to rule on the 
plaintiff’s application. 

3. The plaintiff was born in China, the son of Wong Shoon Chock (deceased), 
whom the defendant concedes was a citizen of the United States. 


CONCLUSIONS OF LAW 


I. The Court has jurisdiction of this action, and the defendant’s motion is de- 
nied. 
II. The plaintiff is a citizen and national of the United States. 


JURISDICTION. 


Defendant’s contention that the Consul’s delay in acting on plaintiff’s passport 
application was occasioned by plaintiff’s failure to produce his mother is not 
sufficiently sustained by the Consular file. From August 7, 1951 until July 16, 
1952, an examination of the Consular file shows no action whatsoever on the part 
of the Consulate Office with respect to the plaintiff’s application. It is the opinion 
of the Court that such non-action constituted, for all practical purposes, a refusal 
to recognize this plaintiff as a national. Ghin Chuck Ming v. Dulles, 9 Cir., 1955, 
225 F. 2d 849. 

MERITS. 


The plaintiff’s case consisted of his own testimony and that of his brother and 
his nephew. All this testimony was to the effect that the plaintiff was the son 
of Wong Shoon Chock, who the Government conceded was a citizen of the United 
States. The Government’s case consisted entirely of the cross-examination of 
these witnesses for the purpose of destroying their credibility. Defendant’s 
efforts in this regard were wholly unsuccessful. 

Only if the Court were to adopt an altogether different measure of proof with 
respect to this case than is used in the ordinary civil case, could the defendant 
prevail. This Court has no intention of doing so. See Kwock Jan Fat v. White, 
253 U. S. 454, 464, 40 S. Ct. 566, 64 L. Ed. 1010; Lee Wing Hong v. Dulles, 7 Cir., 
1954, 214 F. 2d 753. 
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$00 HOO DOO WING, BY HIS NEXT FRIEND, SOO HOO DOO CHURY, 
ALSO KNOWN AS DAVID SEETO v. JOHN FOSTER DULLES, SECRE. 
TARY OF STATE OF THE UNITED STATES. 


Civ. A. No. 4181. 
United States District Court, D. Connecticut. 
Nov. 2, 1956. 


J. JOSEPH SMITH, Chief Judge. 

This is an action brought December 18, 1952 for a declaration of United 
States citizenship, on behalf of Soo Hoo Doo Wing, a Chinese born male, claimed 
to be the son of Soo Hoo Ung and his second wife, Wong Shee. The action is 
brought by his claimed half-brother, Soo Hoo Doo Chuey, also known as David 
Seeto, admittedly a citizen son of Soo Hoo Ung, a native born American. Ap. 
plication for travel documents had been made to the American Consul at Hong 
Kong on January 21, 1951, hearing was held August 3, 1951 at which Doo Wing 
and his mother Wong Shee testified. The Consul General by letter on October 
14, 1952 informed Senator Benton that his office had concluded that Soo Hoo Doo 
Wing had failed to identify himself as the son of Soo Hoo Ung. He therefore 
recommended that passport not be issued. After review of the file, the Director 
of the Passport Office on March 19, 1953 wrote Senator Purtell that since the 
identity of the applicant had not been established by clear and convincing proof, 
passport could not be authorized. On December 17, 1954 the Consulate Genera] 
in Hong Kong was notified that the passport application of August 3, 1951 was 
disapproved for failure to establish identity. 

The first question is whether the plaintiff has established that there was a 
denial of nationality prior to the bringing of this action December 18, 1952, for 
such a showing is a jurisdictional requirement. The Consul General had de- 
clined to issue the passport for lack of proof of identity. Thereafter the Pass- 
port Division did call for and review the files of Soo Hoo Doo Chuey and two 
brothers and of their father, but decided that the proof of identity was not 
clear and convincing. There was evidence in the files reviewed of Soo Hoo Ung’s 
second marriage, to Wong Shee, and of the existence of a fourth brother named 
Soo Hoo Doo Wing. Lack of family photographs and documents and a greater 
quantum of proof than provided, coupled with some slight discrepancies in peti- 
tioner’s recollection from those of his brother Doo Chuey led the Passport Office 
to concur in the decision of the Consul General. In view of the length of time 
already elapsed between the application and the Consul General’s decision, his 
refusal of the travel documentation, based on lack of proof of identity, is a de 
nial of nationality even though a possibility of reversal might exist on adminis- 
trative review. The denial of documents took place before the bringing of suit. 
We may therefore reach the merits. 

In the absence of proof of a conspiracy going back more than 20 years, the 
evidence in this case is quite convincing that Soo Hoo Ung, an American citizen, 
married a second wife, Wong Shee, in China in 1932 and that a son, Soo Hoo 
Doo Wing was born of this union, an American citizen. There is more question 
as to the identity of the plaintiff here with the Chinese born American citizen son 
of Ung and Wong Shee, in view of the long periods of invasion, civil war and 
high death rates in the areas in which Doo Wing is supposed to have lived. 
The documentary evidence of schooling is not great. The testimony of the 
claimed half-brother Dan Yuen was anything but clear and convincing. The 
ease for plaintiff’s identity rests primarily therefore on Soo Hoo Doo Chuey’s 
(David Seeto’s) testimony and on the statements of the plaintiff and the pur- 
ported Wong Shee to the Consulate. In any other context the discrepancies in 
the testimony would seem minor and probably explainable by ordinary defects 
of recollection. 

The Court is of course handicapped by inability to cbserve Doo Wing and his 
mother on the stand. Doo Chuey did testify and give an impression of sincere 
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pelief in Doo Wing’s identity as his half brother, although his attitude was 
rather belligerent, as had been his letters to the officials involved. The docu- 
mentary proof of schooling submitted by Doo Wing, together with his testimony 
and that of Wong Shee might have been sufficient to sway the officials had it not 
peen for the constant attempts by Doo Chuey to exert political pressure on the 
department. 

This Court feels that on the whole record before it, it must find that Doo 
Wing is the half brother of Doo Chuey and the son of Soo Hoo Ung and that he 
is therefore a citizen of the United States. It is so found. 


CONCLUSIONS OF LAW 


1. The Court has jurisdiction of the parties and subject matter of the action 

2. Refusal of travel documents by the Consul General, based on lack of suffi- 
cient proof of identity, is a denial of American nationality. 

8. Soo Hoo Doo Wing’s identity is sufficiently established for a declaration of 
American nationality. 

Form of judgment may be submitted forthwith by counsel for the plaintiff. 








WONG YOKE SING, # 4 BOWRING ST., KOWLOON, HONG KONG, BY Hig 
NEXT FRIEND, WONG KIM SING, 31-20 30TH AVENUE, LONG ISLAND 
CITY, NEW YORK, PLAINTIFF, v. JOHN FOSTER DULLES, SECRE. 
TARY OF STATE OF THE UNITED STATES, DEFENDANT. 


Civ. A. No. 12408. 
United States District Court, E. D. New York. 


May 22, 1957. 

BYERS, District Judge. 

The plaint.ff Wong Yoke Sing by his alleged brother Wong Kim Sing, seeks 2 
declaratory judgment that shall, (a) designate him to be a United States citizen 
pursuant to Section 1993 of the Revised Statutes;* (b) direct the defendant 
to issue to him a passport or “other travel document to enable him to travel from 
Hong Kong to the United States ;” and (c) further relief. 

For convenience, the plaintiff will be referred to as Yoke, and his brother as 
Kim. 

The complaint, reciting that it is on behalf of a man born in China who is 
unable to leave that country, was filed January 28, 1952; the cause was twice 
marked off the calendar and for the second time it was restored by order of July 
8, 1956. A motion to dismiss was denied by Judge Galston on October 28, 1954 in 
a decision which held that the complaint was legally sufficient as a matter of 
pleading, and that the issues raised required determination as the result of 
trial. 

In October of 1953 a motion to direct the defendant to issue to Yoke a cer- 
tificate of identity to enable him to come to this country to prosecute this cause 
was denied by an order which recited that it was without prejudice to a renewal 
in accordance with these provisions : 

“The plaintiffs are given ninety days to obtain a blood test of the alleged 
mother during which time the defendant is directed to render all possible 
assistance, and it is further 

“Ordered, that within thirty days thereafter, the defendant is directed to 
allow or deny the issuance of a Certificate of Identity, in writing, with his 
reasons therefor. Any further motion will be determined on the entire 
record.” 

The legal effect of the last paragraph above quoted has not been presented for 
decision herein, and is therefore not discussed. See however, 

Dulles v. Lee Gnan Lung, 9 Cir., 212 F. 2d 73; 

Eng v. Acheson, D. C., 108 F. Supp. 682 ; 

Wong Fon Haw v. Dulles, D. C., 114 F. Supp, 906. 

The blood test aspect of the case requires brief discussion. In his opening, 
plaintiff’s counsel made this observation : 

“The mother had been blood typed in July, 1952, and the application before 
Judge Bruchhausen was sometime during the summer of 1953 * * * I think 
that the defendant, the State Department, was even unaware that its own 
files did contain such a report of blood typing.” 

Inquiry was addressed to both attorneys by the court subsequent to the trial, 


because the record did not disclose any facts in amplification of the quoted state | 


ment. 

The inquiry developed from both counsel that under date of March 5, 1954 the 
Director of the Passport Office of the Department of State advised plaintiff's 
counsel in material part as follows: 

“By despatch dated October 15, 1953 the Consulate General at Hong Kong 
reported that the applicant and his mother had Group O, Type M blood. 
The Department has not as yet been notified of the blood group and type of 
the alleged brother in this country, Wong Kim Sing. 


1Now 8 U.S.C. A. § 1431. 
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“In addition, the Consulate General notified this office by cable dated 
December 4, 1953 that it had learned that your client actually is a Ma family 
man and is not a member of the Wong family. 

“In view of this serious implication of fraud, the Department has ordered 
that a full investigation be conducted and reports submitted as expeditiously 
as possible. A decision concerning the issue of a certificate of identity will 
be deferred until the Department has had an opportunity to evaluate the 
reports received.” 

It is assumed that the court may accept the foregoing in view of the written 
statement of plaintiff’s counsel dated May 14, 1957 in reply to the court’s inquiry, 

follows: 

q “On June 17, 1954, the attorney for the defendant submitted a motion to 
this Court for Re-argument, and attached to said Motion a letter of the de- 
fendant, dated March 5, 1954. The original letter was addressed to the 
undersigned, and I am enclosing it, with the request that it be returned 
when it has served its purpose. As to the information being a part of the 
record, I presume that all moving papers, such as the Motion for Re-argu- 
ment, are a part of the record before this Court.” 

It is assumed therefore that compatibility between the blood of the applicant 
and his alleged mother has been shown. This, however, does not establish the 
affirmative of the proposition that Yoke is indeed the applicant, or that he is the 
son of his alleged father. 

The weight to be given to blood tests is discussed in the third edition of Wig- 
more, § 165 (a), from which the following is quoted : 

“* * * Tn other words, the blood-composition of a child may be some evi- 
dence as to the child’s paternity. But thus far this trait (in the present 
state of scientific discovery as generally accepted) can be used only nega- 
tively, i. e., to evidence that a particular man P is not the father of a par- 
ticular child C. * * * thus (a) In a special case it may be possible by the 
test to disprove the alleged paternity of a particular person. (0b) In nocase 
will it be possible to prove by the-test the paternity, of a particular person. 
(c) Whether the special case of (a) will be available for such disproof de- 
pends on the probabilities of that case occurring ; the chances of its occurring 
vary from 1 in 2 and 1 in 17.” 

The complaint alleges Yoke’s birth October 29, 1921 at Hoi Ping, Canton, China, 
and his residence in Hong Kong; that his father “was a native and citizen of the 
United States, having been born on September 23, 1881 at Seattle, Washington.” 

It may be here observed that no legal evidence was offered in support of this 
allegation which is fundamental to the plaintiff's cause. Since the defendant 
does not rely upon a deficiency in proof in that connection, tke subject will not 
be discussed, and decision will proceed on the theory that the quoted allegation is 
to be accepted as true for the purposes of this case. 

The complaint continues by alleging Yoke’s derivative citizenship; that he had 
lived continuously in China since his birth, and has made several unsuccessful 
attempts to come to this country, etc. That on February 23, 1951 he submitted 
affidavits to the American Consulate at Hong Kong, “and applied at said con- 
sulaté for a United States passport or other travel document in order to proceed 
to this country ;” that his application was denied “on the ground that plaintiff 
had failed to establish his American citizenship” and for this denial of his con- 
stitutional rights he seeks judgment as above stated. It will appear below that 
the application was denied, but not for the failure so alleged. 

The answer contains only denials, and pleads as a defense that the court is 
without jurisdiction; as to this, the order of October 24, 1954 is thought not to 
be dispositive except as to the sufficiency of the complaint as a pleading. 

The plaintiff called three witnesses who were cross-examined at length, and 
the defendant’s case consisted in part of documents, duly certified under the Seal 
of the State Department, comprising records from the office of the Consulate 
General in Hong Kong. These were received over the plaintiffs’ objections. It is 
thought that these records are admissible, since they were received in part for 
purposes of cross-examination, within the case of Lee Dong Sep v. Dulles, 2 Cir., 
220 F. 2d 264. 

Since the complaint challenges the action of the United States Consul, if these 
records were not to be consulted, the court would be without information as to 
the basis upon which the plaintiff litigates this cause. While it is true that the 
officials who made the entries are not available for cross-examination, the objec- 
tion is deemed to go to the weight of the evidence rather than to its admissibility. 
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The record as a whole indicates that the controversy is rather a narrow one 
namely whether the person designated as Yoke is indeed the individual that he 
asserts himself to be; in other words, it may be assumed that there was such 
person as Wong Pok Haw who was born in the United States, and that he haq 
two sons, Wong Kim Sing and Wong Yoke Sing, both of whom were born jp 
China ; and that the former has resided in this country for a number of years ang 
was permitted to enter the United States as the son of a native born person; this 
means that the only question involved in the action of the United States Consul ip 
Hong Kong, is the refusal to issue a passport because the applicant was not shown 
to have been in fact Wong Yoke Sing. 

The necessity for the exercise of the most careful scrutiny on the part of eop- 
sular Officials in cases involving what may prove to be synthetic citizenship, ap. 
pears from a letter appearing in Exhibit K (rendered available by consent of 
Yoke), which has to do with an entirely different applicant and therefore ig of 
no evidentiary value concerning this plaintiff; however, it convincingly reveals 
the exacting and important nature of the duties which confront the consular 
agents in dealing with such applications: 

“My dear younger brother Kin Cheng: 

“Received your letter dated February 26 and immediately wrote two letters 
for you to use as evidence in the future. At the same time you must try to 
find some old envelopes bearing the dates as the two mentioned before. If 
any one wants to buy a citizenship paper for a 16 years old, tell him/her 
that one can have it for U. S. $2,500.—The person is responsible for all ex. 
penses in Hong Kong and the ship charges. All expenses paid out in the 
U. S. A. should be charged to my account. It is hoped that in a short period 
of time there will be some one in our village, especially of the same Bo 
who wants to buy the paper. Then it would be more advisable to Sell the 
paper to him/her, since he/she is very familiar with the conditions of the 
personal affairs and of the physical condition of the village, and would 
understand easily the testimony. If necessary and if it is not possible for 
you to get a suitable person to buy thé paper, sacrifice the paper by finding 
a male of the same age to be photographed together with our family. The 
family photo should be presented to the consul as evidence. According to 


this citizenship paper, the holder of it must be here in the States not later | 


than the end of December next year. It will be invalid and void, when it 
expires. The preparation of the testimony is expected to be completed very 
soon. I shall let you know whether it will be sent back to you through 
somebody or by mail. Greetings.” 

The complained of action is stated in the opinion of the consular officer dated 
May 8, 1951 and is summarized in the final paragraph as follows: 

“In view of the discrepancies and suspicious circumstances set forth 
above, it was determined that there was substantial reason to suspect that 
the applicant’s claim was fraudulent and he was refused all documentation 
for travel to the United States. He was informed of the Consulate General’s 
decision in a letter dated May 11, 1951.” 

The opening paragraph of the said opinion reads as follows: 

“It is believed that the applicant has neither fully and correctly set forth 
all the facts and circumstances of his case nor satisfactorily established his 
identity as the son of an American citizen.” 

The plaintiff’s attorney urges that this opinion is inadmissible, but as here 
tofore stated, no other method is open to the court to ascertain what the decision 
was of which the plaintiff complains, and how it was arrived at; thus it clearly 
appears that since the applicant had not established his identity as Wong Yoke 
Sing, the Consul refused to accredit him as that person. 

The contention of the Government is that the administrative finding of lack 
of identity on the part of the applicant is not the same thing as a denial of 
his right or privilege as a national of the United States “* * * upon the ground 
that he is not a national of the United States * * *.’”’ There are decisions to the 
contrary, namely, Wong Fon Haw vy. Dulles, D. C., 125 F. Supp. 658; Jew Jock 
Koon v. Dulles, D. C., 1389 F. Supp. 205; Soo Hoo Doo Wing v. Dulles, D. C., 147 
F. Supp. 862. 

These cases stand for the proposition as stated in the first (125 F. Supp. at 
page 659) : 


“* * * it is sheer sophistry to insist that the remedy resorted to in this | 


case is not available to plaintiff because denial of his application by defend- 
ant was not, as the statute requires, ‘upon the ground that he is not a national 
of the United States,’ but rather because plaintiff had not established his 
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identity. Indeed, plaintiff’s identity and his citizenship were synonymous 
for purposes of his application in this case: to admit one is to concede the 
other ; to deny one is to dispute both.” 

With all deference, I venture to believe that there is a clear distinction between 
a ruling which holds that an applicant has not shown himself to be the person 
that he asserts himself to be, and one which says that even if identity has been 
established the applicant’s legal status is deficient. It must be owned that the 
jmmediate result is the same in both cases, but the paths to that result are 
quite different. 

I may go to a bank on which a check is drawn and assert that I am the payee 
therein named, but if the teller is not satisfied of my identity, he may refuse 
payment without inquiring into the validity of the check; I may present a sec- 
ond one drawn by another person, and the teller may decline payment on the 
ground that the latter is spurious. The result in both cases is a failure to receive 
money, but the reasons are essentially different. 

I submit that as applied to this case, it is to be assumed that the true Wong 
Yoke Sing would not be denied a passport or certificate of identity, but that an 
impostor falsely representing himself to be Wong Yoke Sing would properly 

refused. 
pursue the analogy above suggested further: I might return to the bank on 
the following day with sufficient evidence of identity to enable me to cash the 
first check; and so it is with the veritable Yoke, since there is nothing in these 
records to indicate that by consular action he has been foreclosed of the right 
to establish his true identity ; if he does that, there will be no occasion for him 
to seek relief in court. 

The function of the court in this case in the present state of the law is not 
clearly defined, as may be recognized from.a reading of an article which appears 
in the April edition of the American Bar Association Journal entitled, “Do 
Citizens Have a Right to Travel”; therein reference is made to cases in which 
the courts have discussed the extent to which'the administrative action involved 
in the refusal of a passport is properly the subject of judicial review. 

Reference is made to the legislation pending in Congress embraced in H. R. 
9991 and H. R. 11582. The article contains this language: 

“It has been generally assumed that the granting or denial of a passport 
was outside the scope of the Administrative Procedure Act because of the 
discretionary feature of this function of the Secretary of State.” 

Since it has already been decided that the present complaint is adequate to 
clothe the court with the power of adjudication, it will be seen that a feasible 
approach is to consult the provisions of the Administrative Procedure Act, 5 
U. 8S. C. A. § 1001 et seq., without deciding that they are controlling but in the 
belief that they probably suggest a reasonable test to apply to the proceedings 
here involved. 

In other words, if the Act were indeed to apply to this case, the outcome 
would not thereby be affected. 

Nothing has been discovered in the course of such an analysis to indicate that 
the action of the Consul was arbitrary, capricious, or without reason; it was 
based upon the oral examinations that he conducted and the affidavits sub- 
mitted to him on behalf of the applicant. The alleged mother of Yoke appeared 
and was questioned, and the opinion above referred to lists the deficiencies 
which taken together, led to the conclusion that the applicant had not estab- 
lished his identity “as the son of an American citizen.” This is understood by 
the court to mean that he had not established his identity as Wong Yoke Sing. 

All of the affidavits and transcripts of interviews at the office of the Consul 
have been examined, with the result that it cannot be said that the conclusion 
announced is so unsupported by testimony that the action of the Consul was 
arbitrary or capricious or lacking in substantial basis. 

Pxhibits K and L contain supplemental data seemingly brought to light as 
the result of a departmental reconsideration of the entire matter; that data 
conceivably might have brought about a change in view on the part of the 
Consul, but such was not the result. 

One significant development is the fact that this applicant originally applied 
for a passport on February 23, 1951 and gave his name as Wong Yoke Sing. 

He was then about 30 years of age and stated the name of his father to be 
Wong Pok Haw and his mother Go (Gow) Shee. 

It clearly appears that the applicant’s name is Wong Gim Fan, but whether 
his true name by birth was Wong Yoke Sing is the real problem which was 
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presented to the Consul; he was informed by a relative who later recanted the 
statement that Wong Gim Fan used the name Wong Yoke Sing only to make 
the application for his passport “and that he obtained a Hong Kong Identity 
Card in that name to corroborate his ‘paper’ identity, Wong Yoke Sing.” 

This aspect of the case requires separate comment. When the applicant was 
confronted with that statement, he asserted that Wong Gim Fan is his marriage 
mame, and the date of his marriage is July 18, 1946. It appears however that 
in 1941 a bank draft dated February 17, 1941 that was made out to Wong Gin 
Fan belonged to him; also in the same year a graduation certificate from the 
Chee Yung Middle School, Hong Kong, was made out in the name of Wong Gim 
Fan. Both of these documents antedated his marriage by five years. He was 
thus discredited as a witness on this essential question, and the Consul was 
justified in so concluding. 

The testimony taken in court of the witnesses named does not present any 
facts which tend to discredit the action of the Consul. 

Bearing in mind the narrow question which has been discussed, it will be 
found that the testimony of these witnesses does not purport to establish that 
on February 23, 1951 when the applicant applied for his passport, he was accom- 
panied by his brother, Wong Kim Sing, since the latter terminated his secon 
visit to China in the month of June, 1950, some eight months before Yoke made 
his application. 

Another witness, Get, the alleged son of Kim, was born in China in 1931 ang 
when about 16 or 17 left his native village and went to Hong Kong in either 
1946 or 1947 and remained in that city for five or six years; he says that he 
lived with his uncle Yoke at an address given; however, it does not appear that 
he accompanied Yoke to the office of the Consulate at the time of the said appli- 
cation for a passport. Therefore a convenient opportunity for identification of 
the applicant was not availed of, although Get did not leave Hong Kong until 
1952. 

The remaining witness, Wong Yoke Fond, has been in this country since 1917, 
his most recent visit to China having been in 1933, and therefore he knows 
nothing about what took place in the office of the Consul of the United States 
in 1951. His own testimony was rendered suspect by developments not requiring 
recital herein. 

The recantation of the affidavits of June 18 and 25, 1954, respectively, made 
to the Consul concerning the real identity of the applicant, is in itself one of 
the suspicious aspects of this case. There can be no doubt that Kim brought this 
about by his own letters addressed to those persons in which he urged them to 
keep away from the Consul’s office and to refuse to come to this country to testi- 
fy as witnesses in this proceeding; his explanation for what amounted to tamp 
ering with witnesses as contained in the trial minutes was unconvincing and, 
coupled with other aspects of his testimony, tended to discredit him as a witness. 

The record as a whole fails to disclose that the action of the Consul in Hong 
Kong should be set aside, and the defendant ordered to issue a passport or certifi- 
cate of idenity to the applicant, even if there were warrant for such action which 
I seriously doubt as a matter of law. 

It is assumed (to repeat) that there is such a person as Yoke and he is the 
brother of Wong Kim Sing; that his father (without proof or convincing evi- 
dence to that effect) is deemed to have been born in the United States; but the 
plaintiff has not sustained his burden of proof to demonstrate that the applicant 
with whom the United States Consul had to deal in 1951, was actually Yoke. 

The result is that judgment is ordered for the defendant, to be settled on notice. 
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hat | LEE WING GET, AS FATHER AND NEXT FRIEND OF LEE SIK QUEN 


the | AND LEE SUEY NGOR, BOTH MINORS, AND LEB SIK QUEN AND LEB 

tim SUEY NGOR, PLAINTIFFS, v. JOHN FOSTER DULLES, AS SECRETARY 

was OF STATE OF THE UNITED STATES, DEFENDANT. 

was 

Civ. No. 12564. 

1 

c United States District Court, E.D. New York. July 11, 1957. 

_ BRUCHHAUSEN, District Judge. 

om- This action for declaratory judgments was commenced by Lee Wing Get as 

ond alleged father and next friend of Lee Sik Quen (male) and Lee Suey Ngor 

ade (female), pursuant to the provisions of Section 503 of the Nationality Act of 
1940 (8 U. S. C. A. § 903), now repealed, and substantially included in Section 

ind 360 of the Immigration and Nationality Act of 1952 (8 U. S. C. A. § 1503). 

her The young man applied to the American Consul in Canton, China, in 1948 

he for a document attesting that he was a foreign born son of an American citizen, 

hat pursuant to Revised Statutes, Section 1993 (2 Stat. 153), which was in effect 

pli- until May 24, 1934, 8 U.S.C. A. § 1401 (a) (3), and provided: 

of | “All children heretofore born or hereafter born out of the limits and 

nti! jurisdiction of the United States, whose fathers were or may be at the 

time of their birth citizens thereof, are declared to be citizens of the United 

17, States; but the rights of citizenship shall not descend to children whose 

Ws fathers never resided in the United States.” 

tes Subsequently, the young lady joined her alleged brother in his application, 

ing and applied to the American Consul, then in Hong Kong, for a similar travel 
document. 

ude | After it was determined by the Consul, on May 21, 1951, that the said children 

of could not establish their identity under the said statute, this action was com- 

his menced on their behalf, and by them individually, on April 4, 1952, and they 

to } were admitted at the Port of New York, under bond, on May 19, 1952, for the 

sti. | purpose of testifying in this case. 

op The decision of Judge Westover in Mar Gong v. McGranery, D. C. 8. D. Cal., 

nd, 109 F. Supp. 821, is informative as to the pattern of Chinese immigration cases, 

88, while the decision of Judge Goodman in Ly Shew v. Acheson, D. C. N. D. Cal, 

yng 110 F. Supp. 50, records the difficulties encountered in trying such cases. Yet, 

ifi- oddly enough, the determinations of both of these learned judges, sitting in Cali- 

ich fornia and having considerable experience with this subject, were reversed. See 
Mar Gong v. Brownell, 9 Cir., 209 F. 2d 448; Ly Shew v. Dulles, 9 Cir., 219 F. 2d 
413. 

“a The plaintiffs’ witnesses resembled a family unit. There were no outsiders. 

the There is little doubt that the three older brothers, Lee Gam Foon, Lee Sik Horn 

int and Lee Sik Farn, are the sons of Lee Wing Gat; that they were admitted as 
citizens commencing in 1936 in the same manner as it is sought to admit the 

ce. plaintiffs herein. The second son referred to the first son as his “big brother” 


although both of them were in their middle thirties. 
The three older boys resided with their uncle Lee Sik Yun (also known as 
Lee Wing Shuck) who then and now owned and resided over a laundry at 200 
East 50th Street, New York, New York. There is little doubt that Lee Sik Yun 
is the older brother of Lee Wing Get, the alleged father herein, and that both of 
them are the sons of Lee Bing Poy, born in this country in 1880, and through 
whose original citizenship all of the parties connected with this case have derived, 
or claim to derive citizenship. 
Lee Wing Get’s three oldest sons have apparently been respectable citizens. 
They have gone to school, served in the Army, entered business, married and 
settled down. The third son, Lee Sik Farn, is an engineer. While an effort 
was made to discredit his identity, and show that he was really Lee Sik Pang, 
one of the sons of the uncle, Lee Sing Yun, such an impersonation seems illogical. 
A similar immigration case is pending on behalf of said Lee Sik Pang, in the 
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neighboring Federal District Court for the Southern District of New York, ang 
it is most unlikely that the principal character in that case would jeopardize hig 
standing by coming into this court, under the scrutiny of the Immigration ang 
Naturalization Service, and impersonate someone else. 

There were certain discrepancies about the recent wedding ceremony of Lee 
Sik Farn which took place at the True Light Lutheran Church in Chinatown, 
and which was followed by a reception at the China Lane Restaurant, also jp 
Chinatown. These discrepancies, however, seem to be more apparent than reaj, 

The uncle, Lee Sik Yun, seemed to have a very prominent and paternal part in 
the festivities, the arrangements, and even the publicity, photographs and ipyi. 
tations, while the alleged true father does not seem to have even been in evidence. 
Yet it is undisputed that there is a certain Lee Sik Farn who was admitted to 
this country in 1939 as the son of Lee Wing Get. It is to be assumed that an 
immigration file, probably containing photographs, is available to the Govern. 
ment on this point. There is also the service record of one Lee Sik Farn, algo 
containing photographs, which, it is assumed, is also available to the Government. 

The Government also questioned the fact that the party purporting to be Lee 
Sik Farn named his uncle, rather than his father, as the beneficiary of his pension 
rights in connection with his employment with the New York City Transit 
Authority. 

The interpreter volunteered that ancestor worship is a culture, though not a 
religion, in China, although this could be considered common knowledge, and 
the Government did not question it. Apparently this culture manifests itself ip 
respect, almost reverence, for elders, something often lacking in this country, 
In that light, the puzzling activities of these people seem more explainable, 

Lee Sik Yun is the oldest son of Lee Bing Poy, and the oldest family repre- 
sentative in this country. In addition, he seems to be the stable one. Lee B 
Poy, the grandfather, while still comparatively young, returned to the land of 
his ancestors in 1924 while his sons came to this country to support him. They 
can do it on very little, but their loyalty is constant. Eventually the ways of 
Western civilization prevail and the off-spring come to this country to join their 
fathers. Yet loyalty remains, to the point where the first son directs operations 
in this country while all of the descendants acquiesce. 

The Chinese are highly civilized, but it can hardly be denied that their ways 
are oriental, their religion pagan, while our culture is the product of Western 
Christianity. If the Chinese Exclusion Acts seemed arbitrary, they were real- 
istic and in keeping with self-preservation. In the face of this, the cases demon- 
strate the hardship that true Chinese-Americans have in getting to this country, 
and the cunning deceit that imposters resort to for that purpose. 

This case could represent both extremes. 

It is well established that the burden of proof upon the plaintiffs in these 
actions is the ordinary one resting upon plaintiffs in a civil action. Ly Shew 
v. Dulles, supra; Wong Gong Fay v. Brownell, 9 Cir., 224 F. 2d 717; Chow Sing 
v. Brownell, 9 Cir., 235 F. 2d 602. 

The Consul in Hong Kong was certainly beset with the task before him. At 
that particular time, no doubt an avalanche of applicants from the interior of 
China, where there are no birth records, n0 marriage records, civil or religious, 
poor communications, language difficulties, etc., flooded his office as they were 
fleeing from Communist occupation in the wake of twenty years of Japanese 
imperialism. 

And yet, difficult as his task was, this alone should not bar American citizens 
from their natural birth right. The only solution would seem to be to keep 
working at the task until developed skills overcome the monumental task. The 
Consul would have the advantage of improving the technique with each case 
until eventually prevaricators and imposters could be detected in almost routine 
fashion. This seems to be the only way to cope with the situation, for the 
Chinese people, whether rightly or wrongly excluded in the past, will continue 
to resort to whatever means they can to gain admittance, while they are aided by 
the shadowy background that prevails in their favor. Yet it is incumbent upon 
the Immigration Service to meet this challenge in fairness to our Western cousins, 
from whose civilization we have derived benefit, and who have been precluded 
from availing themselves of any machinations by the advancement and maturity 
of that very civilization. 

While the consular file contains discrepancies in the testimony given by the 
plaintiffs, and that of their two alleged cousins, children of the uncle, Lee Sik 
Yun, namely Lee Sik Pang (who has the immigration matter pending in the 
Southern District) and Lee Sik Yuen, evidence relating to the ancestral home 
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where they all lived, schooling, the trip from Get Hing Village to Hong Kong, 
their meeting after said trip, the alleged sister and brother herein was fairly 
consistent. Then too, most of the matters pertained to minute details that may 
not have been retained too clearly from childhood. 

On the trial an effort was made to discredit the testimony of Lee Suey Ngor 
through the testimony of her brother, Lee Sik Quen, since he unequivocally stated 
that he came to Hong Kong before her. But Lee Suey Ngor did not previously 
state that she came to Hong Kong with her brother, but only that it was her 
prother who brought her to the home of a Mr. Lee Gam Ngen, whose family she 
resided with when she came from the interior. 

However, Lee Suey Ngor was vague about her stay with the Lee Gam Ngen 
family in Kowloon, a suburb across the bay from Hong Kong. She could not give 
too much detail as to this family, the business that the father was engaged in, the 
relationship of this family with her family, although by this time she was a 
young lady, was attending school, continued her education here and eventually 
married an engineer. 

The fanfare accompanying the wedding of her alleged brother, Lee Sik Farn, is 
boldly contrasted to her unheralded nuptials, which neither of her alleged parents 
attended, although she was the only daughter. 

In addition, a blood grouping examination excluded her as the daughter of Lee 
Wing Get. Such evidence has been held to be admissible, as well as competent 
and convincing, if not conclusive. United States ex rel. Dong Wing Ott v. 
Shaughnessy, 2 Cir., 220 F. 2d 537; Lue Chow Kon v. Brownell, 2 Cir., 220 F. 2d 
187. The plaintiffs’ counsel does not even attempt to cope with this argument. 

The Government uses this finding to defeat the parenthood claim of Lee Sik 
Quen (as to whom the blood grouping test was compatible), by arguing that since 
both plaintiffs claim to be brother and sister, and since the blood grouping test 
excluded Lee Suey Ngor, then Lee Sik Quen could not be the son of Lee Wing 
Get, citing the District Court opinion in Lue Chow Kon v. Brownell, 8S. D. N. Y., 
122 F. Supp. 370. 

Plaintiffs do not claim, however, nor is it necessary for them to allege that 
they are brother and sister, but only that they are the children of Lee Wing Get, 
an American citizen, and it is only an inference therefrom that they are thus 
brother and sister. Since it is not a vital contention, establishing the contrary 
would not seem to defeat their claim, per se. 

While such a showing on the Government’s part may have some bearing on 
the credibility and good faith of plaintiff’s claim, as to Lee Sik Quen, a reason- 
able answer, if not a complete one, would be contained in the memorandum of 
counsel for palintiffs, i. e. : 

“Here a brother calls a girl his sister because he was informed by his 
parents that the girl is his sister. Must a boy have his sister blood-tested 
before he can call her his sister?” 

The Government has conceded the nationality of Lee Wing Get, but argues 
that the plaintiffs have not proven the citizenship of their alleged grandfather, 
Lee Bing Poy, from whom, as stated, everyone connected with this case claims 
citizenship. It argues that there never has been a judicial determination of 
the citizenship of the grandfather, Lee Bing Poy, or of the father, Lee Wing Get, 
and that any former concessions made by the Government in that regard should 
be given no greater weight than its subsequent determination that plaintiffs 
herein are not the persons they claim to be. The difficulty with that argument 
is that the citizenship of Lee Bing Poy or Lee Wing Get is not in question 
herein, but, in fact, the Government’s position herein is predicated upon such 
citizenship, and the failure of plaintiffs to establish their identity as the children 
(or grandchildren) of such citizens. Moreover, the former concessions by the 
Government in the several immigration matters that have arisen from the 
original claimed citizenship of Lee Bing Poy by native birth, (i. e. entry of his 
three sons, their several visits to China, entry of his grandsons) would not only 
constitute an estoppel to deny such citizenship now, but in a sense, these 
concessions would be better documentation of citizenship than the average Ameri- 
can has had. 

It might be noted, in passing, that Lee Wing Get accurately testified as to the 
absence of his father, Lee Bing Poy, from this country, i. e., thirty-two years, 
which corresponds to documentation submitted in the passport file, in evidence. 

Finally, the Government contends that the Court herein has no jurisdiction 
since a passport application was denied them on the grounds that they failed 
to establish themselves as citizens of an American father, and not on the grounds 
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that they were not citizens of the United States with which Section 903 was 
concerned. It cites Dulles v. Lee Gnan Lung, 9 Cir., 212 F. 2d 73; Lee Hung y, 
Acheson, D. C. Nev., 103 F. Supp. 35. The Government admits that Chin 
Chuck Ming v. Dulles, 9 Cir., 225 P. 2d 849, and Fong Nai Sun v. Dulles, 9 Cir,, 
219 F. 2d 269, hold otherwise. 

Those cases, however, involved situations wherein applications for a passport 
were delayed or ignored, rather than denied, and the question was whether a 
right of ‘citizenship had been denied until there was an actual adverse deter. 
mination. In this case, however, the plaintiffs have actually been admitted 
for the purpose of prosecuting this lawsuit, which is an admission by the Goy. 
ernment that their claimed right was denied under former Section 903. 

The new section in the controversial McCarran-Walter Act (8 U. S. GC. A. § 
1503) has obviated these difficulties by providing separate procedure for thoge 
within and those without the United States. 

Judgment is directed in favor of Lee Sik Quen and judgment is denied as to 
Lee Suey Ngor. 
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MILLER, ALIEN PROPERTY CUSTODIAN, ET AL. v. SINJEN. 
(Circuit Court of Appeals, Eighth Circuit. April 23, 1923.) 
No. 6169 


Appeal from the District Court of the United States for the District of 
Nebraska ; Joseph W. Woodrough, Judge. 

Suit in equity by Heinrich Sinjen against Thomas W. Miller, as Alien Property 
Custodian, and others, to recover property seized by the Custodian during the 
war with Germany. Decree for plaintiff (281 Fed. 889), and defendants appeal. 


Dean Hill Stanley, Sp. Asst. Atty. Gen. (James C. Kinsler, U. 8. Atty., of 
Omaha, Neb., and Adna R. Johnson, Jr., Sp. Asst. Atty. Gen., on the brief), for 
appellants. 
er F. Mullen, of Omaha, Neb. (Edwin C. Boehler, of Omaha, Neb., on the 
brief), for appellee. 

Before Lewis, Circuit Judge, and Trreser and Boorn, District Judges. 

Boorn, District Judge. This is a suit in equity brought by appellee (herein- 
after called plaintiff) to recover property owned by him which was seized by 
the Alien Property Custodian during the war with Germany, and while appellee 
was living in that country. The property was seized by virtue of the provisions 
of the Trading with the Enemy Act of October 6, 1917. 40 Stat. 411, c. 106, as 
amended by Act March 28, 1918, 40 Stat. 459, c. 28, and Act Nov. 4, 1918, 40 Stat. 
1020, c. 201, and Act July 11, 1919, 41 Stat. 35, c. 6, and Act June 5, 1920, 41 St:ut. 
977, c. 241. 

The constitutionality of the act has been upheld. Stoehr v. Wallace, 255 U. 8. 
239, 41 Sup. Ct. 298, 65 L. Ed. 604. No question is raised as to the regularity 
or validity of the seizure. 

Authority to maintain the suit is claimed by virtue of subsection (c), sub- 
section (b), and subdivisions 1 and 8 thereof, and subsection (a), all of section 
9 of the act as amended June 5, 1920 (41 Stat. 977, c. 241). Those subsections, 
in so far as material, read as follows: 

“(e) Any person whose property the President is authorized to return under 
the provisions of subsection (b) hereof may file notice of claim for the return 
of such property, as provided in subsection (a) hereof, and thereafter may 
make application to the President for allowance of such claim and/or may in- 
stitute suit in equity to recover such property, as provided in said subsection, 
and with like effect. The President or the court, as the case may be, may make 
the same determinations with respect to citizenship and other relevant facts 
that the President is authorized to make under the provisions of subsection (b) 
hereof.” 

“(b) In respect of all money or other property conveyed, transferred, as- 
signed, delivered, or paid to the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer of the United States, if the 
President shall determine that the owner thereof at the time such money or 
other property was required to be so conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or at the time when it was voluntarily 
delivered to him or was seized by him was— 

“(1) A citizen or subject of any nation or state or free city other than Ger- 
many or Austria or Hungary or Austria-Hungary, and is at the time of the 
return of such money or other property hereunder a citizen or subject of any 
such nation or state or free city. * * * 

“(8) * * * Then the President without any application being made therefor, 
may order the payment, conveyance, transfer, assignment, or delivery of such 
money or other property held by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which the President shall 
determine such person entitled, either to the said owner or to the person by whom 
said property was conveyed, transferred, assigned, delivered, or paid over to the 
Alien Property Custodian. * * *” 
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“(a) * * * Claimant may, at any time before the expiration of six months 
after the end of the war institute a suit in equity in the Supreme Court of the 
District of Columbia or in the District Court of the United States for the district 
in which. such claimant resides, or, if a corporation, where it has its principa) 
place of business (to which suit the Alien Property Custodian or the Treasurer 
of the United States, as the case may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held by the Alien Property 
Custodian or by the Treasurer of the United States or of the interest therein to 
which the court shall determine said claimant is entitled. * * *” 

As applied to the plaintift’s case, the substance of those provisions is that if he 
‘was a citizen of the United States at the time his property was seized, and at the 
time of the suit brought to recover the same, then he can maintain the suit ; other. 
wise his property must be held by the Alien Property Custodian, and disposed of 
under section 12 of the act “as Congress shall direct.” 

The vital question in the case, therefore, is whether plaintiff was at the times 
mentioned a citizen of the United States. The facts disclosed by the evidence are 
largely undisputed, and are as follows: 

Plaintiff was born in Krakau, Germany, June 24, 1857. He came, with his 
wife, to the United States in December, 1885. In March, 1887, they settled on a 
farm in Franklin county, Neb. He made application for citizenship and became 
a naturalized citizen February 28, 1893. Plaintiff and his wife continued to live 
in Franklin county, Neb., until 1901, when they returned to Germany for the 
benefit of Mrs. Sinjen’s health. She recovered her health, but they continued 
to stay in Germany on account of the illness of her father, who was upwards of 
70 years of age. The mother was also living. Mrs. Sinjen helped to take care of 
them. Plaintiff had left his brother-in-law, Emil Sindt, in charge of his farm 
in Nebraska, and received remittances from him while in Germany of about 
$1,500 a year, being about one-half of the income from the property. No definite 
contract was made by Sindt for the care of the property, as he testifies, because 
he understood plaintiff would be gone only a year or two. In 1903 plaintiff bought 
a house and about seven acres of land in Germany, and he and his wife, and his 
wife’s father and mother, lived there together. The wife’s father owned a farm 
in Germany, but rented it to one of his sons. The father-in-law died in 1906. 

In September, 1908, plaintiff and his wife returned to Nebraska. Plaintiff 
at this time talked to his brother-in-law about going to California to settle and 
live. In the latter part of 1908 word came that the mother-in-law in Germany 
‘was ill. Thereupon plaintiff and his wife returned to Germany, in February, 
1909. The mother-in-law died in April, 1909. After her death the farm which 
her husband had owned went to one of his sons. Plaintiff’s wife received a legacy 
from her father’s estate. About six months after the death of the mother-in-law 
plaintiff began efforts to sell the house and land which he had bought in Germany, 
He continued his efforts from 1909 to 1914, but was unable to sell the property, 
and still owns the same. He and his wife continued to remain in Germany. 
In 1914, after the war broke out, plaintiff applied to the American consul at Kiel 
for a passport; but this was refused, on the ground that plaintiff could not over- 
come the presumption of expatriation, which it was claimed had arisen under the 
Act of March 2, 1907 (34 Stat. 1228). That act, so far as here material, reads as 
follows: 

“Sec. 2. That any American citizen shall be deemed to have expatriated 
himself when he has been naturalized in any foreign state in conformity with 
its laws, or when he has taken an oath of allegiance to any foreign state. 

“When any naturalized citizen shall have resided for two years in the foreign 
state from which he came, or for five years in any other foreign state it shall 
be presumed that he has ceased to be an American citizen, arid the place of his 
general abode shall be deemed his place of residence during said years: Pro- 
vided, however, that such presumption may be overcome on the presentation 
of satisfactory evidence to a diplomatic or consular officer of the United 
States, under such rules and regulations as the Department of State may pre 
scribe: And provided also, that no American citizen shall be allowed to ex- 
patriate himself when this country is at war.” Comp. St. § 3959. 

Plaintiff made no further effort to leave Germany until after the Armistice: 
In November, 1919, he applied to the Spanish consul at Kiel for a passport 
to the United States. The application was referred to the American authorities, 
and the passport was refused on the ground that he “failed to overcome the 
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mption of expatriation which arose against him in 1909 under the Citi- 
genship Act of March 2, 1907.” In 1920 plaintiff renewed his application for 
a passport through the American Commission at Berlin, and this was also 
by the State Department. After this last refusal, plaintiff applied to 
a German official and secured a passport to Holland. The passport was viséed 
there by the Mexican consul, and plaintiff proceeded to Mexico. In Mexico 
he was referred by some German official to the American consul. Plaintiff 
made application for a passport to the United States to the American chargé 
daffaires in Mexico City, presenting his citizenship papers and his German 
, and secured the American passport in August, 1921. He returned 

to Nebraska and commenced the present suit in January, 1922. 

While the plaintiff was in Germany he took no active steps to become a 
German citizen, engaged in no business there, and took no part in the German 
government or in the war. He was not required by the German authorities 
to register, and was not questioned as to his citizenship. His property was 
not placed under supervision. In 1914 or 1915 he bought German bonds, as 
he explains, because of the popular furore. His brother-in-law in Nebraska, 
in charge of the property in the United States, reinvested there some $1,500 
a year, the balance of the income not remitted to the plaintiff. Amongst other 
investments he purchased Liberty Bonds. Finally the property was seized 
by the Alien Property Custodian. Upon the trial plaintiff testified that he at 
all times considered himself an American citizen, that he never intended to 
abandon his citizenship, that he never intended to remain permanently in Ger- 
many, but at all times had the intention of returning to the United States and 
remaining there. The evidence shows that some of the statements purporting 
to have been made by the plaintiff in his application for passports were incon- 
sistent with his testimony given in court, and, in some instances, that his 
former statements were untrue. In an application in 1919 he.stated that he 
and his wife came to Germany in 1901, but that since then:he had “made 
several trips to America.” In 1920 he made affidavit that he and his wife 
came to Germany in 1901, “as we were both overworked and needed a rest,” 
and that on their return to the United States in 1908 his “wife was again taken 
ill,” and they returned to Germany in 1909. In his application to the American 
charge d’affaires in Mexico for a passport, it is stated that he had lived in the 
United States from 1885 to 1901, and from 1904 to 1919, and last left the United 
States in 1919. 

Plaintiff in his testimony denied that he made the last-mentioned statements, 
but stated that they must have been put in the application by mistake of the 
party who made it out for him. Emil Sindt, the brother-in-law of the plaintiff, 
testified that, when plaintiff and his wife went to Germany in 1901, he under- 
stood they were going only for a year or two; that when they returned, in 1908, 
plaintiff talked about going to California to live. Sindt further testified that no 
specific arrangement was made with him about the care of the property, but that 
he let it go because plaintiff always said he was coming back, and that no settle 
ment was made in 1908. when plaintiff returned, because he (Sindt) thought 
they could make the settlement when plaintiff came back again. 

On this state of the evidence defendants eontended in the court below that 
the presumption arising under the Act of March 2, 1907, had not been overcome, 
and that therefore the plaintiff could not maintain the suit. Plaintiff contended 
that the statute of March 2, 1907, had no application to the case, and further 
that, even if it had, the evidence overcame the presumption. The trial court 
held that the Act. of March 2, 1907, did apply, citing United States v. Howe (D. C.) 
231 Fed. 546, but that the evidence was sufficient to overcome the presumption 
arising thereunder. A decree was therefore rendered for the.plaintiff. 

We are strongly impressed with the reasoning and. with the conclusion of the 
Attorney General in 28 Op. Atty. Gen. 504, to the effect that the Act of March 2, 
1907, has no application to the case of a-naturalized citizen, who, having returned 
to his native country and resided there more than two years, has thereafter re- 
turned to the United States, but that the act is limited to naturalized citizens 
while residing in foreign countries beyond the period stated in the act. We 
do not find it necessary, however, to pass upon the question of the proper con- 
struction of the act. Section 21 of the Act of March 2, 1907, as added by sec- 
tion 2 of Act March 4, 1923, amending the Trading with the Enemy Act, since 
this case was submitted, will probably prevent the question from arising here- 
after in cases of this kind. 

[1] Conceding, but without deciding, that the act does apply to the case at 
bar, and that the presumption did arise against the plaintiff, yet the presumption 
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was a rebuttable one. U.S. v. Howe, supra; Ex parte Gilroy (D. ©.) 257 Feq 
110. Like rulings were made by the Secretaries of State under a similar provi. 
sion in the treaty of 1868 with Prussia (15 Stat. 615). See Moore’s Digest of 
International Law, §§ 470, 471. 

[2] And we are of opinion that the presumption was overcome by the evidente 
The period of foreign residence relied upon from which it is claimed the pre. 
sumption arose was, we assume, the period subsequent to plaintiff’s return to 
Germany in 1909. A two-year period has not elapsed between the passage of 
the act in 1907 and the return of plaintiff to the United States in 1908, and the 
return would stop the running of that period. We mention this because, in 
one of the letters from tke State Department denying plaintiff a passport, a 
Statement is made to the effect that the presumption arose in 1909. This we 
think was an inadvertence. 

[8] The presumption under the statute is not one of renunciation of citizen. 
ship. This method of expatriation is covered by the first clause of section 2 
of the act of 1907. But the presumption here under discussion is one of aban- 
donment of citizenship, covered by the second clause of the section. It ig 
incumbent on plaintiff to prove, therefore, that during his stay in Germany 
he had the intention of retaining his American citizenship, of returning to the 
United States, and of remaining there permanently. Facts and circumstances 
favorable to plaintiff are that his return to Germany in 1909 was for a specific 
reason, namely, the illness of his wife’s mother; that his property was almost 
entirely in Nebraska; that he left his property in the care of a brother-in-law, 
but without specific arrangement as to its care and management; that the 
brother-in-law believed, from his talk with plaintiff, and acted on the belief, 
that plaintiff intended to return; that plaintiff had made a trip to Germany 
in 1901, and had then left his property in charge of the same person and with- 
out specific agreement, and had returned to the United States in 1908; that 
this brother-in-law remitted to plaintiff about one-half of the annual income 
of the property, and invested the remaining one-half in the United States, 
amounting to about $1,500 annually; that after the death of the mother-in-law, 
in 1909, plaintiff endeavored to sell the little property he had in Germany, 
including the house where he lived; that while in Germany he did not engage 
in any business; that he made no attempt to take part in German affairs; that 
he took no steps to become a German citizen, nor made any declaration of 
intention so to do; that in 1914, again in 1919, and again in 1920, he tried to 
obtain passports for a return to the United States. 

All of these facts and circumstances appear to us to indicate an intention on 
the part of plaintiff to retain his citizenship and to return to the United States; 
and when plaintiff's own testimony as to his intention is added to the above facts, 
we think the only reasonable conclusion is that plaintiff did not intend to cease 
to be an American citizen, and did not in fact cease to be one. The fact that 
the record shows that plaintiff may have made statements inconsistent with his 
present testimony as to some matters, and perhaps may have made untrue state- 
ments, is not destructive of the Conclusions we have. reached above. Those state- 
ments were none of them in the nature of declarations or admissions that 
plaintiff had ceased to be an American citizen, or that he did not intend to return 
to the United States; in fact, they were all made in his repeated efforts to return 
to the United States. That the inconsistent and untrue statements have a 
bearing upon the credibility of the plaintiff is, of course, true; but plaintiff 
appeared personally in the trial court, he was subject to the observation and 
examination of the court, and the conclusion of the court was thus expressed : 

“Having considered the circumstances in detail, I am convinced that the plain- 
tiff is telling the exact truth, when he swears that he at all times considered 
himself an American citizen, that he never intended to or did renounce his 
allegiance to this government, and that his intention to return hither for perma- 
nent domicile was fixed and abiding in his mind at all times.” 

We find nothing in the record that leads us to differ from this conclusion. 

It was suggested upon the argument that great weight should be given to the 
conclusion, reached by the State Department, that plaintiff was not entitled toa 
passport because he had not overcome the presumption of the Act of March 2, 
1907. We have not been unmindful of the suggestion, but have given that con- 
clusion careful consideration. It is to be noted that there was no express finding 
by the State Department that plaintiff was not an American citizen, but simply 
a finding that plaintiff had failed to overcome the presumption arising under the 
statute of March 2, 1907. Bnt, assuming that one is the equivalent of-the other, 
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it must be borne in mind that this conclusion of fact by the State Department is 
not one of that class of conclusions of fact by the head of a department to which 
is given the force of an adjudication. 

It has become established law that Congress may devolve upon an executive 
department or subordinate official thereof the right and duty of making inquiries 
of fact and findings thereon, and that such findings are conclusive, if there has 
been a fair hearing. The right and duty may be devolved by express provision 
of statute, or as a necessary consequence of the authority granted to the depart- 
ment or official. This rule has been applied to the Land Department, the Navy 
Department, the Post Office Department, the Department of Agriculture, the 
Department of Labor and Commerce. Houston v. St. Louis Packing Co., 249- 
U. 8. 479, 39 Sup. Ct. 332, 63 L. Ed. 717, and cases therein cited. 

[4] But in all these cases the findings which are held conclusive by the courts 
are findings which were the necessary basis for the action taken. For example, 
in the case cited above, a finding that a certain word (sausage) was “deceptive,” 
as a basis for denying its use, when applied to a certain compound of meat, under 
the Meat Inspection Act; in U. S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L. Ed. 1040, a finding that a certain person was not a native-born citizen, 
as a basis for denying him admission to the United States under the Chinese 
exclusion and immigration laws; in Cameron v. U. S., 252 U. S. 450, 40 Sup. 
Ct. 410, 64 L. Ed. 659, a finding that certain land was “nonmineral” as a basis 
for denying a patent under the land laws and the Forest Reserve Act and the 
Monument Reserve Act. 

[5] But in the case at bar a finding that plaintiff had ceased to be a citizen 
of the United States was not necessary to the action of the State Department 
in denying him a passport, for the reason that the granting of a passport by 
the United States is, and always has been, a discretionary matter; and a pass- 
port, when granted, is not conclusive, nor is it even evidence, that the person to 
whom it is granted is a citizen of the United States. Urtetiqui v. D’Arcy, 9 Pet. 
692, 9 L. Ed. 276; In re Gee Hop (D. C.) 71-*¥ed. 274; Edsell v. Mark, 179 Fed. 
992, 108 C. C. A. 121; 23 Op. Attys. Gen. 509. This has been the law both 
prior to the passage of any statute relating to the granting of passports, as well 
as subsequent to such statutes, now embodied in sections 4075 et seq. Revised 
Statutes (Comp. St. § 7623 et seq.). 

Any finding that, the State Department ‘may have made in connection with the 
denial of a passport to plaintiff was purely for the convenience of the department, 
and does not come within the rule above cited in regard to findings of fact by 
heads of departments. While such a finding of the State Department is, as 
above stated, entitled to respectful consideration, it is not binding upon the 
courts in adjudicating the status of an alleged citizen. Furthermore, evidence 
before the State Department was solely by affidavit, an unsatisfactory form of 
evidence at best. On the trial in the court below plaintiff appeared in person 
and testified. Other testimony was given. The inquiry was broader in scope 
and also more specific as to details than the inquiry by the State Department. 

The conclusion of the trial court that plaintiff was entitled to recover from 
defendants the property in their custody belonging to him was right, and the 
judgment is affirmed. 
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(Note.—The following analysis, prepared originally in 1956 by Dr. Freeman 
W. Sharp, Legislative Reference Service, Library of Congress, has been brought 
up to date and reflects the most recent court decisions and administrative actions. 
It was printed on July 10, 1958, as a committee print of the Committee on For- 
eign Affairs, U.S. House of Representatives. Permission to reprint it in this 
record was granted by the House committee. ) 


PASSPORTS AND THE RIGHT TO TRAVEL: A STUDY OF 
ADMINISTRATIVE CONTROL OF THE CITIZEN 


I. Legat BackGrounp AND AMERICAN USAGE 


The exact origin of the use of passports has been lost in the mists of 
time. They are of very ancient lineage. In the Old Testament 
Nehemiah, then a cupbearer at the court of Artaxerxes, the King of 
Persia, stated (Nehemiah 2.7) : 


Moreover I said unto the king, If it please the king, let letters be given me to 
the Governors beyond the River, that they may let me pass through till I come 
unto Judah: 


In an article contributed in 1906 to the Journal of the Society of 
Comparative Legislation (N. W. Sibley: The Passport System, vol. 7 
(N. 8.) p. 32) it is indicated that the common law rule in England 
has been that no man might leave the realm without license from 
the king: 


Leaving the Realm: the Attitude of the Common Law.—It clearly confirms 
the view that the original aspect of the common law to the subject of leaving 
the realm was one of prohibition, unless by license or passport, that Sir Leoline 
Jenkins wrote from Nimeguen to Sir W. Temple at the Hague: “No subject 
of our master’s (we'll put the case at home) can by the law go out of his 
dominions without his leave; nor in this leave, whether it be expressed or by 
implication (as in the case of merchants and seafaring men) granted, but 
there is a time always supposed for his return; I mean when the king had need 
of his service; and in the case of every man of quality it is always prefixed” 
(Life and Letters of Sir Leoline Jenkins, vol. ii, p. 713, referred to in Sir R. 
Phillimore’s Int. Law, vol. 1, p. 349). At the date of this letter the statute of 
1382, giving permission to lords, notable merchants, and king’s soldiers to pass 
over the seas, having long been repealed, the question of leaving the realm must 
have reverted to the position it stood at the common law, and Sir Leoline Jenkins 
states no less explicitly than Britton that the common law, with the exceptions 
arising under Magna Carta, prohibited persons leaving the reaim without 
licence. This seems to establish that passports are documents of high antiquity, 
granted by the king in his capacity of generalissimo of the realm. A passage 
in Vattel seems indirectly to confirm this, inasmuch as it seems to show that 
in absolute monarchies the practice was to prohibit persons leaving the realm. 
Vattel observes that “Finally, there are States where the rigour of the govern- 
ment will not permit any one whatsoever to go out of the country, without 
passports in form, which are even not granted without great difficulty” (Droit 
des Gens. 1. i. c. xix, s. 222, p. 105). The above view is of course quite contrary 
to the view that everyone at the common law can leave the realm without 
licence (Stephen’s Blackstone, 14th ed. vol. ii, Bk. IV, ¢. vi, p. 503). But the 
fact that, at a much later date, a statute was passed, requiring aliens to take out a 
passport on leaving the realm seems on the whole to support the view that the 
rule of the common law was to prohibit leaving the realm unless with licence. 
The common law, on this view, prohibited persons leaving the realm on the 
ground that by this the king was deprived of the military service of his subjects. 
But this reason could not apply to aliens, and therefore it was found necessary 
to pass a statute prohibiting them leaving the realm unless with licence or 
under passport. 
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Blackstone, whose Commentaries on the Laws of England (1765) 
had an enormous effect upon legal doctrines and thinking in the Amer. 
ican Colonies, suggests otherwise. He states that under the common 
law every man may go out of the realm for whatever cause he pleases, 
without obtaining the king’s leave, although by writ of ne exeat regno 
the king could prohibit a man’s departure or recall him if he had gone 
abroad. Blackstone states (10th edition by Burn and Williams, 
London 1787, vol. 1, p. 265): 


* * * and likewise the right which the king has, whenever he sees proper, of 
confining his subjects to stay within the realm, or of recalling them when beyond 
the seas. By the common law, every man may go out of the realm for whatever 
cause he pleaseth, without obtaining the king’s leave; provided he is under no 
injunction of stayinig at home: (which liberty was expressly declared in King 
John’s great charter, though left out in that of Henry III) but, because that 
every man ought of right to defend the king and his realm, therefore the king 
at his pleasure may command him by his writ that he go not beyond the seas, 
or out of the realm, without license; and, if he do the contrary, he shall be 
punished for disobeying the king’s command. Some persons there anciently 
were, that, by reason of their stations, were under a perpetual prohibition of 
going abroad without license obtained; among which were reckoned all peers, 
on account of their being counsellors of the crown; all knights, who were bound 
to defend the kingdom from invasions; all ecclesiastics, who were expressly con- 
fined by the fourth chapter of the constitutions of Clarendon, on account of 
their attachment in the times of popery to the see of Rome; all archers and 
other artificers, left they should instruct foreigners to rival us in their severa] 
trades and manufactures. This was law in the times of Britton, who wrote ip 
the reign of Edward I; and Sir Edward Coke gives us many instances to this 
effect in the time of Edward III. In the succeeding reign the affair of traveling 
wore a very different aspect: an act of parliament being made, forbidding all 
persons whatever to go abroad without license; except only the lords and other 
great men of the realm ; and true and notable merchants; and the king’s soldiers, 
But this act was repealed by the statute 4 Jac. I.c. I. And at present every body 
has, or at least assumes, the liberty of going abroad when he pleases. Yet un- 
doubtedly if the king, by writ of ne exeat regnum, under his great seal or privy 
seal, thinks proper to prohibit him from so doing; or if the king sends a writ 
to any man, when abroad, commanding his return; and in either case the subject 
disobeys ; it is a high contempt of the king’s prerogative, for which the offender's 
lands shall be seized till he return; and then he is liable to fine and imprisonment. 


A. THE DEPARTMENT OF STATE AND THE ISSUANCE OF PASSPORTS 


Under the Articles of Confederation all of the foreign affairs of the 
Central Government had been handled by the Department of Foreign 
Affairs. After the adoption of the Constitution this Department was 
reconstituted by the act of July 27, 1789 (1 Stat. 28), and in September 
of that year its name was changed to the Department of State by the 
act of September 15, 1789 (1 Stat. 151). The title of the office of the 
Secretary in charge became the Secretary of State. 

Passports probably had been issued by the State Department from 
its earliest days; however, the earliest one found in its records appears 
to have been issued on July 9, 1796. See Hunt: Zhe American. Pass- 
port (GPO, 1898, p. 77). It is as follows: 


To all to whom these presents shall come, Greeting: 


The Bearer hereof, Francis Maris Barrere, a citizen of the United States of 
America, having occasion to pass into foreign countries about his lawful affairs, 
these are to pray all whom it may concern, to permit the said Francis Maris 
Barrere (he demeaning himself well and peaceably) to pass wheresoever his 
lawful pursuits may call him, freely and without let or molestation in going, 
staying or returning, and to give him all friendly aid and protection, as these 
United States would do to their citizens in the like case. 
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In faith whereof I have caused the seal of the Department of State for the 
said United States to be hereunto affixed. Done at Philadelphia this eighth 


day of July in the year of our Lord 1796 and of the Independence of these States 


the twenty-first. , 
{sEAL] TIMOTHY PICKERING, 


Secretary of State. 
(Gratis. ) 


This is endorsed : 


The within-mentioned Francis Maris Barrere has presented this passport to 
me this day, the fourteenth of August, being on his way to Madrid. 

Given under my hand in this city of Cadiz the day above mentioned in the 
year 1796. 

Jos. M. YZNARDI, 
Consul for the U. 8S. of Am. 

The first special passport found seems to have been issued by John 
Quincy Adams, then Secretary of State, on March 27, 1819, as follows: 


UNITED STATES 


To all whom these Presents shall come, Greetings: 


The Bearer hereof, John Henry Purviance, charged with Public Despatches 
to the Minister Plenipotentiary of the United States at Madrid upon the voyage— 
These are, therefore, to request all whom it may concern to permit the said 
John H. Purviance to pass, without let or Molestation, in going, staying, or 
returning; and to give to him all friendly aid and Protection, as these United 
States would do in like cases. 

Given, etc., March 27, 1819. 

JOHN QUINCY ADAMS. 


B. LEGISLATION CONCERNING PASSPORTS 


Passports appear to have been the subject of legislation beginning 
in 1790, as follows: 
Act of April 30, 1790, section 28 (1 Stat. 118: Rev. Stat. 4062) : 

Provided punishment for violation of any safe-conduct or 
passport issued by the United States. (Repealed, 62 Stat. 862, 
now covered by U.S. C. 18: 112, 1545.) 

Act of June 1, 1796 (1 Stat. 489) : 

Provided for passports for ship and vessels of the United 
States. (Obsolete; use of sea letters and passports was discon- 
tinued by presidential proclamation April 10, 1815. No further 
notations will be included herein of acts dealing with clearance of 
vessels. ) A 

Act of June 30, 1854, section 6 (4 Stat. 730: Rev. Stat. 2134): 

Foreigners required to obtain a passport from the War De- 
partment to go into or remain in Indian country. (Repealed; see 
48 Stat. 787.) 

Act of March 1, 1855, section 12 (10 Stat. 624) : 

The signing and verificatiton of passports by consuls—to be 
free. (No further notation of fees to be charged for passports 
will be included herein.) 

Act of August 18, 1856, section 23 (11 Stat. 60: Rev. Stat. 4075) : 

That the Secretary of State shall be authorized to grant and 
issue passports, and cause passports to be granted, issued, and 
verified in foreign countries by such diplomatic or consular officers 
of the United States, and under such rules as the President. shall 
designate and prescribe for and on behalf of the United States, 
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and no other person shall grant, issue, or verify any such pags. 
port; nor shall any passport be granted or issued to, or verified 
for, any other persons than citizens of the United States; nop 
shall any charge be made for granting, issuing, or verifying any 
passport except in a foreign country; and in any case the fee 
allowed therefor shall not exceed the sum of one dollar, nor shal] 
any such charge be made for more than one such verification in 
any foreign country ; and if any person acting, or claiming to aet, 
in any office or capacity, under the United States, or any of the 
States of the United States, who shall not be lawfully authorized 
so to do, shall grant, issue, or verify any passport, or other instru- 
ment in the nature of a passport, to or for any citizen of the United 
States, or to or for any person claiming to be or designated as 
such in such passport or verification, or if any consular officer who 
shall be authorized to grant, issue, or verify any such passport 
to or for any person not a citizen of the United States, the person 
so offending shall be deemed and taken to be guilty of a mis. 
demeanor, and on conviction thereof shall be imprisoned not 
exceeding one year, or fined in a sum not to exceed five hundred 
dollars, or both, and may be charged, proceeded against, tried, 
convicted, and dealt with therefor in the district where he may be 
arrested or in custody; and it shall be the duty of all persons 
who shall be authorized, pursuant to the provisions of this act, 
to grant, issue, or verify passports, to oailli return of the same 
to the Secretary of State, in such manner and as often as he 
shall require; and such returns shall specify the names and all 
other particulars of the persons to whom the same shall be granted, 
issued, or verified, as embraced in such passport: Provided, That 
in any country where a legation of the United States is established, 
no person other than the diplomatic representative of the United 
States, at such place shall be permitted to grant or issue any pass- 
port, except in the absence therefrom, of such representative. 

Act of March 3, 1863, section 23 (12 Stat. 754) (Sundry Civil Ex. 


penses—years ending 1863 and 1864) : 


That so much of the act approved the eighteenth of August, 
Eighteen hundred and fifty-six, entitled “An act to regulate the 
diplomatic and consular systems of the United States” as prohibits 
the granting of passports to any other than citizens of the United 
States, shall be, and is hereby repealed, so far as that prohibition 
may embrace any class of persons liable to military duty by the 
laws of the United States. 

Act of May 30, 1866 (14 Stat. 54; Rev. Stat. 4076, 4078) : 

Repealed section 23 of the act of March 3, 1863 (12 Stat. 754) 
and provides that “hereafter passports shall be issued only to 
citizens of the United States.” 

Act of February 3, 1870 (16 Stat. 368-369) : 

Oaths, affidavits or affirmations required to be made prior to 
granting passport deemed to be made under penalty of perjury. 
Act of April 30, 1878 (20 Stat. 40) : 

Directed the Secretary of State to issue free passports to any 
colored citizens of the United States desiring to go to Brazil to 
work on the Nadera & Mamore Railway. 
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Act of June 14, 1902 (32 Stat. 386) : 

(1) Governors of United States insular possessions authorized 
to issue passports. 

(2) Rev. Stat. 4076 amended to read— 

No passport shall be granted or issued to or verified for any 
other persons than those owing allegiance, whether citizens or 
not, to the United States, 

(3) Reenacted provisions of Rev. Stat. 4078. 

Act of February 20, 1907 (34 Stat. 898) : 

Authorized the President to refuse entry to persons holding 
foreign passports to travel to other countries where such entry 
would be detrimental to labor conditions in the United States. 
(No further entries will be included herein concerning foreign 
passports or United States passports for aliens.) 

Act of March 2, 1907, section 1 (34 Stat. 1228) : 

Authorized Secretary of State to issue passports to declarants 
who have resided 3 years in the United States, good for 6 months 
but not renewable; such passport shall not entitle the holder to 
the protection of the United States in the country of which such 
declarant was a citizen prior to his making his declaration of 
intention. 

Act of June 15, 1917, title IX (40 Stat. 227) : 

Required that an application be truthfully filled out and sub- 
mitted prior to issuance of a passport; punishes false statements 
in application or use of passport obtained by false statements; 
also punishes illegal use of another’s passport or use of passports 
in violation of limitations or restrictions therein or rules issued 
with respect thereto or delivery thereof to unauthorized persons; 
punishes counterfeiting or forging passports or the use of such 
passports or of void passports. 

Act of May 22, 1918 (40 Stat. 559) : 

When the United States is at war, and the President proclaims 
that the public safety so requires, entry into and departure from 
the United States may be restricted or prohibited. 

Sec. 2. That after such proclamation as is provided for by the 
preceding section has been made and published and while said 
proclamation is in force, it shall, except as otherwise provided by 
the President, and subject to such limitations and exceptions as 
the President may authorize and prescribe, be unlawful for any 
citizen of the United States to depart from or enter or attempt 
to depart from or enter the United States unless he bears a valid 
passport. 

Sec. 3 That any person who shall wilfully violate any of the 
provisions of this Act, or of any order or proclamation of the 
President promulgated, or of any permit, rule, or regulation 
issued thereunder, shall, upon conviction, be fined not more than 
$10,000, or, if a natural person, imprisoned for not more than 
twenty years, or both; and the officer, director, or agent of any 
corporation who knowingly participates in such violation shall be 
punished by like fine or imprisonment, or both; and any vehicle 
of any vessel, together with its or her appurtenances, equipment, 
tackle, apparel, and furniture, concerned in any such violation, 
shall be forfeited to the United States. (For Proclamation issued 
in World War I, see 40 Stat. 1829-32.) 
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Act of June 4, 1920 (41 Stat. 750) : 

Validity of passports limited to 2 years unless period shortened 
by regulation of Secretary of State. 

Authority of Secretary of State to issue passports to declarants 
repealed, (See Act of March 2, 1907, supra.) 

Act of July 3, 1926 (44 Stat. 887) : 

Authorized the Secretary of State to grant and issue passports 
and to cause their issuance by United States diplomatic and con- 
sular representatives abroad and by the Chief or executive officer 
of United States insular possessions under rules prescribed by the 
President; valid for 2 years or a shorter period. Repeals Revised 
Statutes 4075, as amended by act of June 14, 1902, and by act of 
June 4, 1920, supra. 

Act of May 16, 1932 (47 Stat. 157) : 

Passports may be renewed for additional 2 years but not for 

more than 4 years from original date of issue. 
Act of March 28, 1940, section 7 (54 Stat. 80) : 

The act of June 15, 1817, supra, punished passport offenses by 
a fine of not more than $2,000 or imprisonment for not more than 
5 years or both. The act of March 28, 1940, provided that such 
offenses shall be punished by imprisonment for not more than 10 
years and, in the discretion of the court by fine of not more than 
$2,000. 

Act of June 21, 1941, chapter 210 (55 Stat. 252) : 

Extended the prohibition of the act of May 22, 1918, supra, by 
prohibiting entry or departure of persons from the United States 
during the emergency proclaimed by the President on May 27, 
1941. 

Act of June 25, 1948, sections 1541-1546 (62 Stat. 683) : 


Codification and enactment of title 18, United States Code 


(Crimes and Offenses), into positive law, chapter 75; 

Section 1541. Issuance of passport without authority. 

Section 1542. False statement in application and use of pass- 
port. 

Section 1543. Forgery or false use of passport. 

Section 1544. Misuse of passport. 

Section 1545. Safe conduct violation. 

Section 1546. Fraud and misuse of visas and permits. 

Act of September 23, 1950, section 6 (64 Stat. 993) : 

Members of a Communist organization registered, under the 
Act, with the Subversive Activities Control Board, may not law- 
fully apply for, or apply for renewal of, a passport, or use or at- 
tempt to use a passport issued under the authority of the United 
States. (See 50 U.S. C. 785.) 

Act of June 30, 1951 (65 Stat. 107) : 

Added a section 3291 to title 18, United States Code (Crimes 
and Offenses), which places a 10-year statute of limitation on 
prosecutions for passport violations in sections 1541-1544. (See 
Act of June 25, 1948, supra.) 

Act of April 14, 1952, section 19 (a) (40) (66 Stat. 57) : 

Notwithstanding the termination of the War with Japan, de- 
clared December 8, 1941, and the national emergencies proclaimed 
September 8, 1939, and May 27, 1941, or of a proclamation of 
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ace, the following remain in effect, to and including June 1, 
1952: Act of May 22, 1918, see supra, as amended by Act of June 
91, 1941, see supra. 

Act of May 28, 1952 (66 Stat. 96) : 

The termination date, June 1, 1952, in the Act of April 14, 1952, 
- supra, is changed to June 15, 1952. 
Act of June 14, 1952 (66 Stat. 137) : 

Termination date changed to June 30, 1952. (See Act. of May 
98, 1952, supra.) i 

Act of June 27, 1952, section 403 (a) (15) (66 Stat. 279) : 

Act of May 22, 1918, supra, repealed, including amendments 

thereto—same act of June 20, 1941, supra. 
Act of June 30, 1952 (66 Stat. 296) : 

Termination date changed to July 3, 1952. (See Act of June 
14, 1952, supra. ) 

Act of July 3, 1952, section 1 (a) (30) (66 Stat. 333) : 

Act of May 28, 1918, supra, as amended by act of June 21, 1941, 
shall remain in full force and effect until 6 months after termi- 
nation of the National ernergency proclaimed by the President on 
December 16, 1950 (Proc. 2914, 3 C. F. R. Supp. 1950, p. 71). 


II. Tue Rieuts Anpb LIABILITIES OF CITIZENS 
A. PERSONAL LIBERTY IN THE UNITED STATES—THE RIGHT OF LOCOMOTION 


The United States Constitution, adopted in 1789, contained no 
specific reference to passports. It did refer to liberty in the preamble: 

We the People of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquility, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty to ourselves and 
our posterity, do ordain and establish this Constitution for the United States of 
America. 

This, however, could not be used as a source of power for the enact- 
ment of any statute. The body of the Constitution alone is the only 
source of power authorizing action by any branch of the Federal 
Government (Dorr v. U.S., 195 U.S. 140 (1904) ; Jacobson v. Massa- 
chusetts, 197 U.S. 22 (1905) ). The fifth amendment clothed the bare 
bones of the preamble with flesh and life. It provided in part that: 

No person shall * * * be deprived of life, liberty, or property, without due 
process of law. 

Later the same provision was included in the 14th amendment as a 
prohibition upon the States. The fifth amendment, with which we 
are concerned, protects the individual against arbitrary action by the 
Government, but no specific reference is made to the individual’s right 
toa passport or right to leave the realm. The key word in the amend- 
ment, of course, is iberty. The common law seems to have been based 
upon the idea that no man had the liberty or right to leave the realm 
without the king’s permission. Something in the nature of a license 
or permission was, in the earliest times, included in the idea of a pass- 
port. By the time of Blackstone, however, this had changed. He 
stated that any man might leave without the king’s license subject to 
the right of prohibition or recall by the king in certain instances. This 
seems to have been the background of the ideas of liberty which were 
included in the Constitution as amended. 
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In discussing personal liberty under the Constitution, Cooley, Con. 
stitutional Limitations (8th edition, vol. 1, pp. 710-711), points oyt 
the qualifications and restrictions which the lew imposes upon per. 
sonal liberty: 

Sir William Blackstone says, personal liberty consists in the power of logo. 
motion, of changing situation, or moving one’s person to whatsoever place one’s 
own inclination may direct, without imprisonment or restraint, unless by due 


course of law. It appears, therefore, that this power of locomotion is not entirely 
unrestricted, but that by due course of law certain qualifications and limitations 


may be imposed upon it without infringing upon constitutional liberty. Indeed, | 
in organized society, liberty is the creature of law, and every man will possess | 


it in proportion as the laws, while imposing no unnecessary restraints, surround 
him and every other citizen with protections against the lawless acts of others 

In examining the qualifications and restrictions which the law imposes upon 
personal liberty, we shall find them classed, according to their purpose, as, first, 
those of a public, and, second, those of a private nature. 

The first class are those which spring from the relative duties and obligations 
of the citizens to society and to his fellow citizens. These may be arranged into 
subclasses as follows: (1) Those imposed to prevent the commission of crime 
which is threatened; (2) those in punishment of crime committed; (3) those in 
punishment of contempts of court or legislative bodies, or to render their juris. 
diction effectual; (4) those necessary to enforce the duty citizens owe in defenge 
of the State; (5) those which may become important to protect the community 
against the acts of those who, by reason of mental infirmity, are incapable of self. 
control. All these limitations are well recognized and generally understood, but 
a particular discussion of them does not belong to our subject. 


With respect to the right of locomotion, the right to liberty, the 
courts have stated : 
Allgeyer v. Louisiana (165 U.S. 589) : 


* * * The liberty mentioned in that amendment means not only the right of 
the citizen to be free from the mere physical restraint of his person, as by in- 
carceration, but the term is deemed to embrace the right of the citizen to be free 
in the enjoyment of all his faculties; to be free to use them in all lawful ways; 
to live and work where he will; to earn his livelihood by any lawful calling; 
to pursue any livelihood by avocation, and for that purpose to enter into all 
contracts which may be proper, necessary, and essential to his carrying out to 
a successful conclusion the purposes above mentioned. 


Williams v. Fears (179 U. 8. 274) : 


Undoubtedly the right of locomotion, the right to remove from one place to 
another according to inclination, is an attribute of personal liberty, and the 
right, ordinarily, of free transit from or through the territory of any State 
is a right secured by the Fourteenth Amendment and by other provisions of the 
Constitution. 


Industrial Organization v. Hague (25 F. Supp. 127) : 
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The constitutional guarantee of “liberty” includes the right of locomotion or | 


movement any interference with which must be by due process of law. 


The right of locomotion, the right to travel is so fundamental that 
Mr. Justice Douglas felt constrained in a concurring opinion to indi- 
cate the reach of the constitutional question involved in Edwards v. 
California (314 U. S. 177). In this case the majority of the Court 
had held a California statute prohibiting the importation of indigent 
persons into the State unduly burdened interstate commerce without 
considering the constitutional question of the right to travel free of 
state interference. He was joined by Mr. Justice Black and Mr. 
Justice Murphy. Mr. Justice Douglas stated: 


The right to move freely from State to State is an incident of national 
citizenship protected by the privileges and immunities clause of the Fourteenth 
Amendment against state interference. Mr. Justice Moody in Twining v. New 
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Jersey (211 U. 8S. 78, 97) stated, “Privileges and immunities of citizens of the 
United States * * * are only such as arise out of the nature and essential char- 
acter of the National Government, or are specifically granted or secured to all 
citizens or persons by the Constitution of the United States.” And he went on 
to state that one of those rights of national citizenship was “the right to pass 
freely from State to State.” (Id., p. 97.) Now it is apparent that this right 
ig not specifically granted by the Constitution. Yet before the Fourteenth 
Amendment it was recognized as a right fundamental to the national character 
of our Federal government. It was so decided in 1867 by Crandall v. Nevada 
(6 Wall. 35). In that case this Court struck down a Nevada tax “upon every 
person leaving the State” by common carrier. Mr. Justice Miller writing for 
the Court held that the right to move freely throughout the nation was a right 
of national citizenship. That the right was implied did not make it any the less 
“guaranteed” by the Constitution. (Id. p. 47.) To be sure, he emphasized 
that the Nevada statute would obstruct the right of a citizen to travel to the 
geat of his national government or its offices throughout the country. And see 
United States v. Wheeler (254 U. S. 281, 299). But there is not a shred of 
evidence in the record of the Crandall case that the persons there involved were 
en route on any such mission any more than it appears in this case that Duncan 
entered California to interview some Federal agency. The point which Mr. 
Justice Miller made was merely in illustration of the damage and havoc which 
would ensue if the States had the power to prevent the free movement of citizens 
from one State to another. This is emphasized by his quotation from Chief 
Justice Taney’s dissenting opinion in the Passenger Cases (7 How. 283, 492): 
“We are all citizens of the United States; and, as members of the same com- 
munity, must have the right to pass and repass through every part of it without 
interruption, as freely as in our own States.” Hence the dictum in United 
States v. Wheeler, supra, page 299, which attempts to limit the Crandall case 
to a holding that the statute in question directly burdened “the performance by 
the United States of its governmental functions” and limited the “rights of the 
citizens growing out of such functions,” does not bear analysis. 

So, when the Fourteenth Amendment was adopted in 1868, it had been squarely 
and authoritatively settled that the right to move freely from State to State 
was a right of national citizenship. As such it was protected by the privileges 
and immunities clause of the Fourteenth Amendment against State interference 
(Slaughter House Cases, 16 Wall. 36, 74, 79). In the latter case Mr. Justice 
Miller recognized that it was so “protected by implied guarantees” of the Con- 
stitution. (Id., p. 79.) That was also acknowledged in Twining v. New Jersey, 
supra. And Chief Justice Fuller in Williams v. Fears (179 U. S. 270, 274), 
stated: “Undoubtedly the right of locomotion, the right to remove from one place 
to another according to inclination, is an attribute of personal liberty, and the 
right, ordinarily, of free transit from or through the territory of any State is 
a right secured by the Fourteenth Amendment and by other provisions of the 
Constitution.” 

B. THE NATURE OF A PASSPORT 


American passports contain no evidence of being a license or permit 
to leave the country. “A passport ‘certifies that the person therein 
described is a citizen of the United States and requests for him while 
abroad permission to come and go as well as lawful aid and protec- 
tion’” (Borchard, Diplomatic Protection of Citizens Abroad, p. 493). 
“Tt has been described as a document which, from its nature and object, 
is addressed to foreign powers” (U/rtetiqui v. D? Arey, 9 Pet- 692, 699, 
9 L. Ed. 276). Similar definitions are given in Moore, International 
Law Digest (1906), page 856; Hyde, International Law Chiefly as 
Interpreted and Applied by the United States (1922), page 692; 17 
Op. Atty. Gen. 674; see also Hunt, The American Passport, quoted 
supra. American courts have consistently stated that a passport is not 
evidence of citizenship, U/rtetiqui v. D’Arcy (9 Pet. 692); In Re “ee 
Hop (71 F. 274) ; Edsell v. Mack (179 F. 292); U.S. v. Curran (4 F. 
2d, 613) ; Miller v. Singer (289 F.394) ; Scott v. McGrath (104 F. Supp. 
270) (see also 23 Op. Atty. Gen. 309). 
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Cc. DUTY TO ISSUE PASSPORTS 


The Secretary of State is charged with the duty to issue passports or 
to cause them to be issued by our diplomatic or consular officers abroad 
and by the chief executive officers of our island possessions (U. §, (, 
22:211a). No other persons may issue passports or papers in the 
nature of passports (9 Op. Atty. Gen. 151). 


D. PERSONS ENTITLED TO PASSPORTS 


Only persons owing allegiance to the United States, whether citizeng 
or not, may be granted passports (U.S. C. 22:212). It is true that al] 
strangers are under the protection of the sovereign while they are 
within his territories and that they owe a tempor ary allegiance in 
return for that protection (Fong Yue Ting v. U.S., 149 U. S. 698; 
Radich v. Hutchins, 95 U.S. 210). The allegiance here mentioned, 
however, is permanent allegiance owed to the United States (26 Op. 
Atty. Gen. 375); Hackworth, Digest of International Law (vol. III, 
p. 479). For passport regulations, see Code of Federal Regulations, 
22: 51.2-51.13 


III, Feperat Controu or Cirizen’s Ricurs ro PAssvorts 


The view of the State Department is to the effect that the Secretary 
of State has discretion in the issuance of passports and therefore may 
refuse a passport to a citizen of the United States. The Department's 
position is briefly set forth in Hackworth, Digest of International Law 
(vol. III, pp. 467-468) , as follows: 


It will be seen from the foregoing quotation that the word “may” rather than 
“shall” is used, which would seem to authorize rather than require the Secretary 
to issue passports. It certainly vests no right in the applicant for a passport. 

In considering the question whether certain persons residing in the island of 
Curacao were citizens of the United States and were entitled to have passports 
issued to them, Attorney General Hoar in an opinion rendered June 12, 1869, 
while holding that the persons in question were citizens of the United States, 
stated with respect to the right to have passports, as follows: 

“T understand a passport to be a certificate of citizenship, and that a person 
receiving it is certified to be entitled to such protection as the Government can 
give to its citizens in foreign countries. * * * I do not understand that the 
granting of passports from your Department is obligatory in any case, but is 
only permitted where it is not prohibited by law” (Op. Atty. Gen., vol. XIII, 
p. 92). 

The question as to the duty of the Secretary of State regarding the issue of 
passports to citizens was also passed upon by Attorney General Knox in an 
opinion rendered August 29, 1901. ‘l'wo questions were presented to the Attorney 
General by the Secretary of State, namely (1) whether the applicant for a 
passport, one Ng. Faun, was a citizen of the United States, and (2) whether 
in the event of his being a citizen it was the duty of the Secretary to issue to 
him a passport. 

The Attorney General held that the first question should be answered in the 
affirmative, and the second in the negative. As to the latter he stated: 

“The act of Congress which detines your duty in the matter of the issuance 
of passports expressly says ‘the Secretary of State may grant and issue pass- 
ports.” The provision, therefore, is not in terms mandatory, and I know of no 
law which gives to the citizen a right to a passport. 

- * * * 7 * 


“Substantial reasons exist for the use by Congress of the word ‘may’ in 
connection with authority to issue passports. Circumstances are conceivable 
which would make it most inexpedient for the public interest for this country 
to grant a passport to a citizen of the United States. For example, if one of 
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the criminal class, an avowed anarchist for instance, were to make such appli- 
cation, the public interests might require that his application be denied. 

“without expressing any opinion as to whether a passport should be granted 
to Ng. Faun, I advise you that it may, in your discretion, be granted or with- 
pela” (Op. Atty. Gen., vol. 23, p. 511). 

The same view was expressed by the Circuit Court of Appeals, 8th Circuit, 
in a decision rendered April 23, 1923, in the case of Miller, Alien Property Cus- 
todian, et al. v. Sinjen (289 Fed. 388). The case had to do with the question 
whether Sinjen was to be regarded as a citizen of the United States and con- 
sequently entitled to the return of property held by the Alien Property Custodian. 
The Department had refused to issue a passport to Sinjen because the presump- 
tion of expatriation had arisen against him. In commenting upon this refusal 
the board stated : 

“But in the case at bar a finding that plaintiff had ceased to be a citizen of the 
United States was not necessary to the action of the State Department in 
denying him a passport, for the reason that the granting of a passport by the 
United States is, and always has been, a discretionary matter; and a passport, 
when granted, is not conclusive, nor is it even evidence, that the person to whom 
it is granted is a citizen of the United States (Urtetiqui v. D’Arcy, 9 Pet. 692, 
9 L. Ed. 276; In re Gee Hop (D. C.) 71 Fed. 274; Edsell v. Mark, 179 Fed. 292; 
103 0. C. A. 121; 23 Op. Attys. Gen. 509). This has been the law both prior to 
the passage of any statute relating to the granting of passports, as well as 
subsequent to such statutes, now embodied in sections 4075 et seq. (Revised 
Statutes (Comp. St. Section 7623 et seq.) )” (289 Fed. 394, 395). 

the Department has consistently held the view that the issuance of passports 

is wholly within the discretion of the Secretary of State, and I know of no 
instance in which an effort has been made to compel the Secretary to issue 
a passport. 
This view respecting the State Department’s powers of discretion 
originated during the relatively peaceful period, prior to the advent 
of the World Wars. Events in general then pursued a liberal course 
in respect to passports. It is therefore proposed to examine this dis- 
cretion (1) in the liberal peace of the pre-1914 period, (2) the non- 
liberal period between the World Wars, and (3) in the periods of war 
and national emergencies. 


A. THE LIBERAL PERIOD—PRE-1914 


Since no law of the United States has ever, in peacetime, prevented 
a United States citizen from departing or returning to the United 
States, the Department’s view would seem to be consistent with the 
constitutional rights of the United States citizens. Passports, at 
least until 1914, were not generally necessary to travel abroad; there- 
fore the citizen’s constitutional rights and liberties were not in fact 
abridged by the refusal of one. Foreign requirements respecting 
passports took an increasingly liberal turn as indicated by the follow- 
ing extract from Reale’s article on passports in Encyclopaedia of the 
Social Sciences (vol. XII, p. 14): 


The modern system of compulsory passports developed in the sixteenth and 
seventeenth centuries. Such passports were not only a measure of policy but 
also a means of protection against the increasing hordes of mendicants and 
vagrants who had become a menace to safe travel. In addition passports were 
employed to control the movements of special classes of persons. Thus they were 
instituted in eighteenth century France to enable beggars and vagrants to re- 
turn to their own country and to prevent their agglomeration; and as a safe- 
guard for the secrets of French industry they were required for artisans who 
wished to leave the country. In the German states special passports were re- 
quired for citizens capable of military service (Militarpass), in order to pre- 
vent desertion and enrollment in foreign armies, for persons proceeding from 
territories infected by epidemics (Pestpass) and for Jews traveling through 
the country (Judenpass). 


46396 O—59 31 
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The French Revolution brought about a more widespread application ang a 
stricter organization of the compulsory passport system. In the first years o¢ 
the revolution the liberal principles which then prevailed led to the suppregsioy 
of passports. The constitution of 1791 proclaimed complete freedom of transit 
as one of the natural, incontestable and inalienable rights of man. Within 
a short time, however, the establishment of a severe passport system as & means 
of control was necessitated by the menace of political emigration, the desertion 
of soldiers and their flight abroad, the acts of brigandage and the invasions of 
vagrants, as well as by the requirements of national defense. Accordingly the 
National Assembly in 1792 prohibited all persons without passports from trayel. 
ing in France and from entering or departing. Successive laws, especially thoge 
of 1793 and of 1795, confirmed this prohibition and made it stricter. For similar 
reasons and in an attempt to prevent the spread of revolutionary ideas ag wel] 
as for purposes of reprisal the compulsory system was shortly thereafter intro. 
duced in nearly all European states with the notable exceptions of England, 
Sweden and Norway. In this way the passport, formerly a discretionary doey- 
ment granted at the request of travelers in order to assure their protection or 
at most a document required only of certain classes of persons, was transformed 
into a compulsory official paper, limiting individual freedom and imposed upon 
all solely in the interest of the state. 

The liberal doctrine that the state must not hinder freedom of transit within 
its territory except when public order necessitates restrictions gradually came 
to prevail in the nineteenth century and was even sanctioned in some constity. 
tions. The system of compulsory passports for both internal and foreign traye} 
was at first mitigated and later suppressed except during times of emergency, 
Necessity for travel in connection with increased trade, the development of 
other forms of state surveillance, such as efficient police systems, fast means of 
travel and the telegraph, all served to contribute toward this result. By 1914 
the compulsory passport system was abolished in almost all states. In Burope 
it operated in Rumania, Bulgaria, the Austrian provinces of Bosnia and Herze- 
govina, Russia and Turkey; in the latter two countries a rigid internal passport 
system was employed by the police as a means of control and supervision, for 
the purpose of defending the autocratic governments of those countries from 
revolutionary attacks. The system survived also in Persia and in Colombia, 
Guatemala, Haiti, and Uruguay. 


Except, then, for a brief period during the Civil War, passports 
were not required by the United States for travel abroad by its citi- 
zents and few obstacles existed to such travel by way of the passport 
requirements of foreign states. Under these circumstances, the citi- 
zen’s request for a passport from the United States actually consti- 
tuted a request for a service from the Government to facilitate and 
safeguard the citizen’s own private venture: a venture which the 
citizen could, both constitutionally and in fact, achieve without Gov- 
ernment aid. The exercise of discretion by the Secretary of State 
during this period could not, it seems, have involved the constitutional 
right of the citizen to travel, i. e., the right of locomotion. 





B. THE NONLIBERAL PERIOD BETWEEN THE WORLD WARS 


In the period between the World Wars, the United States termi- 
nated the wartime restrictions relating to the departure and entry of 
citizens from and into the country (see sec. 1, Act of March 2, 1921, 41 
Stat. 1217; 22 U.S. C. 227), but continued them with respect to aliens. 
Although the United States did not thenceforth restrict the right of 
its citizens, foreign countries did restrict the entry of United States 


citizens without passports. Reale’s article (p. 15, supra), describes 


the world situation as follows: 


In the confusion produced by the World War, not only did the compulsory 
passport reappear both for foreign and for internal travel, but it was used 
much more generally and strictly than ever before. During this time of general 
suspicion, of constant vigilance against military espionage and of food shortage 
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t seemed the only means of controlling aliens and of assuring the protection of 
the military and economic interests of the state. The return of peace did not 
pring with it a return to freedom from travel restrictions, except in regard to 


" internal passports, now obsolete in all but a few countries. 


Economic, social and political reasons contributed to the maintenance of a 
strict compulsory passport system for foreign travel despite the obstacle that it 
sets up against free communications between states. The severe economic de- 
ression which followed the war, affecting both defeated and victorious coun- 
tries, the widespread unemployment consequent upon the demobilization of 
millions of men, the removal of populations after the treaties of peace, the 
revolutionary disorders, the monetary crisis and the strong protectionism of 
most governments combined to prevent a return to the liberal prewar regime, 
as did also the political changes, such as the Russian Revolution, which pro- 
duced a very large number of refugees, and the disorganization of communica- 
tion services and of state administrations. Every nation felt obliged to prevent 
the entry into its territory of unemployed, vagrants, spies, political agitators 
and persons indulging in exchange speculations and generally to limit and control 
the entry of foreigners. 


Although the United States had returned to the pre-World War I 
status respecting the right of its citizens to depart from or enter the 
country, under United States Code 22: 211 (i. e., Rev. Stat. 4075), the 
effect of the exercise of discretion by the Secretary was quite different 
from what it had been in the prior period. The refusal by the Secre- 
tary of a passport now very definitely limited the area of foreign 
travel. It could certainly be argued, in this period, with some logic, 
that the exercise by the Secretary of his discretion in refusing a pass- 
port to a citizen constituted in effect a limitation of the citizen’s 
personal liberty, 1. e., a limitation on his right to travel, and that such 
refusal was unconstitutional and without due process of law. 


C. REFUSAL OF PASSPORTS—PEACETIME 


No cases have been found in which the right of the Secretary of 
State in his discretion to refuse a passport in peacetime to an acknowl- 
edged United States citizen as such has been litigated. At the present 
time the Presidential proclamation of January 21, 1953 (18 F. R. 489), 
governing the travel control of citizens and aliens during war 
or national emergency, is still operative. A number of cases have been 
found in which the question of an alleged alien’s citizenship has been 
determined. In these, the fact of citizenship was the pojnt in question. 
They, therefore, do not come within the limits of this paper. 

Although no decided cases have been found, instances of refusal 
have been set out by Hackworth, supra (vol. II, pp. 498-512). 


Opinion, Solicitor of Department of State, December 12, 1906: 

It is stated that a passport should not be refused on account of the moral 
character of the applicant for the reason that exercise or nonexercise of a legal 
right should not depend upon the good or bad character of the applicant. That 
isin a way true. The Secretary of State does not pose as a censor of morals, 
but if the moral character of the applicant is such as seemingly to involve the 
public interest or to reflect upon the good name of the United States, no reason 
is seen why the Secretary should not exercise his discretion in withholding the 
passport. 

e * = & x a o 


September 7, 1906, J. H. B., promoter of gambling and immoral houses: 

A passport is not merely evidence or prima facie evidence of citizenship. It 
is a request to a foreign government to permit the bearer of a passport “safely 
and freely to pass and in case of need to give him or her all lawful aid and 
protection.” In other words, the passport is a request for the good offices of 
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the foreign government and in this respect is in a rough way equivalent to a | 


letter of introduction. 


It may well be that we may not care to give a letter of introduction and | 


request good offices for a citizen of the United States whose conduct ag eyj. 
denced by his past and present actions is likely to embarrass the United States, 
Such a case would seem to be a proper one for the Secretary to exercise his 
discretion and refuse the issue of a passport. ~ 


Examples: promotion gambling and immoral houses; prostitution; unlawfy | 


activities—blackmail; past conviction of crime; evaders of justice; politica) 
adventures ; revolutionary radicals; persons engaged in illicit traffic of nareotic 
drugs; paroled criminals, those using foreign passports; those participating ip 
local foreign politics ; expatriates, ete. 


D. THE WAR POWER AND PERSONAL LIBERTY 


Broadly speaking, constitutional protection of personal liberty 
operates in war as well as in peace. The necessities of a war or emer- 
gency situation must, nevertheless, be considered in relation to those 
liberties and at least a minimum balance kept between them ; otherwise 
the path leads to “star chamber” proceedings and ultimately to dic. 
tatorship. The war power of the National Government is the power 
to wage war successfully and extends to every activity so related to 
war as substantially to affect its conduct (Avramer v. U.S. (1945) 147 
F. 2d. 756, certiorari denied 324 U.S. 878; Atherton v. U.S. (1949) 
176 F. 2d. 835, certiorari denied 338 U. S. 938). It embraces the 
Nation’s whole system of internal and external regulations by which 
the Nation undertakes to preserve its life (Varney v. Warehime (1945) 
147 F. 2d 238, certiorari denied 325 U. S. 882, rehearing denied, 326 
U. S. 805; Ladue and Co. v. Brownell (1955) 220 Fed. 468). It isa 
power to wage war successfully, and thus it permits the harnessing 
of the entire energies of the people in a supreme cooperative effort to 
preserve the Nation (Cero Fina Consel. Wines v. U. S. (1950) 92 F. 
Supp. 1016, certiorari denied 341 U.S. 948, rehearing denied 342 U.§. 
843). In U.S. v. Macintosh ( (1931) 283 U.S. 605, 622), the Supreme 
Court indicated the broad sgope of the war powers: 

From its very nature, the war power, when necessity calls for its exercise, 
tolerates no qualifications or limitations, unless found in the Constitution or in 
applicable principles of international law. In the words of John Quincy Adams; 
“This power is tremendous; it is strictly constitutional; but it breaks down 
every barrier so anxiously erected for the protection of liberty, property and of 
life.” To the end that war may not result in defeat, freedom of speeech may, 
by act of Congress, be curtailed or denied so that the morale of the people and 
the spirit of the army may not be broken by seditious utterances; freedom of 
the press curtailed to preserve our military plans and movements from the 
knowledge of the enemy; deserters and spies put to death without indictment 
or trial by jury; ships and supplies requisitioned; property of alien enemies, 
theretofore under the protection of the Constitution, seized without process and 
converted to the public use without compensation and without due process of 
law in the ordinary sense of that term; prices of food and other necessities of 
life fixed or regulated; railways taken over and operated by the government; 
and other drastic powers, wholly inadmissible in time of peace. exercised to 
meet the emergencies of war. 


Notwithstanding the scope of the war powers which might. be con- 
stitutionally exercised during periods of war or emergency, those 
powers are subject to applicable constitutional limitations (U/. 8. ¥. 
Macintosh, 283 U. S. 605; Hamilton v. Kentucky Distilleries and 
Warehouse Co., 251 U. S. 146; McCray v. U. S., 195 U.S. 27, 61; 
U.S. v. Joint Trafic Asso., 171 U. S. 505, 571; ALonongahela Na. | 
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(o.v. U.S., 148 UL S. 312: Fe parte Milligan, 4 Wall. 2). The guar- 
anties of the fifth and sixth amendments restrict the powers of the 
National Government within the limitations of due process in the 
exercise of war — s oe v. Aentucky riage x ries and W ave- 
house Co. ~ 251 U, 146; Achoa v. Bernandez vy. Morale 8, 230 U. 
139; Le parte Milligan. t Wall. 3). 

Thus, it is evident that a balance must be inaintaimed between the 
exercise of the war powers of the Government and the constitutional 
rights of the citizen, depending upon the factual situation. Mr. 
Justice Murphy, in a dissenting opinion in Aorematsu v. U.S. (323 
U. S. 214), indicated his ideas respecting the test to be applied: 

The test whether the government on the plea of military necessity can deprive 

an individual of constitutional rights is whether the deprivation is reasonably 
related to public danger that is so imminent, immediate, and impending as not 
to admit of delay and not to permit intervention of ordinary constitutional 
process to alleviate the danger. 
Whether the courts will ever go as far as the =e test is ques- 
tionable. In fact, it is questionable whether a test can be devised 
which could reasonably be applied to all factual situations. Mr. Jus- 
tice Charles E. Hughes, in The F a Powers of the United States 
under the Constitution, reprinted in volume 55, Congressional Ree- 
ord, part 8, pages 551-555, seems ‘ indicate the most practicable 
application of the limitations of the fifth amendment upon the war 
powers : 

That power, expressly conferred and absolutely essential to the safety of 
the Nation is not destroyed or impaired by any later provision of the Consti- 
tution, or by any one of the amendments. These may be all construed so as 
to avoid making the Constitution self-destructive, so us to preserve the rights 
of the citizeus from unwarrantable attack, while assuring beyond all hazard, 
the common defense and the perpetuity of our liberties. They rest upon the 
preservation of the Nation. 


FE. REFUSAL OF PASSPORTS DURING WAR AND NATIONAL EMERGENCY 


The act of May 22, 1918, as amended (see 22 U.S. C. 225-226), 
restricts the right of citizens to depart from or enter the United 
States without a passport during a war or national emergency, when 
the President finds that the interests of the United States require 
such restrictions. ‘The enforcement of this act with respect to citizens 
(sec, 224) is an exercise of war powers (see Sichefsk y Vv. U.S. 207 
U. S. 762), and would therefore seem to require a balance between 
the constitutional rights of the citizen and the exigencies of the war 
or emergency situation. This is exemplified by the course of decision 
by the courts. 

‘Bauer v. Acheson ({1952), 106 F. Supp. L4H) : 

One Bauer, a n: — ee American citizen, worked as a journalist, 
and sojourned in Europe from 1944 to June 4, 1951, on an American 
passport. On June 4, 1951, the Secretary of State. without notice 
or hearing, revoked Bauer's passport. The Secretary failed to give 
any reason for the revocation or refusal to renew the passport, other 
than the statement that in the Secretary’s opinion “her activities are 
contrary to the best interests of the United States.” Bauer sued, 
contending, among other things, that such action was unconstitu- 
tional and violated the due process clause of the fifth amendment. 
The Secretary pleaded his right to exercise discretion under Title 
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22, U. S. Code, section 211a, With respect to this point the Cour 
stated : 


It is the contention of the defendant that a passport is a purely politica) 
document addressed to foreign powers (Urtetiqui v. D’Arbel, 9 Pet. 692, 699, 
34 U. 8S. G02, 699, 9 L. Ed. 276), and that since a passport is in the realm of 
foreign affairs its issuance or denial is a political matter, entirely in the dis. 
cretion of the Secretary of State and not subject to judicial review. It is trye 
that the conduct of foreign affairs is a political matter within the discretion 
of the executive and legislative branches of the Government, and that the courts 
recognize the plenary power of the President and of the Congress, singly or ip 
combination, to perform acts peculiarly within the realm of political affairs 
without judicial interference (United States v. Curtiss-Wright Corp., 299 U, g, 
304, 57 S. Ct. 216, 81 L. Ed. 255; Chicago and Southern Airlines v. Waterman 
S. S. Corp., 333 U. 8. 108, 68 8S. Ct. 431, 92 L. Ed. 568; Sevilla v. Elizalde, 72 
App. D. C. 108, 112 F. 2d 20). There is, however, the recognized limitation on 
the power of the politicul departments of the Government that their acts must 
be within the Constitution and not in conflict with any provision thereof (United 
States v. Curtiss-Wright Corp., supra, 299 U. S. 319-320, 57 S. Ct. 220). 


With respect to the violation of the fifth amendment the Court 
stated : 


The plaintiff's contention that section 21la is in violation of her rights under 
the due process clause of the fifth amendment of the constitution raises a more 
serious problem. 

‘The fifth amendment provides, “no person shall be * * * deprived of life, 
liberty, or property, without due process of law * * *.” The Supreme Court 
has recognized that personal liberty includes “the right of locomotion, the 
right to remove from one place to another according to inclination” ( Williams y, 
Fears, 179 U. S. 270. 274, 21 S. Ct. 128, 129, 45 L. Ed. 186) stating, “The 
liberty, of which the deprivation without due process of law is forbidden, ‘means 
not only the right of the citizen to be free from the mere physical restraint 
of his person, as by incarceration, but the term is deemed to embrace the right 
of the citizen to be free in the enjoyment of all his faculties; to be free to 
use them in all lawful ways; to live and work where he will: to earn his 
livelihood by any lawful calling; to pursue any livelihood or avocation * * #” 
(Williams ve Fears, supra, quoting from Allgeyer yv. Louisiana, 165 VU, 8. 578, 
O89, 17 S. Ct. 427, 41 L. Ed. 882). While the Supreme Court was there con- 
sidering freedom to move from State to State within the United States, it 
is difficult to see where, in principle, freedom to travel outside the United 
States is any less an attribute of personal liberty (in Walker v. Chief Quarantine 
Ofieer, D. C., 6 F. Supp. 980). Especially is this true today, when modern 
transportation has made all the world easily accessible and when the executive 
and legislative departments of our Government have encouraged a welding to- 
gether of nations and free intercourse of our citizens with those of other 
friendly countries. Personal liberty to go abroad is particularly important 
to an individual whose livelihood is dependent upon the right to travel, as is 
claimed by the plaintiff in this case. 

Aside from the provisions of sections 224 and 225, it is unrealistic to con- 
tend that denial of an American passport does not restric! the plaintiff's right 
to travel abroad. Legal rights may be violated by unlawful public action 
although such action makes no direct demands on the indivi:iual (Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. S. 123, 141, 71 S. Ct. 624, 95 L. 
Kd. 817). Passports are required in many countries, and as long ago as 1929 
the State Department advised American citizens leaving the United States for 
a country where passports ure not required to carry a passport, except in 
travel to Cunada or Mexico, and for use to facilitate reentry into the United 
States (Browdcr v. United States, 312 U. 8S. 335, 338, 61 8S. Ct. 599, 85 L. Ed, 
862). 

Since denial of an American passport has a very direct bearing on the appli- 
cunt’s personal liberty to travel outside the United States, the executive depart- 
ment’s discretion, although in a political matter, must be exercised with regard 
to the constitutional rights of the citizens, who are the ultimate source of all 
governmental authority (United States v. Curtiss-Wright Corp., supra.). 

The liberty guaranteed by the Constitution is not absolute. ‘Civil liberties, 
as guaranteed by the Constitution, imply the existence of an organized society 
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maintaining public order without which liberty itself would be lost in the excesses 
of unrestrained abuses” (Cow v. New Hampshire, 312 U. 8. 569, 574, 61 S. Ct. 762, 
765, 85 L. Ed. 1049). Thus, freedom to travel abroad, like other rights, is subject 
to reasonable regulation and control in the interest of the public welfare. How- 
ever, the Constitution requires due process and equal protection of the laws in 
the exercise of that control. 

“ ‘ess of law has never been a ter f fixed and invariable content” 
Due process of law has never been a term of fixed and invariable conte 
(Federal Communications Commission v. WJR, 337 U. S. 265, 275, 69 S. Ct. 1097, 
1108, 98 L. Ed. 1553). Due process does not require a judicial hearing (L. B. 
Wilson, Inc. v. Federal Communications Commission, 838 F. 2d 222, 225), but 
merely a procedure in which the elements of fair play are accorded. Essential 
elements of due process are notice and an opportunity to be heard before the 
reaching of a judgment (L. B. Wilson, Inc. v. F. C. C., supra), but the particular 
procedure to be adopted may vary as appropriate to the disposition of issues 
affecting interests widely varying in kind (Federal Communications Commis- 
sion v. WJR, supra; Wong Yang Sung v. McGrath, 339 U. S. 33, 50, 70 St. Ct. 445, 

94 L. Ed. 616). 

The court recognizes that in the matter of passports the executive department 
of the Government, acting through the Secretary of State, must necessarily be 
accorded wide discretion in determining when and where the protection of the 
United States may be extended to an American citizen traveling abroad, and 
that it should also have discretion to deny such protection to persons whose 
activities abroad might be in conflict with its foreign policy. This court does 
not suggest that the Secretary of State is without reasonable authority to estab- 
lish reasonable classifications of persons whose passports shall be revoked or 
not renewed. The question raised in this case is whether the inherent power of 
the executive department or section 21la confers upon the Secretary of State 
absolute discretion in the matter of passports, without regard to the principles 
of due process and equal protection of the law, and whether or not his discretion 
be exercised arbitrarily. 

This court is not willing to subscribe to the view that the executive power 
includes any absolute discretion which may encroach on the individual’s consti- 
tutional rights, or that the Congress has power to confer such absolute discretion. 
We hold that, like other curtailments of personal liberty for the public good, the 
regulation of passports must be administered, not arbitrarily or capriciously, but 
fairly, applying the law equally to all citizens without discrimination, and with 
due process adapted to the exigencies of the situation. We hold further that such 
administration is possible under the existing statute and regulations. 

Since the act in question is susceptible of an interpretation which would permit 
due process, it follows that it is not in violation of the fifth amendment. The 
President's regulation authorizing withdrawal of passports is clearly within the 
intent of the Congress, and is susceptible of and must be construed as exacting 
notice and opportunity to be heard prior to any judgment affecting revocation 
or refusal to renew a passport. 

Communist Party of the United States v. Subversive Activities Con- 
trol Board ( (1954), 223 Fed. 2d 531; Decision of the Supreme Court, 
April 30, 1956—351 U.S. 115): 

This case concerned the Subversive Activities Control Act of 1950 
which required the Communist action organizations to register as such. 
After a hearing before the Board established by the act, the Communist 
Party of the United States was required to register. ‘The proceedings 
were reviewed by the United States Court of Appeals, District of 
Columbia, which upheld the findings of the Board, whereupon cer- 
tiorari was granted by the United States Supreme Court, which sent 
the case back for a retrial or review because of false testimony by 
three witnesses. In the United States Court of Appeals the Court 
stated, with respect to section 6 of the act, title 50, United States 
Code, section 785, which denies passports to members of Communist 
organizations: 

The provision respecting passports is in section 6 of the statute. A pass- 


port is addressed to foreign governments and requests for the holder “per- 
mission to come and go as well as lawful aid and protection” (United States 
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v. Browder, 2 Cir., 1940, 115 F. 2d 97, 98, quoting Borchard, Diplomatie Pro. 
tection of Citizens Abroad). An American pasport, suys Hackworth (3 Hack. 
worth, Digest of International Law, ch. 10, see. 259 (142)), “indicates that 
it is the right of the bearer to receive the protection and geod offices of 
American diplomatic and consular officers abroud and requests on the part 
of the Government of the United States that the officials of foreign goyepp. 
ments permit the bearer to travel or sojourn in their territories and in Case 
of need to give him all lawful aid and protection.” Only rudimentary reason. 
ing is necessary to a conclusion that the Government inay validly decline to 
confer its diplomatic protection upon, and to request foreign governments to 
give aid and protection to, a member of an organization operating primarily 
to achieve the objectives of a werld movement such as the Communist moye. 
nent is defined to be in the statute. Surely a government owes no duty of pro. 
tection to those who, dominated by a foreign organization, seek its overthrow, 
Congress can narrow the scope of the passport privilege, so long as the limita. 
tion is reasonable. 

Under current rules a person must have a passport in order to leave the 
United States to go outside this hemisphere (22 C. FP. R., sees. 55.1, 58.2). It 
is urged that this is a restriction upon liberty and is witheut due process be. 
cause unrelated to the congressional purpose. But we need not, and do not, 
enter upon consideration of that question, because, whatever else a passport 
may validly do, it serves the purposes enumerated by Hackworth, supra, and 
that feature is enough to support denial. We think this provision is directly re 
lated to the congressional purpose in this statute and is otherwise valid 


Dulles vy. Nathan ((June 25, 1955), 225 F.2d 29): 


On December 24, 1952, Nathan ap lied for a passport. When the 
application had been pendi iw near ly 20 months, on August 17, 1954, he 
filed in the United States district court for a deciaratory judgement 
and an injunction directing the Secretary of State to issue the pass- 
port. On March 15, 1955, the district ijudee directed the Secret: iry of 
State to afford Nathan an appropriate hearing on his application, 
On June 1, 1955, after the Secretary had not complied with the order, 
the judge directed him to | ssue the passport. The Secretary appealed 
to the United States Cowt of Appeals, District of Columbia, and a 
hearing was held therein on June 2, at which the reason for refusal 
was requested. In reply, among other things, the Secretary stated; 


* * * The Department of Stute on the basis of the present file, including the 
classified investigative record, of Dr. Otto Nathan and after full and careful 
consideration has concluded thut it would be contrary to the best interests of the 
United States to provide him with a passport * 


Whereupon the court of appeals entered an order prescribing the pro- 
cedure to be followed by the Secretary in hearing Nathan’s application 
as follows: 


* * whereas it appears that the appellee applied for a passport some two 
and a half years ago and was never accorded an evidentiary hearing or con- 
fronted with the evidence, if any, which led to the denial of a passport; 

It is Ordered by the Court that the said order of the District Court entered 
June 1, 1955, be, and it hereby is, stuyed until further order of this court, Pro- 
vided, However, 

(1) That the Department of State accord a quasi-judicial hearing on the 
appellee's application for a passport, with opportunity provided to the govern- 
ment and to the appellee to otfer evidence, such hearing to be commenced on or 
before Tuesday, June 7, and to be concluded within three days unless this Court 
upon application extends the time; 

(2) That the hearing officer or officers render a report and recommendation, 
based on the record of such hearing, within five days after the conclusion of 
the hearing; 

(3) That the appellee be immediately furnished with a copy of such report and 
recommendation, and be allowed three days within which to file objections there- 
to with the Department of State ; 
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(4) That within ten days after the rendition of such report and recommenda- 
tion, action be taken by the Department of State, either granting or denying a 

ssport, and a statement of such action be immediately furnished to appellee 
and to this Court ; 

(5) That if a passport is, denied, the State Department immediately either 
(a) inform this Court and the appellee with particularity of the reasons for 
such denial or (b) show cause to this Court with particularity for any failure 
to supply such reasons. 

After final action by the Department of State this Court will consider what 
further action on its part, if any, is necessary. 


On the sixth of June by memorandum the Secretary stated that the 
Board of Passport Appeals had approved the application and that he 
had issued the passport, whereupon the case was dismissed as moot. 


Shachtman v. Dulles (( June 23, 1955), 225 F. 2d 938) : 
As reported this was a: 


Proceeding to enjoin Secretary of State and others from denying, for the rea- 
gon assigned by the Secretary, a passport application, and for judgment declaring 
that the denial had been upon a ground which was legally insufficient. The 
United States District Court for the District of Columbia, Matthew &. MeGuire, 
J., dismissed the complaint upon motion and the applicant appealed. The Court 
of Appeals, Fahy, Circuit Judge, held that the right to travel, to go from place 
to place as means of transportation permit, is a natural right subject to the 
rights of others and to reasonable regulation under law, and a restraint imposed 
by the government of the United States upon this liberty must conform with the 
due process clause. 

Reversed and remanded for further proceedings not inconsistent with opinion. 


The Court of Appeals in its opinion stated : 


[2] In the statute referred to Congress has placed the issuance of passports 
in the hands of the Secretary under rules prescribed by the President. These 
provide, “The Secretary of State is authorized in his discretion to refuse to 
issue a passport’ (22 C. F. R., see. 51.75 (1949)). However, in Perkins v. Elq 
(807 U. S. 825, 849-3850, 50 S. Ct. 884, 83 L. Ed. 1320), the Supreme Court, while 
stating that the Court’s action would not interfere with the Seeretary’s disere- 
tion, precluded denial of a passport for the asserted reason that the applicant 
had lost her American citizenship, when she had not done so. Though that case 
factually is not like this one, it nevertheless shows that the subject of passports 
is not entirely bevond judicial assistance. And this is se notwithstanding the 
relation of the subject to the Executive’s power over the conduct of foreign 
affairs, for it, too. “like every other governmental power, must be exercised in 
subordination to the applicable provisions of the Constitution” (United States 
v. Curtiss-Wright Earport Corp., 299 U.S. 304, 320, 57 S. Ct. 216, 221, 81 L. Ed. 
255; Bauer v. Acheson, D.C. D. C., 106 F. Supp. 445, 451). 

[3] Is there a provision of the Constitution applicable to the present situa- 
tion? In answering this we bear in mind that the issuance of a passport is not 
a purely political matter. If it were it would be a nonjusticiable one. In other 
words, & passport is no longer a document “purporting only to be a request, that 
the bearer of it may pass safely and freely’; it is no longer “to be considered 
rather in the character of a political document by which the bearer is recog- 
nized, in foreign countries, as an American citizen * * *” (Urtetiqui v. D'Arcy, 
9 Pet. 692, 699, 34 U. S. 692, G98, 9 L. Ed. 275). This description parallels early 
rulings of Secretaries of State, opinions of Attorneys General, texts and other 
court decisions, which have recognized a great breadth of Executive authority 
and discretion. (13 Op. Atty. Gen. 89, 92; 23 Op. Atty. Gen. 509, 511; 3 Hack- 
worth, Digest of International Law (1942) pp. 467-8; 3 Moore, Digest of Inter- 
national Law, sec. 512 (1906): Miller v. Sinjen, 8 Cir., 289 F. 388, 394; Commu- 
nist Party of U. S. A. v. Subversive Activities Control Board, 96 U. S. App. D. C. 
—, 223 F. 2d 531. The general subject is discussed in 41 Georgetown L. J. 63; 
3 Stanford L. Rev. 312; 61 Yale L. J. 171; Gillars v. United States, 87 U. S. 
App. D. C. 16, 35, 182 F. 2d 962, 981.) 

[4] We do not suggest that a passport is no longer a political document, or that 
its issuance is not allied to, and at times a part of, the conduct of foreign affairs 
(see Comunist Party of U. 8. A. v. Subversive Activities Control Board, 96 U. 8. 
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App. D. C. —, 223 F. 2d 531) ; but only that it is not merely of this character. Fo, 
it is now, in addition, a document which is essential to the lawful departure of an 
American citizen for Europe. Regulations now in effect and authorized by Cop. 
gress so provide. Earlier in our history, except, e. g., during the War between the 
Sections, this was not the case. It was then a desirable incident to travel, not g 
necessity, and was granted more or less at the pleasure of the Executive. (See 
Gillars v. United States, 87 U. 8. App. D. C. 16, 35, 182 F. 2d 962, 981.) Now it is 
unlawful for a citizen to travel to Europe and impossible to enter European coun. 
tries without a passport. (See note 4, supra.) 

[5] The denial of a passport accordingly causes a deprivation of liberty that aq 
citizen otherwise would have. The right to travel, to go from place to place as 
the means of transportation permit, is a natural right subject to the rights of 
others and to reasonable regulation under law. A restraint imposed by the 
Government of the United States upon this liberty, therefore, must conform with 
the provision of the fifth amendment that “No person shall be * * * deprived of 
* * * liberty * * * without due process of law.” 

[6] It is not procedural due process that is involved in the case as now pre. 
sented. There is no complaint the Secretary has failed to disclose the reason for 
his denial of the passport. Furthermore, a hearing of sort was granted appel- 
lant. He was at least given an opportunity to state informally to an official of 
the Department the matters on which he relied in rebuttal of the reason given 
by the Department for refusing him a passport (Cf. Bauer v. Acheson, supra; 
Nathan v. Dulles, D. C. D. C., 129 F. Supp. 951). What is involved at the 
present stage is a question of substantive due process—whether the refusal for the 
reason given, as alleged in the complaint and undisputed thus far by the Seere- 
tary, was arbitrary. If so, it is not a valid foundation for the denial, for the 
Government may not arbitrarily restrain the liberty of a citizen to travel to 
Europe. Discretionary power does not carry with it the right to its arbitrary 
exercise. Otherwise the existence of the power itself would encounter grave 
constitutional doubts. (See Association of Westinghouse Salaried Employees y, 
Westinghouse Elec. Corp., 348 U. 8. 487, 458, 75 S. Ct. 488.) 

[7,8] What is arbitrary, however, in the sense of constituting a denial of due 
process, depends upon circumstances (Noyer v. Peabody, 212 U.S. 78, 84, 29 S. Ct. 
235, 58 L. Ed. 410; Yakus v. United States, 321 U.S. 414, 64 S. Ct. 660, 88 L. Ed. 
834). Restraint upon travel abroad might be reasonable during an emergency 
though in normal times it would be arbitrary. World conditions, and those in 
particular areas, as to which the Executive has special information and on the 
basis of which he is especially qualified to make decisions, bear upon the question. 
For reasons thus suggested the issuance of passports throughout our history has 
been left to the judgment of the Secretary of State under Presidential regulation, 
and is subject only to constitutional safeguards. And even these must be defined 
with cautious regard for the responsibility of the Executive in the conduct of 
foreign affairs. 


Robeson v. Dulles ((June 7, 1956), 235 F. 2d. 810: certiorari denied, 
352 U.S. 895) ): 


PRETTYMAN, Circuit Judge: Appellant Robeson applied for a passport. It was 
refused—tentatively refused, the Government says. He brought a civil action in 
the District Court praying judgment that he is entitled to a passport and that 
certain regulations of the Secretary of State and rules of the Board of Passport 
Appeals are invalid because in violation of statute, the Constitution, and the 
Declaration of Human Rights. The complaint also prayed for a decree enjoining 
the Secretary from continuing to deny a passport and directing him to issue one. 
The District Court granted summary judgment for the Secretary and dismissed 
the complaint. 

When Robeson applied for a passport on July 29, 1953, he was informed by 
letter that issue of the passport “would appear” precluded under the regulations 
by reason of alleged Communist affiliations and activities. He was advised he 
had a right to seek further review by the Passport Office by conforming with 
certain regulations. Robeson made no answer to that letter. When he applied 
for a passport a year later, July 7, 1954, he was given the same information and 
again failed to reply. When he later amended his application he was advised by 
wire that in the absence of reply to its previous letter the Department was forced 
to assume he considered himself ineligible under the regulations. Robeson 
replied that the regulations were invalid and he intended to seek judicial relief. 
The Department again wrote Robeson advising it would be necessary for him 
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to proceed in accordance with the regulations if he wished further consideration 
py the Department. He repliec, declining to execute an affidavit concerning 
present or past membership in the Communist Party, which affidavit he under- 
stood to be one of the prerequisites, under the regulations, to informal hearing 
in the Passport Office. He asked for a final decision. The Department wrote 
him that failure to execute the affidavit did not preclude the informal hearing 
afforded by the regulations but that at such a hearing he would be expected to 
answer questions concerning past and present membership in the Communist 
Party and later to confirm his oral statements in an affidavit. Robeson made no 
reply to this letter but instead filed his civil action. 

In later oral conferences at the Passport Office Robeson affirmed his position 
that the regulations are invaljid and that he wonld not execute the required 
affidavit. 

Robeson failed to exhaust his administrative remedies. We think he was 
required to do so. He did net ask for a hearing but instead asserted the 
invalidity of the regulation providing for one (National Lawyers Guild v. 
Brownell, 96 U. S. App. D. C. 252, 225 F. 2d 552 (1955), certiorari denied, 24 
U. 8S. L. Week 3298 (U. S. May 7, 1956)). We cannot assume the invalidity of 
a hearing which has not been held or the illegality of questions which have not 
heen asked. The judgment of the District Court will be 

Affirmed. 


Boudin v. Dulles (( June 28, 1956), 235 F. 2d 532 


WASHINGTON, Circuit Judge: The Secretary of State refused to issue a pass- 
port to Leonard B. Boudin, on the ground that issuance was precluded under 
section 51.135 of the Passport Regulations “on the basis of all the evidence, 
including that contained in confidential reports of investigation.” Boudin then 
sued in the District Court for a judgment that he, as an American citizen, is 
entitled te a passport, und that the Passport Regulations are invalid. He also 
sought an order directing the Secretary of State to issue a passport to him 
forthwith. The District Court held that the applicant had a right to be con- 
fronted with the evidence against him in order to permit him to rebut or 
explain it, and to enable the courts to review the decision.” It sent the case 
back to the Passport Office, ordering that a hearing be held within 20 days there- 
after and that the decision of the Passport Office be “substantiated by evidence 
contained in the record” made at such hearing. Both the Secretary of State 
and Boudin have appealed. 

Section 51.135 of the Passport Regulations (22 C. F. R. § 51.135 (Supp. 1956) ), 
provides for denial of passports to three classes of persons, who are enumerated 
and described in subsections (a), (b), and (c) thereof. Although the Secretary 
relied solely on this section in his letter notifying Boudin of his decision not to 
grant him a passport, he did not there specify which subsection barred issuance 
of a passport to Boudin nor did he set out any findings indicating that Boudin 
fell into any of the three classes of persons described in the regulation. The 
Secretary later filed an affidavit in the District Court in which he stated: “The 
basis for my decision to deny the Plaintiff further passport facilities rests on a 
pattern of associations and activities on the part of the Plaintiff over an ex- 
tended period of time leading to the conclusion that the Plaintiff has been and 
continues to be a supporter of the Communist movement. (Emphasis supplied.) 

For present purposes, we accept the Secretary’s affidavit as a statement that 
he has found that Boudin is a supporter of the Communist movement, even 
though such finding was not communicated in his letter notifying Boudin that 
issuance of a passport was precluded by section 51.135 of the Passport Regu- 
lations. Subsection (b) of the regulation cited is the only part thereof which 
refers in terms to those who support the Communist movement. But that sub- 
section is not phrased to deny passports to every supporter of the movement, 
without more. It states that passports shall be denied to persons “who engage 
in activities which support the Communist movement under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evidence—that they 
have engaged in such activities as a result of direction, domination, or control 
exercised over them by the Communist movement.” In his letter to Boudin and 
even in his affidavit the Secretary has set out no finding or conclusion that 
Boudin’s alleged pro-Communist activities were the result of direction, domina- 
tion, or control exercised over him by the Communist movement. He has thus 
failed to make the finding contemplated by subsection (b). Nor has he set out 
findings which would render subsections (a) or (¢) applicable. 
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On the record before us here, which of course contains none of the confidentig) 
information on which the Secretary says he in part relied, we cannot assume 
that findings sufficient to bring Boudin within any subdivision of the regula. 
tion were secretly made or that they will be made. In an affidavit exeeuteg 
June 3, 1954, Boudin swore that he was not then a member of the Communist 
Party nor “otherwise a person described in Regulation 51.135 subsection (a),” 
and that I “am not going abroad to engage in activities which will advance the 
Communist movement in violation of subsection (c), but for the purpose indi. 
cated in my correspondence with the Passport Office.” At the Review Board 
hearing he testified under oath that he had not been a member of the Communist 
Party at any time since June 3, 1954, and that the facts stated in the affidayit 
continued to be true. His testimony bearing on the applicability of subsection 
(b) cannot be described as particularly frank or helpful, but he did to some 
extent outline—and seek to explain as non-subversive—his activities in eop. 
nection with several organizations and publications, alleged to be Communist, 
and he did state that he was never “ordered” or “directed” (as distinguished from 
“retained’’) by the Communist Party to defend any individual or associations 
in a legal capacity. 

Before Secretary of State may deny a passport under authority of regulation 
specifying three classes of persons to Whom passports should be denied, factual 
findings to bring applicant within one of the classes are required, and applicant 
who was not advised under which provision his application was denied was en- 
titled to have findings responsive to the regulation. 

An administrative order cannot be upheld unless the grounds upon which the 
agency acted in exercising its powers were those upon which its action ean 
be sustained. 

Administrative action cannot be upheld merely because findings might have 
been made and considerations disclosed which would justify the order, in absence 
of a responsible finding. 

* * * * * * * 

[4] The matter must therefore be returned to the Secretary for reconsidera- 
tion. He may conclude that a passport should be issued or that a further hear- 
ing is needed. But if he decides—with or without an additional hearing— 
that issuance of a passport would not be warranted under the regulations, he 
should advise Boudin in writing of the findings made, relating them to the see- 
tions relied on. We do not reach in the present posture of the case the conten- 
tion made by Boudin that the Secretary cannot rely on confidential information 
in reaching his decision. But since that question may arise at a subsequent 
stage, we think the Secretary should—if he refuses a passport to Boudin after 
the further consideration we have ordered—state whether his findings are based 
on the evidence openly produced, or (in whole or in material part) on secret in- 
formation not disclosed to the applicant. If the latter, the Secretary should 
explain with such particularity as in his judgment the circumstances permit the 
oe of the reasons why such information may not be disclosed. (Cf. Dulles 

Nathan, 1955, 96 U. S. App. D. C. 190, 225 F. 2d 29.) This will facilitate the 
task of the courts in dealing with the question of the propriety of the Secretary’s 
use of confidential information—a question which, we repeat, we do not now 
reach. 

When the Secretary has made his decision upon reconsideration, Boudin may 
then proceed as he may be advised. The District Court should retain jurisdic. 
tion for that purpose. If the passport is still refused by the Secretary, and fur- 
ther judicial review is sought by Boudin, the District Court may consider wheth- 
er the findings made are justified by the evidence of record, or, if they are not so 
justified, whether the Secretary has given reasons valid in law for keeping con- 
fidential any information—not disclosed to the applicant—upon which he states 
he has relied. The District Court may also consider, if the question becomes ma- 
terial, whether the Passport Regulations are valid in their application to Boudin, 
as then determined by the Secretary—a question which we do not now reach and 
express no view upon. 

For the reasons given, the litigation must be remanded to the District Court 
for further proceedings not inconsistent with this opinion. 


Kraus v. Dulles ((July 5, 1956), 235 F. 2d 840) : 


WASHINGTON, Circuit Judge: Plaintiff-appellant seeks a passport to travel 
abroad. Failing to obtain favorable action by the State Department on his ap- 
plication, he brought this suit in the District Court for declaratory and manda- 
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tory relief. The District Court granted appellee’s motion to dismiss for failure 
to state a claim on which relief may be granted. This appeal followed. 

Appellant says that the purpose of his proposed trip is to gain backing in his 
effort to submit what he denominates the Kraus Case to the U. N. Commission 
on Human Rights. The Kraus Case appears to be appellant’s protest against his 
dismissal in 1933, for reasons which do not appear in this record, from the fac- 
ulty of the City College of New York. To this effort appellant has devoted most 
of his energies since 1933, and his gainful employment has been intermittent 
since that time. He is without funds or property, and is dependent upon contri- 
putions from sympathizers and from charitable organizations ; he has on at least 
one occasion also been supported by a public welfare agency. 

There is some doubt as to the circumstances of a previous controversy between 
appellant and the State Department. The Department asserts only that appel- 
lant required the financial assistance of the Department to the extent of $95 in 
securing return transportation to the United States from Costa Riea in 1951, and 
that he has not repaid this money. Appellant asserts that he was about to de- 
part Costa Rica fur Panama when an American consular official in Costa Rica 
took away his passport on the ground his presence was undesirable, and would 
give it back only to permit direct return to the United States. Appellant states 
that he had prospects of receiving remuneration for lectures in Panama, and 
that he became destitute and had to accept the State Department’s offer of funds 
to return him to the United States only because of the Department’s action in 
taking away his passport and thus forcing his return. 

Subsequent to his return, appellant’s passport was renewed for six months, 
but only after he had been required to submit and did submit evidence of his 
financial ability to travel, the evidence consisting of a bank deposit of $1,000 
derived from contributions. 

In 1954 appellant made the passport application which is the basis for the 
present suit. The State Departinent advised him that it took no position on the 
Kraus Case, and that it had no objection to his traveling abroad for the purpose 
of gaining support for his case. However, the Department declined to issue 
appellant a passport unless he could show that he had the necessary func~ 
with which to travel abroad and return home, or a means of obtaining such 
funds which had reasonable assurance of success. The Department also ex- 
pressed displeasure at the fact that appellant’s past travels had caused “loreign 
Service offices of the United States to receive numerous troublesome and 
vexatious inquiries” about appellant’s activities. Appellant declined to make 
the submissions requested and instead brought this action in the District Court. 

[1-3] It is clear that the denial of a passport by the Secretary of State is 
subject to a measure of judicial review, including the question whether the 
action of the Secretary was arbitrary or capricious or contrary to law (Perkins v. 


Elg, 1939, 307 U. 8S. 825, 59 S. Ct. 884, 83 L. Ed. 1320; Shachtman vy. Dulles, 1955, 
9 U. S. App. D. C. 287, 225 F. 2d 938; Boudin v. Dulles, 1956, 98 U. S. App. 
D. C. ———; 235 F. 2d 532). We think that in the instant case there is sufficient 


likelihood that the reason given represents arbitrary and capricious action 
to render the grant of appellee’s motion to dismiss—before answer and before 
hearing—unjustified. In the instant case, some officials of the Department 
of State indicated in their correspondence with appellant that the Department 
has a longstanding policy “that it is not favorably disposed to issue passport 
facilities to persons who appear likely to require financial assistance in accom- 
plishing their proposed travels abroad.” And a State Department official has 
testified before a Senate Subcommittee that some 120 passport applicants were 
screened on a financial basis during the ten months period from January 1 
until October 30, 1955, with a resultant 25 rejections for financial reasons. On 
the other hand, appellant’s attorney in the District Court submitted an affidavit 
that he had been advised by the State Department that no requirement relative 
to money or property was ever made of a passport applicant, and that in fact 
no such requirement had heen made in appellant’s case. And an examination 
of the extensive regulations of the President and of the Secretary of State 
relating to the issuance of passports (22 C. F. R. pts. 31-53) shows no evidence 
of the existence of any such policy. It is clear from the questions required 
to be answered on passport applications that there is not the slightest effort 
to screen the great majority of passport applicants on a financial basis. It 
thus is quite possible, from the record as it now stands, that the State Depart- 
ment has applied to appellant a test it does not apply generally to passport 
applicants, and that this has been done without the establishment of any reason- 
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able classification which could justify such discrimination If such action 
occurred, it is arbitrary and capricious and must be set aside on judicial review 
(Mastrapasqua v. Shaughnessy, 2 Cir. 1950, 180 F. 2d 999; Hyman v. Coe, (D, ¢ 
D. C.) 1952, 102 F. Supp. 254). F 

[4] We are reinforced in our view that dismissal was not justified becange 
the establishment of a means test for passport applicants, particularly at a time 
when a passport is required for most foreign travel (8 U. S. C. A., sec. 1185; 18 
Fed. Reg. 489 (1953)), would obviously raise serious constitutional questions, 
These ought not to be passed on in the present unsatisfactory state of the record 
as to what the State Department’s policy is and how it is applied, compare 
Naim v. Naim (1955, 350 U. S. 891, 76 8. Ct. 151); Reseue Army v. Municipqy 
Court (1947, 331 U. 8. 549, 67 S. Ct. 1409, 91 L. Ed. 1666), particularly since there 
is the nonconstitutional ground suggested above which may possibly be decisiye, 
Accordingly, the order of the District Court must be vacated and the case re. 
manded for further proceedings not inconsistent with this opinion. 

PRETTYMAN, Circuit Judge (dissenting). 

> * * * . * « 

The premise for the Secretary's ruling was not the financial worth of Kraus, 
The premise was the sui total of the facts concerning Kraus’s manner of sup. 
porting himself while abroad, depending upon charitable handouts; his total lack 
of resources, direct or indirect, whereby he might have some assurance of being 
able to return home; and the fact that he had lived on relief or on charity for 
some years. The conclusion of the Secretary was that upon those facts it wag 
not in the best interests of this country to have Kraus traveling abroad. The 
financial-showing provision was an escape clause, a means whereby Kraus might 
extricate himself from the predicament in which the whole of his history and 
circumstances placed him. I see nothing arbitrary or capricious in the Secre 
tary’s determination that to let a man in the condition depicted in Krans’s 
affidavit travel abroad under the aegis of a United States passport is not consis. 
tent with the best interests of this country. He ruled on this particular cage, 
and I find little to quarrel with in his ruling. 

The point can be made clear by reversing, arguendo, the situation. Suppose 


France, Italy, or some other country knowingly issued passports to panhandlers | 


for the purpose of letting them travel around this country, begging their way. 
Would such a practice be to the best interests of the country issuing the pags- 
port? Obviously not, I think. 

* * + * + ” * 

I am of opinion the Secretary of State has a measure of discretion in the is- 
suance of passports. Foreign relations are involved, and such relations lie 
largely within the good judgment of the executive branch. In Shachtman y, 
Dulles we said: 


“For reasons thus suggested the issuance of passports throughout our history | 


has been left to the judgment of the Secretary of State under Presidential reg- 


ulation, and is subject only to constitutional safeguards. And even these must | 
be defined with cautious regard for the responsibility of the Executive in the | 


conduct of foreign affairs.” 
The ground upon which the Secretary acted in the case at bar seems to me to 


be both rational and reasonable. 
I would affirm the order of the District Court. 


Dayton v. Dulles ((September 13, 1956), 237 F. 2d 45) : 


Per CuRIAM. 


The Secretary of State denied a passport to appellant Dayton, who then sued / 


in the District Court for a declatory judgment that he is entitled to a passport 
und that the Secretary’s passport regulations and certain rules of the Board of 
Passport Appeals in the Department of State are unlawful. The motion of the 
Secretary for summary judgment was granted, that of the plaintiff was denied, 
and the complaint was dismissed. We held Dayton’s appeal undisposed of pend- 
ing our en bane disposition of Boudin v. Dulles (Dulles v. Boudin, 98 U. 8S. App. 
D. C. 305, 235 F. 2d 532). 

As in the Boudin cases the Secretary rested the denial of the passport upon 
section 51.135 of the regulations, without specifying, however, upon which of the 
three subsections of said section he relied, and without any finding sufficient to 
bring the applicant ‘within any one of said subsections. When the case was | 
pending in the District Court, however, an affidavit was filed in support of the 
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Secretary's motion for summary judgment, and this affidavit stated that the re- 
fusal of the passport was under subsection (c) of said section 51.135. The 
affidavit also contained a finding stated in the terms of that subsection. 

[1] In the Boudin cases we accepted, for purposes of the opinion, the affidavit 
filed in the District Court as a statement of the reason for the Secretary’s 
denial of the passport; but the better practice requires that the denial itself, 
rather than an affidavit filed in court after litigation over the denial has arisen, 
should specify the regulation upon which it rests and should contain such 
findings as are called for by our Boudin opinion. 

[2] Here, as in the Boudin cases, the Secretary in denying the passport 
advised the applicant that the denial was on the basis of evidence which in- 
cluded confidential reports of investigation. In requiring reconsideration by 
the Secretary of the Boudin cases we said inter alia that we did not reach 
Boudin’s contention that the Necretary could not rely on confidential informa- 
tion, but we added, and here repeat as applicable to Dayton’s case: 

“* * * since that question may arise at a subsequent stage, we think the 
Secretary should—if he refuses a passport * * * after the further considera- 
tion we have ordered—state whether his findings are based on the evidence 
openly produced, or (in whole or in material part) on secret information not 
disclosed to the applicant. If the latter, the Secretary should explain with 
such particularity as in his judgment the circumstances permit the nature of 
the reasons why such information may not be disclosed. (Cf. Dulles v. Nathan, 
1955, 96 U. S. App. D. C. 190, 225 F. 2d 29.) This will facilitate the task of the 
courts in dealing with the question of the propriety of the Secretary's use of 
confidential information—a question which, we repeat, we do not now reach.” 

For the reasons above given, and more fully explained in the Boudin opinion, 
the judgment herein is reversed and the case is remanded to the District Court 
for further proceedings not inconsistent with this opinion. 

It is so ordered. 


TV. THe Svurreme Court at Issut Witrn Tue Secretary OF 
STATE 


On June 16, 1958, the United States Supreme Court in Kent v. 
Dulles, Docket No. 481, and Dayton v. Dulles, Docket No. 621, both 
October Term 1957, at long last decided the issue respecting whether 
or not the Secretary of State has discretion to refuse to issue a pass- 
port to a citizen of the United States. 


A. KENT V. DULLES 


The Court combined the similar case of BrieAl v. Dulles with that 
of Kent for the purpose of its decision, since the issues were the same. 
The Court stated the facts of the two cases as follows: 


This case concerns two applications for passports, denied by the Secretary of 
State. One was by Rockwell Kent who desired to visit England and attend a 
meeting of an organization known as the “World Council of Peace” in Helsinki, 
Finland. The Director of the Passport Office informed Kent that issuance of 
a passport was precluded by § 51.135 of the Regulations promulgated by the 
Secretary of State on two grounds: (1) that he was a Communist and (2) that 
he had hgd “a consistent and prolonged adherence to the Communist Party line.” 
The letter of denial specified in some detail the facts on which those conclusions 
were based. Kent was also advised of his right to an informal hearing under 
§ 51.137 of the Regulations. But he was also toid that whether or not a hearing 
was requested it would be necessary, before a passport would be issued, to sub- 
mit an affidavit as to whether he was then or ever had been a Communist. Kent 
did not ask for a hearing but filed a new passport application listing several 
European countries he desired to visit. When advised that a hearing was still 
available to him, his attorney replied that Kent took the position that the affidavit 
concerning Communist Party membership “is unlawful and that for that reason 
and as a matter of conscience,” he would not supply one. He did. however, have 
a hearing at which the principal evidence against him was from his bceok It’s Me 
O Lord, which Kent agreed was accurate. He again refused to submit the 
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affidavit, maintaining that any matters unrelated to the question of his citizen. 
ship were irrelevant to the Department’s consideration of his application. The 
Department advised him that no further consideration of his application would 
be given until he satisfied the requirements of the Regulations. 

* * * Dr. Walter Briehl, a psychiatrist. When“Briehl applied for a Passport, 
the Director of the Passport Office asked him to supply the affidavit covering 
membership in the Communist Party. Briehl, like Kent, refused. The Diree. 
tor then tentatively disapproved the application on the following grounds: 

“In your case it has been alleged that you were a Communist. Specifically 
it is alleged thit you were a member of the Los Angeles County Communist 
Party ; that you were a member of the Bookshop Association, St. Louis, Missouri; 
that you held Communist Party meetings; that in 1936 and 1941 you contributed 
articles to the Communist Publication ‘Social Work Today’; that in 1939, 1949 
and 1941 you were a sponsor to raise funds for veterans of the Abraham Lincoln 
Brigade in calling on the President of the United States by a petition to defend 
the rights of the Communist Party and its members; that you contributed to the 
Civil Rights Congress bail fund to be used in raising bail on behalf of con. 
victed Communist leaders in New York City; that you were a member of the 
Hollywood Arts, Sciences and Professions Council and a contact of the Logs 
Angeles Committee for Protection of Foreign Born and a contact of the Free. 
dom Stage, Incorporated.” 

The Director advised Briehl of his right to a hearing but stated that whether 
or not a hearing was held, an affidavit concerning membership in the Communist 
Party would be necessary. Briehl asked for a hearing and one was held. At 
that hearing he raised three objections: (1) that his “political affiliations” were 
irrelevant to his right to a passport; (2) that “every American citizen hag the 
right to travel regardless of politics’; and (3) that the burden was on the De. 
partment to prove illegal activities by Briehl. Briehl persisted in his refusal to 
supply the affidavit. Because of that refusal Briehl was advised that the Board 
of Passport Appeals could not under the Regulations entertain an appeal. 


Both Kent and Briehl filed suit in the United States district court, 
which granted a summary judgment against Kent and dismissed the 
Briehl case on the ground that his case was indistinguishable from 
that of Kent. Both cases were heard together by the court of appeals, 
sitting en banc, which affirmed the district court’s decision (248 F 2d 
561, 600). Thereupon the Supreme Court granted certiorari (355 
U.S. 881). 

In the Supreme Court, Mr. Justice Douglas delivered the opinion of 
the Court with Justices Clark, Burton, Harlan, and Whittaker dis- 
senting. In its opinion the majority first stated the function of a pass- 
port in American law: 

The Court first noted the function that the passport performed in American 
law in the case of Urtetiqui v. D’Arbel, 9 Pet. 692, 699, decided in 1835: 

“There is no law of the United States, in any manner regulating the issuing 
of passports, or directing upon what evidence it may be done, or declaring their 
legal effect. It is understood, as matter of practice, that some evidence of 
citizenship is required, by the secretary of state, before issuing a passport. This, 
however, is entirely discretionary with him. No inquiry is instituted by him to 
ascertain the fact of citizenship, or any proceedings had, that will in any manner 


bear the character of a judicial inquiry. It is a document, which, from its nature 
and object, is addressed to foreign powers; purporting only to be a request, that 


the bearer of it may pass safely and freely; and is to be considered rather in the 
character of a political document, by which the bearer is recognized, in foreign 
countries, as an American citizen; and which, by usage and the law of nations, is 
received as evidence of the fact.” 


It noted the great value and necessity of a passport abroad but 
stated that throughout most of our history, indeed until quite recently, 


such a document was not a legal requirement for leaving or entering 
the United States. The Court pointed out that, apart from minor ex- 


ceptions, it was first made a requirement by section 215 of the act of 
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June 27, 1952 (66 Stat. 190; 8 U.S. C. 1185), which states that after a 
rescribed proclamation by the President, it is “unlawful for any 
citizen of the United States to depart from or enter, or attempt to de- 
art from or enter, the United States unless he bears a valid passport.” 
he necessary pr oclamation has been made. (See Proc. No. 3004, 67 
Stat. 31.) The Court then noted some of the laws enacted and de- 
cisions, rulings and regulations by the Executive Department con- 
cerning them. The C ourt stated : 


* * * Finally in 1856 Congress enacted what remains today as our basic pass- 
port statute. Prior to that time various federal officials, state and local officials, 
and notaries public had undertaken to issue either certificates of citizenship or 
other documents in the nature of letters of introduction to foreign officials request- 
ing treatment according to the usages of international law. By the Act of August 
18, 1856, 11 Stat. 52, GU-61, 22 U. S. C. § 211a, Congress put an end to those 
practices. This provision, as codified by the Act of July 3, 1926, 44 Stat., 
Part 2, 887, reads, 

“The Secretary of State may grant and issue passports * * * under such 
rules as the President shall designate and prescribe for and on behalf of the 
United States, and no other person shall grant, issue, or verify such passports.” 

Thus for most of our history a passport was not a condition to entry or exit. 

It is true that, at intervals, a passport has been required for travel. Mention 
has already been made of the restrictions imposed during the War of 1812 and 
during the Civil War. A like restriction, which was the forerunner of that con- 
tained in the 1952 Act, was imposed by Congress in 1918. 

The Act of May 22, 1918, 40 Stat. 559, made it unlawful, while a Presidential 
Proclamation was in force, for a citizen to leave or enter the United States “un- 
less he bears a valid passport.” See H. R. Rep. No. 485, 65th Cong., 2d Sess. 
That statute was invoked by Presidential Proclamation on August 8, 1918, 40 
Stat. 1829, which continued in effect until March 3, 1921. 41 Stat. 1359. 

The 1918 Act was effective only in wartime. It was amended in 1941 so that 
it could be invoked in the then-existing emergency. 55 Stat. 252. See S. Rep. 
No. 444, 77th Cong., Ist Sess. It was invoked by Presidential Proclamation. 
Proc. No. 2523, November i4, 1:41, 55 Stat. 1696. That emergency continued 
until April 28, 1952. Proc. No. 2974, 66 Stat. C31. Congress extended the statu- 
tory provisions until April 1, 1953. 66 Stat. 54, 57, 96, 137, 330, 233. It was dur- 
ing this extension period that the Secretary of State issued the Regulations here 
complained of. 

Under the 1926 Act and its predecessor a large body of precedents grew up 
which repeated over and again that the issuance of passports is “a discretionary 
act” on the part of the Secretary of State. The scholars, the courts, the Chief 
Executive, and the Attorneys General, all so said. This long-continued execu- 
tive construction should be enough, it is said, to warrunt the inference that 
Congress had adopted it. See Allen v. Grand Central Aircraft Co., 347 U. S. 535, 
344-545; United States v. Allen-Bradley Co., 352 U. S. 806, 310. But the key 
to that problem as we shall see, is in the manner in which the Secretary’s discre- 
tion was exercised, not in the bare fact that he had discretion. 

The right to travel is a part of the “liberty” of which the citizen cannot be 
deprived without the due process of law of the Fifth Amendment. So much is 
conceded by the Solicitor General. In Anglo-Saxon law that right was emerging 
at least as early as the Magna Carta. Chafee, Three Human Rights in the Con- 
stitution (1956), 171-181, 187 et seq., shows how deeply engrained in our history 
this freedom of movement is. Freedom of movement across frontiers in either 
direction, and inside frontiers as well, was a part of our heritage. Travel abroad, 
like travel within the country, may be necessary for a livelihood. It may be as 
close to the heart of the individual as the choice of what he eats, or wears, or 
reads. Freedom of movement is basic in our scheme of values. See Crandall vy. 
Nevada, 6 Wall. 35, 44: Williams v. Fears, 179 U. S. 270, 274; Edwards v. Cali- 
fornia, 314 U. S. 160. “Our nation,” wrote Chafee, “has thrived on the principle 
that, outside areas of plainly harmful conduct, every American is left to shape 
his own life as he thinks best, do what he pleases, go where he pleases.” Jd.. 
at 197. 

Freedom of movement also has large social values. As Chafee put it, 

“Foreign correspondents and lecturers on public affairs need first-hand infor- 
mation. Scientists and scholars gain greatly from consultations with colleagues 
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in other countries. Students equip themselves for more fruitful careers in the 
United States by instruction in foreign universities. Then there are reasons 
close to the core of personal life—marriage, reuniting families, spending hours 
with old friends. Finally, travel abroad enables American citizens to under. 
stand that people like themselves live in Europe and helps them to be well. 
informed on public issues. An American who has crossed the ocean ig not 
obliged to form his opinions about our foreign policy merely from what he ig 
told by officials of our government or by a few correspondents of American news. 
papers. Moreover, his views on domestic questions are enriched by seeing how 
foreigners are trying to solve similar problems, In many different ways direct 
contact with other countries contributes to sounder decisions at home.” J@, 
at 195-196. And see Vestal, Freedom of Movement, 41 Iowa. L. Rev. 6, 13-14. : 

Freedom to travel is, indeed, an important aspect of the citizen’s “liberty,” 
We need not decide the extent to which it can be curtailed. We are first con. 
cerned with the extent, if any, to which Congress has authorized its curtailment, 

The difficulty is that while the power of the Secretary of State over the issu- 
ance of passports is expressed in broad terms, it was apparently long exercised 
quite narrowly. So far as material here, the cases of refusal of passports gen- 
erally fell into two categories. First, questions pertinent to the citizenship of 
the applicant and his allegiance to the United States had to be resolved by the 
Secretary, for the command of Congress was that ‘No passport shall be granted 
or issued to or verified for any other persons than those owing allegiance, 
whether citizens or not, to the United States.” 32 Stat. 386, 22 U.S. C. § 212, 
Second, was the question whether the applicant was participating in illegal 
conduct, trying to escape the toils o% the law, promoting passport frauds, or 
otherwise engaging in conduct which would violate the laws of the United 
States? See 3 Moore, International Law Digest (1906), § 512; 3 Hackworth, 
Digest of International Law (1942), § 268; 2 Hyde, International Law (2d rey, 
ed.), § 401. 

The grounds for refusal asserted here do not relate to citizenship or allegiance 
on the one hand or to criminal or unlawful conduct on the other. Yet, so far as 
relevant here, those two are the only ones which it could fairly be argued were 
adopted by Congress in light of prior administrative practice. One can find in 
the records of the State Department rulings of subordinates covering a wider 
range of activities than the two indicated. But as respects Communists these 
are scattered rulings and not consistently of one pattern. We can say with as- 
surance that whatever may have been the practice after 1926, at the time the 
Act of July 3, 1926, was adopted, the administrative practice, so far as relevant 
here, had jelled only around the two categories mentioned. We, therefore, hesi- 
tate to impute to Congress, when in 1952 it made a passport necessary for for- 
eign travel and left its issuance to the discretion of the Secretary of State, a 
purpose to give him unbridled discretion to grant or withhold a passport from 
a citizen for any substantive reason he may choose. 


The Court then pointed out that the more restrictive regulations 
were applied in 1918 and 1941 as war measures and that it was not 
compelled to equate this present problem with problems that may 
arise under the war power. It cited Korematsu v. UV. S. (323 U.S. 
914, 218), where the Government in time of war had been allowed to 
exclude citizens from their homes and restrict their freedom of move- 
ment only on a showing of “the gravest imminent danger to the pub- 
lic safety.” It stated that there the Nation was at war and that the 
Congress and the Chief Executive moved in coordinated action, but 
that no such condition presently exists. “No such showing of ex- 
tremity, no such showing of joint action by the Chief Executive and 
the Congress to curtail a constitutional right of the citizen has been 
made here.” 

Finally the Court stated: 


Since we start with an exercise by an American citizen of an activity included 
in constitutional protection, we will not readily infer that Congress gave the 
Secretary of State unbridled discretion to grant or withhold it. If we were 
dealing with political questions entrusted to the Chief Executive by the Constt- 
tution we would have a different case. But there is more involved here. In 
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part, of course, the issuance of the passport carries some implication of inten- 
tion to extend the bearer diplomatic protection, though it does no more than 
“request all whom it may concern to permit safely and freely to pass, and in 
case of need to give all lawful aid and protection” to this citizen of the United 
States. But that function of the passport is subordinate. Its crucial function 
today is control over exit. And, as we have seen, the right of exit is a personal 
right included within the world “liberty” as used in the Fifth Amendment. If 
that “liberty” is to be regulated, it must be pursuant to the law-making func- 
tions of the Congress. Youngstown Sheet and Tube Co. v. Sawyer, supra. And 
if that power is delegated, the standards must be adequate to pass scrutiny by 
the accepted tests. See Panama Refining Co. v. Regan, 293 U. 8. 388, 420-430. 
Cf. Cantwell v. Connecticut, 310 U. 8S. 296, 307; Niemotko v. Maryland, 340 U. 8. 
268, 271. Where activities or enjoyment, natural and often necessary to the 
well-being of an American citizen, such as travel, are involved, we will construe 
narrowly all delegated powers that curtail or dilute them. See Hx Parte Endo, 
323 U. S. 283, 301-3802. Cf. Hannegan v. Esquire, 327 U. 8. 146, 156; United 
States v. Rumely, 345 U. S. 41, 46. We hesitate to find in this broad generalized 
power an authority to trench so heavily on the rights of the citizen. 

Thus we do not reach the question of constitutionality. We only conclude 
that § 1185 and § 21lla do not delegate to the Secretary the kind of authority 
exercised here. We deal with beliefs, with associations, with ideological mat- 
ters. We must remember that we are dealing here with citizens who have 
neither been accused of crimes nor found guilty. They are being denied their 
freedom of movement solely because of their refusal to be subjected to inquiry 
into their beliefs and associations. They do not seek to escape the law nor to 
violate it. They may or may not be Communists. But assuming they are, the 
only law which Congress has passed expressly curtailing the movement of Coin- 
munists across our borders has not yet become effective. It would therefore be 
strange to infer that pending the effectiveness of that law, the Secretary has 
been silently granted by Congress the larger, the more pervasive power to cur- 
tail in his discretion the free movement of citizens in order to satisfy himself 
about their beliefs or associations. 

To repeat, we deal here with a constitutional right of the citizen, a right 
which we must assume Congress will be faithful to respect. We would be faced 
with important constitutional questions were we to hold that Congress by 
§ 1185 and § 211la had given the Secretary authority to withhold passports to 
citizens because of their beliefs or associations. Congress has made no such 
provision in explicit terms; and absent one, the Secretary may not employ that 
standard to restrict the citizens’ right of free movement. 

Reversed. 


The dissenting Justices wrote their opinion presenting the opposite 
view upholding the right of the Secretary to exercise his discretion in 
the issuance of passports. 


B. DAYTON V. DULLES 


This case was also decided by a 5 to 4 majority with the same 
Justices dissenting and for the same reasons. The Court stated: 


Petitioner, a native born citizen, is a physicist who has been connected with 
various Federal projects and who has been associated as a teacher with several 
of our universities. In March, 1954 he applied for a passport to enable him to 
travel to India in order to accept a position as research physicist at the Tata 
Institute of Fundamental Research, affiliated with the University of Bombay. 
In April 1954 the Director of the Passport Office advised him that his appli- 
cation was denied because the Department of State “feels that it would be con- 
trary to the best interest of the United States to provide you passport facilities 
at this time.” 

Petitioner conferred with an officer of the Passport Office and as a result 
of that conversation executed an affidavit which covered the wide range of 
matters inquired into and which stated in part: 

“T am not now and I have never been a member of the Communist Party. 

“With the possible exception of a casual and brief association with the work 
of the Joint Anti-Fascist Refugee Committee for a few months in 1941 and 1$42 
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(all as related below); I am not now and have never been a member of any 
of the organizations deSignated on the Attorney General’s list (which I have 
carefully examined). 

“I am not now engaged and I have never engaged in any activities which, 
so far as I know or at any time knew, support or Supported the Communist move. 
ment. 

“I wish to go abroad for the sole purpose of engaging in experimental research 
in physics at the Tata Institute of Fundamental Research in Bombay. I am 
not going abroad to engage in any activities which, so far as I know or can 
imagine, will in any way advance the Communist movement.” 

The Director of the Passport Office wrote petitioner’s lawyer in reply that 
the Department had given careful consideration to.the affidavit and added, “jp 
view of certain factors of Mr. Dayton’s case which I am not at liberty to discugg 
with him, the Department must adhere to its previous decision that it would be 
contrary to the best interests of the United States to provide Mr. Dayton with 
passport facilities at this time.” Later the Director wrote again, saying: 

“In arriving at its decision to refuse passport facilities to Mr. Dayton, the 
Department took into consideration his connection with the Science for Victory 
Committee and his association at that time with various communists. However, 
the determining factor in the case was Mr. Dayton’s association with persons 
suspected of being part of the Rosenberg espionage ring and his alleged presence 
at an apartment in New York which was allegedly used for microfilming materia] 
obtained for the use of a foreign government.” 

Thereupon petitioner, pursuant to the Passport Regulations of the Secretary 

of State, as amended, 22 CFR § 51.1 et seq. filed a petition of appeal, with the 
Board of Passport Appeals. He also requested, pursuant to the Regulations, 
information from the Board of particulars concerning three iteins: (1) peti- 
tioner’s alleged “association with various communists’; (2) his ‘association 
with persons suspected of being part of the Rosenberg espionage ring”; and (3) 
his “alleged presence at an apartment in New York which was allegedly used for 
microfilming material obtained for the use of a foreign government.” The 
Board’s reply contained some, but very little, of the information requested; and 
it stated: 
+ “The file contains information indicating that the applicant was present at 
65 Morton Street, New York City in the summer 1949 (July or August) and at 
Apartment 61, 65 Morton Street, New York City, during the month of January 
1950. The applicant's relationship, if any (past or present), with the following- 
named persons is considered pertinent to the Board’s review and consideration 
of the case: Marcel Scherer, Rose Segure, Sandra Collins, Frank Collins, Ber- 
nard Peters, Kurt Fritz, Karl Sitte, Louis S. Weiss, Alfred Sarant, and 
William Perl.” 

A hearing was held at which witnesses for petitioner and for the State Depart- 
ment testified. Pursuant to the Regulations the Board announced, over peti- 
tioner’s protest, that it would consider ‘a confidential file composed of investiga- 
tive reports from Government agencies” which petitioner would not be allowed 
to examine. Later petitioner was advised by the Acting Secretary of State that 
the Board had submitted its recommendation and that the Secretary, after “a 
review of the entire record and on the basis of all the evidence, including that 
contained in confidential reports of investigation,” had denied the application, 
The denial was rested specifically upon §51.135 of the Regulations. 

Petitioner then brought suit in the District Court for deciaratory relief. The 
District Court entered summary judgment for the Secretary. 146 F. Supp. 876. 
The Court of Appeals reversed, 237 F. 2d 43, and remanded the case to the 
Secretary for reconsideration in the light of its earlier decision in Boudin y, 
Dulles, 235 F. 2d 582. 

On remand the Secretary without further hearing denied the application under 
§51.1385 (c), saying that “the issuance of a passport would be contrary to the 
national interest.” The Secretary at this time filed a document called ‘Decision 
and Findings” which is reproduced as an Appendix to this opinion. 

The District Court again granted summary judgment for the Secretary, 146 
F. Supp. 876; and the Court of Appeals affirmed by a divided vote, * * *. The 
case is here on a petition for a writ of certiorari. 355 U.S. 911. 

The question most discussed in the briefs and on oral argument is whether the 
hearing accorded petitioner satisfied the requirements of due process. A majority 
of the Court thinks we need not reach that constitutional question, since on their 
face these findings show only a denial of a passport for reasons which we have 
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today held to be impermissible. Aent v. Dulles, ante, p. _.. Whether there are 
undisclosed grounds adequate to sustain the” Secretary’s action is not here for 


decision. 
Reversed. 


Cc. THE PRESIDENT’S MESSAGE TO CONGRESS REQUESTING LEGISLATION 


On July 7, 1958, the President sent a message to the Congress re- 
questing legislation to enable the Secretary of State to refuse pass- 
ports under certain circumstances. The message states (Daily Con- 
gressional Record, vol. 104, pp. 11832-11833) : 

To the Congress of the United States: 


Since the earliest days of our Republic, the Secretary of State has had the 
authority to issue or deny passports. Historically this authority stems from the 
Secretary's basic responsibilities as the principal officer of the President con- 
cerned with the conduct of foreign relations. Congress has over a period of years 
given the Secretary of State certain additional statutory authority in the field. 

In recent years the Secretary of State has based his limitation of passports on 
two general grounds. The first of these has been that an applicant’s travel, 
usually to a specific country or countries, was inimical to United States foreign 
relations. The second of the general grounds of denial has been that the 
applicant is a member of the Communist Party; is under Communist Party dis- 
cipline, domination, or control; or that the applicant is traveling abroad to assist 
knowingly the international Communist movement. 

Recently the Supreme Court limited this power to deny passports under exist- 
ing law. It is essential that the Government today have power to deny pass- 
ports where their possession would seriously impair the conduct of the foreign 
relations of the United States or would be inimical to the security of the United 
States. 

Moreover, the Secretary should have clear statutory authority to prevent 
Americans from using passports for travel to areas where there is no means © 
protecting them, or where their presence would conflict with our foreign-policy 
objectives or be inimical to the security of the United States. Such grounds for 
restricting or denying passports may or may not have any connection with the 
international Communist movement. They are, however, essential for the orderly 
conduct of our foreign relations and basic to the maintenance of our own national 
security. 

In exercising these necessary limitations on the issuance of passports, the ex- 
ecutive branch is greatly concerned with seeing to it that the inherent rights of 
American citizens are preserved. Any limitations on the right to travel can only 
be tolerated in terms of overriding requirements of our national security, and 
must be subject to substantive and procedural guaranties. 

The Secretary of State will submit to the Congress a proposed draft of legisla- 
tion to carry out these recommendations. I wish to emphasize the urgency of the 
legislation I have recommended. Each day and week that passes without it ex- 
poses us to great danger. I hope the Congress will move promptly toward its 
enactment. 

Dwicut D. EISENHOWER. 

The WuiteE Hovuskr, July 7, 1958. 


D. LETTER FROM TITE SECRETARY OF STATE TRANSMITTING DRAFT BILL 


DEPARTMENT OF STATE, 
Washington, July 7, 1958. 
Hon. SAM RAYBURN, 
Speaker of the House. 

DEAR Mr. SpeEAKER: I transmit for the consideration of the Congress a draft 
bill to implement the suggestions made by the President in his message to the 
Congress of July 7, 1958, on the subject of passport legislation. 

As indicated by the President in his message to the Congress, the Supreme 
Court has ruled that the Government is without statutory authority to deny 
passports to supporters of the international Communist movement. Enactment 
of the proposed draft bill would supply the authority now lacking. 
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I think there can be no doubt in anyone’s mind that we are today engaged for 
survival in a bitter struggle against the international Communist movement, 
Congress itself has so concluded in numerous statutory findings and congreg. 
sional reports. The international Communist movement seeks everywhere to 
thwart United States foreign policy. It seeks on every front to influence foreign 
governments and peoples against the United States and eventually by every 
means, including violence, to encircle the United States and subordinate ug to 
its will. The issuance of United States passports to supporters of that movement 
facilitates their travel to and in foreign countries. It clothes them when abroad 
with all the dignity and protection that our Government affords. Surely our 
Government should be in a position to deny passports to such persons. 

In view of the urgency of this matter, it is my hope that the Congress may 
proceed promptly to a consideration of the draft bill as a preliminary to its early 
enactment, 

Sincerely yours, 
JOHN FOSTER DULLEs, 


A BILL To provide standards for the issuance of passports, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Passport 
Act of 1958.” 


TITLE I—AUTHORITY TO ISSUE PASSPORTS; PERSONS ENTITLED TO 
PASSPORTS 


Sec. 101. (a) The Secretary of State and any officer of the United States duly 
authorized by him may issue, renew, deny, or revoke passports in the United 
States, in territories over which the United States exercises trusteeship, and in 
foreign countries. No other persons shall issue, renew, deny, or revoke such pags- 
ports. 

(b) The Secretary of State is authorized to prescribe regulations consistent 
with this Act pertaining to passports. 

Sec. 102. Passports shall be issued only to ciitzens of the United States or per- 
sons who, though not citizens of the United States, owe permanent allegiance to 
the United States. No person other than those enumerated above shall be in- 
cluded in a passport issued to another. 

Sec. 103. A passport shall be issued to a person qualified under section 102 upon 
the completion of the prescribed application, except that no passport, other than 
one issued in a foreign country and limited for direct and immediate return to the 
United States, shall be issued to any person in one or more of the following 
categories: 

(1) Persons under indictment or information for a felony; or 

(2) Persons under indictment or information for violating sections 107 or 402 of 
this Act; or 

(3) Persons who are free on bail pending appeal from criminal conviction; or 

(4) Persons who have been convicted within five years of violating sections 107 
or 402 of this Act, unless a bond in the sum of $5,000 is posted conditioned upon 
compliance with such sections during the period for which a passport may be 
issued ; or 

(5) Persons as to whom it is determined upon substantial grounds that a pur- 
pose for which the passport is requested is to travel to or in a country or area 
which has been designated by the Secretary of State in a determination made and 
published under section 401; or 

(6) Persons as to whom it is determined upon substantial grounds that their 
activities or presence abroad or their possession of a passport would (i) be in 
violation of any law of the United States or of any State or Territory, or any 
order issued by any court in the United States; (ii) seriously impair the conduct 
of the foreign relations of the United States; or (iii) be inimical to the security 
of the United States. 

Sec. 104 (a) The Congress finds that the international Communist movement 
seeks everywhere to thwart United States policy, to influence foreign govern- 
ments and peoples against the United States, and by every means, including 
violence, to weaken the United States and ultimately to bring it under Com- 
munist domination; that the activities of the international Communist move- 
ment constitute a grave peril to the security of the United States; that the 
issuance of a passport to any applicant described in section 104 (b) facilitates 
the travel of such person to and in foreign countries and presumptively sup- 
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ports the activities and operations of the international Communist movement; 
and that, in view of the unbroken history of the fraudulent use of United States 
passports by supporters of the international Communist movement, the mere 
possession of a passport by a person described in section 104 (b) presumptively 
Jends support to the activities and operations of the international Communist 
movement. 

(b) In determining whether a person is within the categories described in 
section 103 (6) (ii) or (iii) the Secretary shall take into account the foregoing 
findings by the Congress and shall consider as material, among other matters 
whether the applicant is a person who, whether or not a member or former 
member of, or affiliated with, the Communist Party, knowingly engages dr has 
engaged, within ten years prior to filing the passport application, in activities 
in furtherance of the international Communist movement. 

(c) If the evidence in any proceeding under title III of this Act is such as 
to warrant the conclusion that a person is within section 104 (b), the person 
shall have the burden of proving that he is not within one of the categories de- 
scribed in section 103 (6) (ii) or (iii). 

(d) The provisions of this section shall continue in effect until such time 
as the President or the Congress shall determine and declare that the activities 
of the international Communist movement are no longer such as to require 
their application. Until such determination and declaration have been made, 
each applicant for a passport shall be required to state in the passport applica- 
tion whether he is, or has been within ten years prior to verifying the applica- 
tion, a member of the Communist Party or a supporter of the international 
Communist movement, and to state the circumstances of any such membership 
or to state his activities in support of the international Communist movement. 

Sec. 105. Notwithstanding the provisions of sections 103 and 104 of this Act, 
the Secretary of State may direct the issuance cf a passport in any case, pro- 
vided he deems such action advisable in the national interest. Such pass- 
[— be limited with respect to duration and the areas for which it is 
valid. 

Sec. 106. Upon application therefor, duly completed, a passport shall be issued, 
or the applicant shall be informed in writing of a denial thereof, within 90 days 
after the receipt of such application. A denial shall set forth the reasons 
therefor, as specifically as is consistent with considerations of national security 
and foreign relations. A passport may be revoked whenever the holder thereof 
is not entitled to a passport under the terms of this Act. Upon the revocation of a 
passport, the holder thereof shall be informed in writing of the reasons therefor, 
as specifically as is consistent with considerations of national security and 
foreign relations. 

Sec. 107. A passport issued under this Act shall at all times remain the proper- 
ty of the United States. It shall be unlawful for any holder of a passport to re- 
fuse to surrender it upon proper demand by the Secretary of State or his au- 
thorized agent. 


TITLE II—REQUIREMENTS FOR ISSUANCE OF PASSPORT 


Sec. 201. Before a passport is issued to any person, such person shall subscribe 
to and submit a written application, duly verified by his oath or affirmation 
before a person authorized to take passport applications, containing a true 
recital of each and every matter of fact which may be required by law or by 
the regulations authorized by this Act to be stated as a prerequisite to the is- 
suance of any such passport, including statements as to the applicability of any 
of the provisions of sections 103 and 104. Any person authorized to take passport 
applications may admiinster oaths in connection with such applications. 

Sec. 202. There shall be collected and paid into the Treasury of the United 
States quarterly a fee of $2 for executing each application for a passport and 
$9 for each passport issued: Provided, That nothing contained herein shall be 
construed to limit the right of the Secretary of State by regulation to authorize 
the retention by officials of the several States of the fee of $2 for executing an 
application for a passport. No fee shall be collected for passports issued to offi- 
cers or employees of the United States proceeding abroad in the discharge 
of their official duties, or to members of their immediate families, accompanying 
or residing with them abroad, or to seamen, or to widows, children, parents, 
brothers, and sisters of American soldiers, sailors, or marines, buried abroad 
whose journey is undertaken for the purpose and with the intent of visiting 
the graves of such soldiers, sailors, or marines, which facts shall be made 
a part of the application for the passport. 
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Sec. 203. Whenever a fee is erroneously charged and paid for the issuance 
of a passport to a person who is exempted from the payment of such a fee by 
section 202 of this Act, the Department of Treasury is authorized to refund to 
the person who paid such fee the amount thereof upon proper notice from the 
Department of State. 

Sec. 204. Whenever the appropriate officer within the United States of any 
foreign country refuses to visa a passport and the unused passport is returned 
within six months from the date of issue, the Department of Treasury igs ay. 
thorized, upon notice from the Department of State, to refund the issue fee of 
$9 to the person to whom the passport was issued. 

Sec, 205. A passport shall be valid for a period of three years. During 
period of two years thereafter and upon the payment of a fee of $5, it may be 
renewed for a period not to exceed five years from the date of issuance, 


TITLE III—PROCEDURE FOR REVIEW OF PASSPORT DENIAL 


Sec. 301. There shall be established within the Department of State a Pugs. 
port Hearing Board consisting of three ofticers of the Department to be designated 
by the Secretary of State. This Board shall have jurisdiction in all cases wierein 
a hearing is requested in writing within thirty days after notification of the 
denial, revocation, or restriction of a passport, except in cases of action taken 
by reason of noncitizenship or geographical restrictions of general applicability, 
The Board shall hold a hearing within ninety days after the receipt of the 
request unless such time limit is extended at the request of the party. 

Sec. 302. (a) The Secretary shall establish and make public rules which shall 
accord to the individual in proceedings before the Board the following rights: 

(1) To appear in person and to be represented by counsel; 

(2) To testify in his own behalf, present witnesses, and offer other evidence; 

(3) To cross-examine witnesses appearing against him at any hearing at which 
he or his counsel is present and to examine all other evidence which is made 
a part of the open record ; 

(4) To examine a copy of the transcript of the proceedings or to be furnished 
a copy upon request. 

(b) In order to protect information, sources of information and investigative 
methods, disclosure of which would have a substantially adverse effect upon 
the national security or the conduct of foreign relations, the Board may at any 
time consider oral or documentary evidence without making such evidence part 
of the open record. The Board shall furnish a résumé of any such evidence, and 
shall certify that it is a fair résumé. The Board shall take into consideration 
the individual’s inability to challenge information of which he has not been 
advised in full or in detail or to attack the credibility of information which has 
not been disclosed to him. 

Sec. 303. The Board shall make written findings, conclusions, and recom- 
mendations, which shall be transmitted with the entire record to the Secre- 
tary of State who shall make the final administrative determination. A copy 
of the recommendation and of such findings and conclusions as are based upon 
the open record shall be furnished the individual, who may within twenty 
days following the receipt thereof submit to the Secretary written objections 
thereto. The Secretary shall base his determination upon the entire record 
submitted to him by the Board, including all findings and conclusions, and 
upon any objections submitted by the individual. If the Secretary deems it 
necessary in the interests of national security or the conduct of foreign 
relations, and so certifies, he may also consider additional information, avail- 
able to him as Secretary of State, which cannot be made known to the in- 
dividual, either by résumé or otherwise. In appropriate cases, the Secretary 
may remand a case to the Board for further proceedings. In the event he 
takes action adverse to the individual, the Secretary shall make appropriate 
written findings, certifications, and conelusions. 

Sec. 304. The United States District Court for the District of Columbia 
shall have jurisdiction to review any final determination of the Secretary of 
State under section 303 of this Act to determine whether there has been com- 
pliance with the provisions of this Act ond of any regulations issued there 
under. In any such proceedings the court shall have power to determine 
whether any findings which are stated to be based upon the open record are 
supported by substantial evidence contained in that record, but as to the 
findings stated to be based on the closed record the court shall accept the 
résumé or certification by the Secretary or the Board as supporting such 
findings. 
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TITLE IV—GEOGRAPHICAL LIMITATIONS OF GENERAL 
APPLICABILITY 


Sec. 401. In the event that the Secretary of State makes a determination that 
the United States Government is unable to provide adequate protection to 
persons traveling in particular countries or areas, due to the lack of diplomatic 
relations or due to disturbances within such countries or areas, or that travel of 
United States nationals to or in such countries or areas would seriously impair 
the foreign relations or foreign policy of the United States, he may publish such 
determination and may cause notice thereof to be stamped on each passport 
thereafter issued, renewed, or amended. 

Sec. 402. No person who holds a passport or is included in the passport of 
another shall travel to or in any country or area which to his knowledge has been 
designated by the Secretary of State in a determination made and published 
under Section 401, except that in the national interest the Secretary may make 
exceptions to geographical limitations of general applicability for particular 
categories of persons. 

TITLE V—PENALTIES 
Sec. 501. Any person who violates the provisions of sections 107 or 402 shall be 


guilty of a misdemeanor and upon conviction be punished by imprisonment for a 
period not exceeding one year or by a fine not exceeding $1,000, or both. 
TITLE VI—LAWS REPEALED 

Sec. 601. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed : 

(1) Section 4076 of the Revised Statutes (22 U.S. C. 212); 

(2) Section 4077 of the Revised Statutes (22 U.S.C. 218) ; 

(3) Section 1 of title IX of the Act of June 15,1917 (22 U.S. C. 218): 

(4) Sections 1, 2, and 4 of the Act of June 4, 1920 (22 U.S. C. 214, 215, 216) ; 

(5) Sections 1, 2, and 3 of the Act of July 3, 1926 (22 U.S. C. 211a, 217a, 214a). 

(bh) All other laws, or parts of laws, in conflict or inconsistent with this Act 
are, to the extent of such conflict or inconsistency, repealed. 

Sec. 602. Nothing in this Act shall be construed to limit, amend, or repeal the 
provisions of section 215 of the Act of June 27, 1952, chapter 477, title II, chapter 
2 tet), 8. C. 1185) 

TITLE. VII—SEPARABILITY 

Sec. 701. If any provision of this Act is held invalid, the remaining provisions 
shall not be affected. 

TITLE VIII—EFFECTIVE DATE 


Sec. 801. This Act shall take effect fifteen days after its enactment. 


V. Concrustons Resreerin~ng Freperan Conrro or Cirizen’s Rien 


tT» 
ro 1 ASSPOR! 


A. Phe citizen has a constitutional right of personal liberty which 
includes the right of locomotion, i. e., to travel. 

B. The Secretary of State has a right to exercise official discretion 
in the issuance ot put sports. 

(. Neither of these rights is absolute. nor can they be exercised 
arbitrarily by the citizen or the Secretary, 

}). Prior to 1914 these mehts did not come mto confhiet, hence the 
lack of litigation. 

EK. With the growth of foreign passport restrictions, a passport has 
hecome a necessity to the exercise of the citizen's right to travel in 
peacetime, 

F. Ina war or emergency situation, the Federal Government may, 
through the use of its war powers, restrict the citizen's right to a pass 
port. 
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G. Such war restrictions on the citizen’s right to a passport must be 
exercised with due regard to the due process provisions of the fifth 
amendment, preserving a balance between the exigencies of the war 
and the citizen’s constitutional right. : 

H. Peace-time regulation of the citizen’s “liberty” or right to travel, 
i, e., to a passport, must be in pursuance of “the law- -making functions 
of Congress with standards established adequate to pass sc rutiny b 


the accepted tests” and with due regard to the citizen’s constitutional] 
rights. 
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(Note.—Two sections from the Report of the Commission on Government 
Security (June 1957), entitled “Passport Security Program” and “Confrontation,” 
which are relevant to this hearing, are incorporated into the record.) 


Introduction 


A passport has been defined generally as being in the nature of a political 
document allied to, and at times a part of, the conduct of foreign affairs. 

Its usage in the United States goes back over the better part of 2 centuries. 
In the early stages it amounted in international law to a letter of safe con- 
duct. Today it is an essentia] element to travel abroad by an American 
citizen. 

The statutory authority to grant or withhold a passport was vested in 
the Secretary of State by the Congress 101 years ago, but this exercise of 
discretion in the issuance is actually grounded in the power over foreign 
relations placed in the Executive by the Constitution. 

Passports have now become “big business.” From a figure of 21,719 
in 1912, the issuance or renewal of passports mushroomed to a total of 
559,066 in 1956. In the 10 years from 1947 to 1956, inclusive, the Pass- 
port Office reported a grand total of 3,641,675. In the Passport Office files 
today there are more than 35 million documents incidental to the conduct of 
its business, covering the period from 1940 to date. 

Whether Communists or those with sympathetic associations were en- 
titled to passports has been a problem existing almost from the time of the 
Bolshevik revolution in 1917. Marked fluctuations in the policy of the 
Department of State in this respect have been reviewed. 

The United States, like other nations, has had its full share of experience 
with Communist-inspired fraud and forgery and the full gamut of subtle 
devices employed in this field. 

This Commission has closely studied the history of the passport security 
program. The record to date is not particularly impressive. Serious de- 
ficiencies have been noted. 

Accordingly, the Commission has made 5 recommendations for legisla- 
tion, 7 for changes in present regulations, and 10 for revision of operational 


procedures. 


503 


ES 








504 PASSPORT REORGANIZATION ACT OF 1959 


HISTORY 


The United States Supreme Court in 1835 described the 19th-century con. 
cept of the passport as follows: 

There is no law of the United States, in any manner regulating the issuing of pags. 
ports.... It is a document, which, from its nature and object, is addressed to foreign 
powers; purporting only to be a request, that the bearer of it may pass safely and freely; 
and is to be considered rather in the character of a political document, by which the 
bearer is recognised, in foreign countries, as an American citizen; and which, by usage 
and the law of nations, is received as evidence of the fact.’ 

In 1933, an Assistant Secretary of State defined American passports in 
these terms: 

The American passport is a document of identity and nationality issued to persons 
owing allegiance to the United States and intending to travel or sojourn in foreign 
countries. It indicates that it is the right of the bearer to receive the protection and 
good offices of American diplomatic and consular officers abroad and requests on the 
part of the Government of the United States that the officials of foreign governments 
permit the bearer to travel or sojourn in their territories and in case of need to give 
him all lawful aid and protection. It has no other purpose.” 

Necessity and advisability for obtaining a passport——The Constitution 
contains no express provision relative to the right to travel abroad or the 
necessity for a passport in order to leave the country. However, complaints 
contained in the Declaration of Independence against restrictions upon the 
right to travel indicate the high value placed upon that right by Colonial 
Americans. 

Although Congress did not enact legislation governing the issuance of pass- 
ports during the early days of our country, the Secretary of State has issued 
passports at least since 1796.° 

As a matter of military necessity, Congress regulated the right to travel 
abroad during the War of 1812. That statute, which was passed in 1815, 
made it illegal for any person residing in the United States to enter terri- 
tory occupied by the British without a passport.* Violation of the act was 
made punishable by fine or imprisonment. Similarly, during the Civil 
War, the Department of State prohibited anyone from going abroad or 
from passing the lines of the United States Army without a passport.® 

When World War I began, American citizens were not required to carry 
passports when traveling abroad. However on November 14, 1914, the 
Department of State issued an order which said in part: 

All American citizens who go abroad should carry American passports, and should 


inquire of diplomatic or consular officers of the countries which they expect to visit 
concerning the necessity of having the passports visaed therefor.‘ 


1 Urtetiqui v. D'Arcy et al., 9 Pet. 692, 698. 

23 Hackworth, Digest of International Law, p. 435 (1942). 

3 The American Passport, published by the Department of State (1898), p. 77. 
*3 Stat. 195, 199-200. 

5 The American Passport, op. cit., pp. 49-50. 

© 3 Digest of International Law, op. cit., p. 526. 
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By letter dated June 5, 1917, the Secretary of Commerce requested steam- 
ship lines not to accept as a passenger on any oceangoing vessel departing 
from the United States and bound for a foreign port, nor to permit the 
departure thereon as a passenger, any citizen of the United States unless such 
citizen has a valid passport issued by the Department of State.’ 

By act approved May 22, 1918, Congress gave the President the power 
to make it a criminal offense for any citizen to depart the United States 
unless he had a valid passport.* The act of May 22, 1918, was imple- 
mented on August 8, 1918, by President Wilson.® Thereafter it was un- 
lawful for an American citizen to leave the United States without a valid 
passport. President Wilson also proclaimed that— 

No citizen of the United States shall receive a passport entitling him to leave or enter 
the United States, unless it shall affirmatively appear that there are adequate reasons for 


such departure or entry and that such departure or entry is not prejudicial to the 
interests of the United States. 


After the end of hostilities, American citizens could again leave the 
United States without passports. 

Just prior to World War II, the Department of State replaced all out- 
standing passports with a new style document. By this means it was 
pesible to remove all fraudulent or altered passports from circulation and 
also to remove passports from the hands of persons engaged in activities 
not in the best interest of the United States. A replacement passport was 
granted only after a thorough examination of the bona fides of the bearer.”° 

On November 14, 1941, the President of the United States proclaimed 
that “no citizen ... or person who owes allegiance . .. shall depart 
from . . . the United States . . . unless he bears a valid passport issued 
by the Secretary of State... .”™ 

At the presént time, it is provided by statute (66 Stat. 163, 190) that 
when the United States is at war or during the existence of a national 
emergency proclaimed by the President, if the President shall find that 
the interests of the United States require additional restrictions and pro- 
hibitions to those otherwise provided with respect to the departure of per- 
sons from and their entry into the United States, and shall so proclaim, 
it shall be unlawful, except as otherwise provided by the President, and 
subject to limitations and exceptions authorized by him, for any citizen 
of the United States, to depart from or enter the United States “unless he 
bears a valid passport.” The President has made a proclamation which 
brings these provisions into effect.** 

As shown above, during most of our history passports have not been 
required by this country of Americans who desired to travel abroad. How- 


"3 Digest of International Law, op. cit., p. 527. 

§40 Stat. 559. 

* 40 Stat. 1829. 

12 Department of State Bulletin, 1068 (1945). 

"Proclamation 2523; 55 Stat. 1696. 

8 Proclamation No. 3004, 18 F. R. 489, which followed Proclamation No. 2914. 
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ever, the State Department has, at least since 1845, pointed out the desirability 
of obtaining such a travel document.** 

In the general instructions in regard to passports, published in 1873 
by the Department of State, it is said: 

Citizens of the United States visiting foreign countries are liable to serious incop. 
venience if unprovided with authentic proof of their natonal character. The bey 
safeguard is a passport from this Department, certifying the bearer to be a citizen of 
the United States.“ 

The State Department also advised Americans to secure passports if 
they were planning to visit countries which required such documents at 
their frontier.° By 1867 all Europe, except Russia and Turkey, had prae. 
tically eliminated the passport. Since the end of the First World War, 
however, the majority of countries have required that foreigners entering 
their territories possess valid passports issued by the state of their 
nationality.*® 

Passports—By whom issued.—Before the establishment of the Federal 
Government, the States as well as municipal authorities had issued passports, 
This practice continued long after the adoption of the Constitution.’ [y 
1856, Congress passed a statute declaring that the Secretary of State “shall 
be authorized to grant and issue passports. and cause passports to be granted. 
issued and verified in foreign countries by such diplomatic or consular 
officers, of the United States, . . . and no other person shall graut. issue, 
or verify any such passport... .”?* Since 1856 a provision similar to 
the Act quoted above has been a part of the United States Code.'® But even 
so, passports, or documents in the nature of passports, have occasionally been 
granted by governors of various States. Whenever the Department of State 
has been presented with evidence that a governor of a State has issued a 
passport, it has advised him of the statute prohibiting the issue of passports 
by other than the Secretary of State or persons duly authorized by him.” 

Passport citizenship requirements.—There were instances in the 1820's 
of special passports being issued to foreigners.*’ In 1835, the Supreme 
Court referred to the practice of requiring “some evidence of citizenship” 
before issuing a passport.“ In 1856 Congress specifically provided that 


23 


passports could be issued only to citizens.** This was changed in 1863 


and the Department of State could issue passports to “any class of persons 
liable to military duty by the laws of the United States.” ** After the Civil 


3 The American Passport, op. cit., pp. 46, 54. 
* The American Passport, op. cit., p. 54. 

© The American Passport, op. cit., p. 169. 

1612 Department of State Bulletin, 1066 (1945) 
7 The American Passport, op. cit., p. 37. 

4511 Stat. 60. 

® Rev. Stat., sec. 4075; 22 U.S. C. 2]la. 

0 3 Digest of International Law, op. cit., pp. 470-471. 
71 The American Passport, op. cit., pp. 12-13. 
™ Urtetiqui v. D’Arcy, 9 Pet. 692, 698. 

73°11 Stat. 60. 


* 12 Stat. 754. 
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War, Congress again declared that passports could be issued only to citizens.” 
This law was codified into the Revised Statutes in 1874.2* Since 1902 pass- 
ports can be issued to all persons owing allegiance to the United States, 
whether citizens or not.?’ 

Oath of allegiance.—At least as early as 1861 applicants for passports 
were required to take an oath of allegiance to the United States.2* It is not 
improbable that the oath was originally intended to be a temporary measure 
which was to continue in force only during the Civil War; but the propriety 
of exacting a promise to support the Government from everyone who might 
ask from it the protection of a passport has been recognized by successive 
Secretaries of State since that time.” At the present time the applicant is 
required to take the following oath: 

Further, I do solemnly swear that I will support and defend the Constitution of the 
United States against all enemies, foreign and domestic; that I will bear true faith 
and allegiance to the same; and that I take this obligation freely, without any mental 
reservations, or purpose of evasion: So help me God. 

It has been the practice of the Department of State to permit applicants 
for passports who so desire to make an affirmation in place of an oath of 
allegiance. However, the requirement for one or the other will not be 
waived,*° 

Growing demand for passports.—Passport activity in 1912 amounted to 
21,719 passports issued and renewed. That American overseas travel in- 
creased after World War I is apparent froim the State Department statistics 
which show that 160,488 passports were procured in 1920. The figure ex- 
ceeded 200,000 in 1930, but receded considerably during the depression 
years that followed. As Hitler launched his European blitzkrieg in 1939, 
the number of passports issued and renewed dropped below 100,000 for 
the first time since 1919. With the prosperity following the war and the 
increased development of international air travel, the number of passports 
issued and renewed increased to nearly 300,000 by 1950. By 1956 this 
figure had risen to more than 559,000. 

In 1950, in deference to congressional intent expressed in the Internal 
Security Act *' and because leaders of the Communist Party had been con- 
victed of violating the Smith Act, as well as because the Communists were 
actively supporting the aggressors in the Korean conflict, a stricter policy 
was inaugurated. Before initiating this new policy the Department of State 
also took into consideration its own experience that since the end of World 
War I American Communists and alien Communists illegally in possession 


14 Stat. 54. 

Rev. Stat., sec. 4076. 

7 32 Stat. 386; 22 U. S. C. 212. 

% The American Passport, op. cit., p. 69. 

® The American Passport, op. cit., p. 69; 3 Digest of International Law, op. cit., pp. 493-495; form 
DSP-11 (12-15-55) (Department of State passport application); 22 C. F. R. 51.23 (0) (1949 edition) ; 
Executive Order 4800 dated Jan. 31, 1928; Executive Order 7856 dated Apr. 2, 1938. 

"3 Digest of International Law, op. cit., p. 493. 

"50 U. S. C. 785. 


46396 0O—59——-33 
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of American passports had effectively carried on espionage, propaganda, anj 
revolutionary activities on behalf of the Soviet Government and the intern. 
tional Communist movement. 

Attack on the discretion of the Secretary of State to issue or refuse pay, 
ports.—The carrying out of the stricter policy referred to above led to criti, 
cism of the Department of State’s practices and procedures. As a result of 
this criticism, including that contained in a court decision adverse to the 
Department of State,** regulations were promulgated which made mandatory 
the discretionary policies which had previously been followed, and which 
provided for procedures in cases of persons refused passports. 

Five years have now elapsed since the court decided Bauer v. Acheson™ 
Until that time the discretion of the Secretary of State to issue or refuse 
passports had survived without serious contest as a necessary adjunct to the 
executive power to control foreign affairs. 

Since the Bauer case, there have been several court decisions which indi. 
cate that the position once held, i. e., that the Secretary of State has absolute 
discretion in issuing passports, is necessarily undergoing a change. 

Reorganization of the Passport Office——The Passport Office was thor. 
oughly reorganized in 1955. New and adequate quarters were acquired and 
revisions in procedure were effected. Today the Passport Office is geared to 
render fast, efficient service demanded by an ever more travel-consciou 


public.* However, security problems created by the need to prevent cer. | 


tain persons from traveling abroad are far from settled. 


LEGAL BASIS 


Introduction 


There are three aspects to the legal problem presented by a study of 
passports: (a) foreign policy, (b) national security, and (c) the duty to 
reconcile those two obligations of the government with the citizen’s need 
or urge to travel abroad. 

The Constitution * invests the President with the “power, by and with 
the advice and consent of the Senate, to make treaties, provided two-thirds 
of the Senators present concur; and he shall nominate, and by and with 
the advice and consent of the Senate, shall appoint ambassadors, other public 
ministers and consuls . . .” By natural evolution, constitutional powers 
of the President in the area of foreign policy have been delegated in many 


™ Bauer v. Acheson, 106 F. Supp. 445 (1952). 

%3 22 C. F. R. 51.135-143. 

™ Bauer v. Acheson, ibid. 

® Reorganization of the Passport Office, report of the Senate Committee on Government Operations, 
S. Rept. 1604, 84th Cong., 2d sess. 

* Art. II, sec. 2, clause 2. 
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respects to the Secretary of State. One of those delegations has been in 
the area of passports. 

A passport was defined in 1835 as a “document, which from its nature 
and object, is addressed to foreign powers; . . . and is to be considered 
rather in the character of a political document.” *’ In 1874 Congress pro- 
yided that no person other than the Secretary of State is authorized to 
“grant, issue OF verify a passport.” ** This provision has continued in 


effect. 


Statutes, Executive orders, and regulations 


There are four statutes * of principal concern in the study of passports 
as related to security: 
(1) 22U.S.C. A. 211 (a): 


Authority to grant, issue, and verify passports—The Secretary of State may grant 
and issue passports, and cause passports to be granted, issued, and verified in foreign 
countries by diplomatic representatives of the United States, and by such consul 
generals, consuls, or vice consuls when in charge, as the Secretary of State may desig- 
nate, and by the chief or other executive officer of the insular possessions of the 
United States, under such rules as the President shall designate and prescribe for and 
on behalf of the United States, and no other person shall grant, issue, or verify such 
passports.” 


(2) 22 U.S.C. A. 212: 


Who entitled to passport.—No passport shall be granted or issued to or verified for 
any other persons than those owing allegiance, whether citizens, or not, to the 
United States.” 


(3) 8 U. S. C. A. 1185: 


Travel control of citizens and aliens during war or national emergency—Restrictions 
and prohibitions on aliens—(a) When the United States is at war or during the 
existence of any national emergency proclaimed by the President, . . . and the Presi- 
dent shall find that the interests of the United States require that restrictions and pro- 
hibitions in addition to those provided otherwise than by this section be imposed upon 
the departure of persons from and their entry into the United States, and shall make 
public proclamation thereof, it shall, until otherwise ordered by the President or 
the Congress, be unlawful— 


(6) After such proclamation as is provided for in subsection (a) of this section has 
heen made and published and while such proclamation is in force, it shall, except as 
otherwise provided by the President, and subject to such limitations and exceptions 
as the President may authorize and prescribe, be unlawful for any citizen of the 





" Urtetique v. D'Arcy et al., 9 Pet. 692, 34 U. S. 692 (1835). 
® Rev. Stats. 4075-4076 (1874). 

® Exclusive of criminal provisions discussed infra. 

“ 44 Stat. 887. 

© 32 Stat. 386. 
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United States to depart from or enter, or attempt to depart from or enter, the United 
States unless he bears a valid passport.” 


(4) 50 U. S. C. A. 785: 


Denial of passport to members of Communist organizations.—(a) When a Communist 
organization as defined in paragraph (5) of section 782 of this title is registered, oy 
there is in effect a final order of the Board requiring such organization to register, jt 
shall be unlawful for any member of such organization, with knowledge or notice that 
such organization is so registered or that such order has become tinal- 


(1) to make application for a passport, or the renewal of a passport, to be 
issued or renewed by or under the authority of the United States; or 
(2) to use or attempt to use any such passport. 


(6) When an organization is registered, or there is in effect a tinal order of the 
Board requiring an organization to register, as a Communist-action organization, jt 
shall be unlawful for any officer or employee of the United States to issue a passport 
to, or renew the passport of, any individual knowing or having reason to believe that 
such individual is a member of such organization.” 

It will be noted that there is no statutory requirement that a United States 
culizen or national must have a passport to depart from or enter into the 
United States in peacetime. 

These statutes have been implemented by Executive orders and proclama. 
tions, specifically Executive Order 7856,** which contains detailed regulations 
governing applications for and the issuance of passports. A more impor. 
tant provision of that order, section 124, authorized the Secretary of State 
“in his discretion to refuse to issue a passport, to restrict a passport for use 
only in certain countries, to restrict it against use in certain countries, to 
withdraw or cancel a passport already issued, and to withdraw a passport 
for the purpose of restricting its validity for use in certain countries.” By 
section 126 the Secretary of State was authorized “to make regulations on 
the subject of issuing, renewing, extending, amending, restricting, or with. 
drawing passports additional to these rules and not inconsistent therewith.” 
Pursuant to this authority the Secretary of State has issued and subsequently 
revised regulations on this subject.” 

The emergency provisions, 8 U. S. C. A. 1185, are invoked pursuant to 
Presidential Proclamation 2914,*° which declared that world conquest by 
Communist imperialism is the goal of forces of aggression and proclaimed 
a national emergency. Later, Presidential Proclamation 3004,*’ found that 
“the exigencies of the international situation . . . still require that certain 
restrictions and prohibitions, in addition to those otherwise provided by law, 
be imposed upon the departure of persons from and their entry into the 


U.S." 


“2 66 Stat. 190, a slightly modified reenactment of act of June 21, 1941, 22 U. S.C. A. 223. 
8 64 Stat. 993. “‘Board’’ refers to Subversive Activities Control Board, 50 U. S. C, A., 791. 


** March 31, 1938, 3 F. R. 799, 22 C. F. R. 51.1 -51.77 
4 22 C. F. R. 51-51.170, 52, 53.9. 

* Dec. 16, 1950. 

“T Jan. 17, 1953, 3. F. R. 1953 Supp., p. 20 
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Court decisions 


The executive department urges that the long history of congressional 
enactments has established the intent of Congress that the Secretary of State, 
subject to the direction of the President, should have complete discretion 
in the field of passport issuance. Until recently, the courts have seemingly 
agreed that the discretion of the Secretary of State in this field is complete. 

For example, in Miller v. Sinjan,* the court said: 

_,. @ finding that plaintiff had ceased to be a citizen of the United States was not 
necessary to the action of the State Department in denving him a passport, for the 
reason that the granting of a passport by the United States is, and always has been, 
a discretionary matter; and a passport, when granted, is not conclusive, nor is it even 
evidence, that the person to whom it is granted is a citizen of the United States... . 
This has been the law both prior to the passage of any statute relating to the granting 
of passports as well as subsequent to such statutes, now embodied in sections 4075 et 
seq., Revised Statutes. . . 

The first <hift in the position of the courts with reference to the unlimited 
discretion of the Secretary of State in the manner of the issuance of passports 
appears in Perkins v. Elg.*° This was a case in which a passport had been 
denied the appellant, Miss Elg, for the reason that she was not a citizen. The 
plaintiff in the lower court, Miss Elg, had joined the Secretary of Labor, then 
administrator of immigration laws, and the Secretary of State as defendants. 
The lower court dismissed the bill of complaint as against the Secretary 
of State. The dismissal was upon the ground that the court would not 
undertake by mandamus to compel the issuance of a passport or control by 
means of a declaratory judgment the discretion of the Secretary of State. 

Chief Justice Hughes, himself a former Secretary of State, said: 

..» The Secretary of State, according to the allegation of the bill of complaint, had 
refused to issue a passport to Miss Elg “solely on the ground that she had lost her 
native born American citizenship.” ‘The court below . . . declared Miss Elg “to be a 
natural born citizen of the United States” and we think that the decree should include 
the Secretary of State as well as other defendants. The decree in that sense would 
in no way interfere with the exercise of the Secretary’s discretion with respect to the 
issue of a passport, but would simply preclude the denial of a passport on the sole 
ground that Miss Elg had lost her citizenship. 

Since 1950, the refusal and/or revocation of passports by the Secretary 
of State has been the subject of litigation in the lower Federal courts. While 
the Secretary has not been uniformly unsuccessful in this litigation, the de- 
cisions point in the direction of there being distinct limitations upon the Sec- 
tetary’s discretion where security and not foreign policy is the determining 
factor. No case has as yet been taken by the Government to the Supreme 
Court. The cases in point are reviewed, briefly, below. 

Bauer v. Acheson ™ is the first of a series of what may be called ‘passport 
security” cases. The plaintiff, a naturalized citizen since 1944, was in Paris. 





* 289 F. 388 (C. A. 8, 1923). 
307 U. S. 325 (1939). 
"106 F. Supp. 445 (D. ©. D. €., 1951). 
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France, where she was employed as a journalist. She had gone to France 
in 1948 with a valid passport which was subsequently extended to January 
1, 1952. On June 4, 1951, representatives of the Secretary of State seized 
plaintiff's passport and declared it had been revoked. The revocation was 
without notice or hearing and the reason given was that “her activities are 
contrary to the best interests of the United States.” Plaintiff was informed 
that her passport would be returned to her, validated only for return to the 
United States, when she had completed travel arrangements for such return, 

The plaintiff sued the Secretary of State, asking for a review under the 
Administrative Procedure Act ™ and for an injunction against the denial of 
her right to a passport. As the plaintiff raised constitutional questions, a 
three-judge constitutional court was convened to hear the case. 

It was contended that the statutory authority of the Secretary of State to 
“grant and issue passports” and to “cause passports to be granted, issued and 
verified in foreign countries” did not include authority to revoke a passport, 
The court held that “the authority to issue passports necessarily implies 
authority also to regulate their use and to withdraw them.” 

The plaintiff further contended that the construction placed upon the pass. 
port control provisions by the Secretary of State that he could revoke and 
deny a passport without notice, hearing, and anything more than a general- 
ized statement of the reason for such action," is unconstitutional in that it 
violates the due process clause of the fifth amendment and ex post facto and 
bill-of-attainder provisions of the Constitution.® 


The court held that neither the statute nor the regulation is a bill of at. 
tainder or an ex post facto law. The court held further that since the 
statute and regulation in question are susceptible of a constitutional inter. 
pretation, they are constitutional. 

As to the question of the due process clause of the fifth amendment, the 
court held that while the “freedom to travel abroad, like other rights, is 
subject to reasonable regulation and control in the interest of the public 
welfare, . . . the Constitution requires due process and equal protection 
of the laws in the exercise of that control.” The court, after a compre: 
hensive discussion of the nature of passports, and of the requirements of 
due process, stated: “We conclude that revocation of the plaintiff’s passport 
without notice and hearing before revocation, as well as refusal to renew 
such passport without an opportunity to be heard, was without authority 
of law. It follows that the Secretary of State should be directed to renew 
or revalidate the plaintiff’s passport without the amendment making it 
valid only for return to the United States, unless a hearing is accorded her 
within a reasonable time.” * 





515 U. S.C. A. 1009. 

52 The regulations, 22 C. F. R. 53.8 (1949), provided ‘nothing in this part shall be construed to prevent 
the Secretary of State from exercising the discretion resting in him to refuse to issue a passport, to 
restrict its use, etc. .. .”’ 

53 Art. 1, sec. 9. 

4 Judge Fahy dissented from the opinion for the reason that the case should have been decided by one 
judge, rather than by a three-judge statutory court, and expressed no opinion on the merits. 
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The case of Schachtman v. Dulles** is an important passport security 
case. In this case, the appellant had sued in the Federal District Court of 
the District of Columbia to enjoin the Secretary of State from denying him 
a passport for the reason stated and for a declaratory judgment. The com- 
plaint was dismissed by the district court, the court holding that the denial 
was in the proper exercise of the Secretary’s discretion and the court lacked 
jurisdiction. An appeal from this decision was taken to the Court of Ap- 
peals for the District of Columbia Circuit. 

The court of appeals noted that Schachtman did not ask that the court 
require the Secretary to issue the passport, but only sought a ruling that 
the denial had been for legally insufficient grounds. 

The court, in its opinion, did not “suggest that a passport is no longer a 
political document, or that its issuance is not allied to, and at times a part 
of, the conduct of foreign affairs.” Continuing its discussion, the court 
pointed out that a passport is now essential to the lawful departure of an 
American citizen for Europe and the denial of a passport causes a depriva- 
tion of liberty. The court then said: 

The right to travel, to go from place to place as the means of transportation per- 
mit, is a natural right subject to the rights of others and to reasonable regulation 
under law. A restraint imposed by the Government of the United States upon this 
liberty, therefore, must conform with the provision of the Fifth Amendment that “no 
person shall be . . . deprived of . . . liberty . . . without due process of law.” 

The court observed that the case as presented did not involve procedural 
due process. There was no complaint the Secretary had failed to disclose 
the reason for his denial of the passport. A hearing of a sort was granted 
appellant and he was at least given an opportunity to state informally to an 
oficial of the Department the matters on which he relied in rebuttal of the 
reason given by the Department for refusing him a passport. 

The court said: 

What is involved at the present stage is a question of substantive due process— 
whether the refusal for the reason given, as alleged in the complaint and undisputed 
thus far by the Secretary, was arbitrary. 

The appellant’s own statement in the complaint of the reason he was 
refused a passport was accepted as true, for the Secretary of State did not 
answer the complaint. The passport was allegedly denied for the reason 
that the appellant was chairman of the Independent Socialists’ League which 
the Secretary of State understood had been classified by the Attorney Gen- 
eral as both subversive and communistic. Subsequently, the Department 
of State informed the appellant that despite the evidence that the league 
had no connection with the Communist International and was hostile thereto, 
the Department felt that it would be contrary to the best interests of the 
United States to grant a passport to the head of an organization which had 
been classified by the Attorney General as subversive, especially as he desired 
to travel abroad on behalf of the organization. 





% 225 F. 2d 938 (C. A. D. C., 1955). 
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The court said: . 


We think the complaint fairly read shows that the listing of the League by the 
Attorney General as subversive was the reason for the Secretary’s refusal to issue the 
passport, that is to say, that except for such listing the fact that appellant was head of 
the organization and wished to go to Europe on its business would not have been cop. 
sidered by the Secretary as ground for rejection of his application. 


The court further said: 


It is not for us to determine, in this case at least, that a passport should or should 
uot be granted, but only whether the reason given by the Secretary for its denial js 
sufficient. As to this we think the law must consider to be arbitrary, regardless of 
good faith, refusal of appellant’s application only because the League was listed 
by the Attorney General as subversive when appellant in detail denies the correctness 
of this characterization, alleges lack of opportunity so to demonstrate, and when 
these allegations are not challenged by the Secretary. In these circumstances a suff. 
cient basis for the action of the issuing authority apart from the mere listing must 
appear. For us to hold that the restraint thus imposed upon appellant is not arbi. 
trary would amount to judicial approval of a deprivation of liberty without a reasonable 
relation to the conduct of foreign affairs. 


Finally, the court said: 


We must not confuse the problem of appellant’s application for a passport with the 
conduct of foreign affairs in the political sense, which is entirely removed from judicial 
competence. For even though his application might be said to come within the scope 
of foreign affairs in a broad sense, it is also within the scope of the due process clause, 
which is concerned with the liberty of the individual free of arbitrary administrative 
restraint. There must be some reconciliation of these interests where only the right 
of a particular individual to travel is involved and not a question of foreign affairs on 
a politica] level. 

Following the decision of the court in the above-styled case, the Passport 
Office issued a passport to Mr. Schachtman on August 2, 1955. 

Shortly before the Schachtman case was decided, the same court, the 
United States Court of Appeals for the District of Columbia Circuit, issued 
an order, without opinion, in the case of Dulles v. Nathan ordering the 
Department of State to accord a quasi-judicial hearing on the application of 
Mr. Nathan for a passport. The order was dated June 2, 1955, and directed 
that the hearing be held on June 7, 1955, and to be concluded within 3 
days unless the court, upon application, should extend the time. The Pass. 
port Office issued a passport to Mr. Nathan on June 6, 1955; hence there 
was no necessity for a hearing. 

The Passport Office refused a passport to Leonard Boudin. He filed suit, 
moved for summary judgment and a preliminary injunction.’ In a memo- 
randum decision, Judge Youngdahl held that section 51.170, when used 
in conjunction with section 51.135 of the passport regulations, does not 
comport with due process. The case was remanded to the Passport Office 
tor a hearing within 20 days and the court directed “All evidence upon which 
the Office may rely for its decision under section 51.135 must appear on 


© 225 F. 2d 29 (C. A. D. C., 1955). 
*T 136 F. Supp. 218 (D. C. D. C., 1955). 
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record so that the applicant may have the opportunity to meet it and the 
Court to review it.” Both parties appealed from this decision, and on 
June 28, 1956, the decision was rendered. The decision analyzes in detail 
section 51.135 ®° of the passport regulations. 

Following the analysis, the court quoted in part from an affidavit filed by 
the Secretary of State in the district court: “The basis for my decision to 
deny the plaintiff further passport facilities rests on a pattern of associations 
and activities on the part of the plaintiff over an extended period of time 
leading to the conclusion that the plaintiff has been and continues to be a 
supporter of the Communist movement.” The court then said: “For pres- 
ent purposes, we accept the Secretary's affidavit as a statement that he has 
found that Boudin is a supporter of the Communist movement even though 
such finding was not communicated in his letter notifying Boudin that issu- 
ance of a passport was precluded by 51.135 of the passport regulations.” 

The court then pointed out that the Secretary’s finding did not conform 
to the requirements of the regulations, and the court stated: “We think 
that factual findings sufficient to bring the applicant within one of the classes 
described in section 51.135 are required before the Secretary may deny a 
passport under the authority of that regulation.” The court added: 


The matter must therefore be returned to the Secretary for reconsideration. He may 
conclude that a passport should be issued or that a further hearing is needed. But 
if he decides—with or without an additional hearing—that issuance of a passport 
would not be warranted under the regulations, he should advise Boudin in writing of 
the findings made, relating them to the sections relied on. We do not reach in the 
present posture of the case the contention made by Boudin that the Secretary cannot 
rely on confidential information in reaching his decision. But since that question may 
arise at a subsequent stage, we think the Secretary should—if he refuses a passport to 
Boudin after the further consideration we have ordered—state whether his findings 
are based on the evidence openly produced, or (in whole or in material part) on 
secret information not disclosed to the applicant. If the latter, the Secretary should 
explain with such particularity as in his judgment the circumstances permit, the nature 
of the reasons why such information may not be disclosed. . . . This will facilitate the 
task of the Courts in dealing with the question of the propriety of the Secretary's use 
of confidential information—a question which, we repeat, we do not now reach. 


8 935 F. 2d 532 (C. A. D. C., 1956). 

851.135 Limitations on issuance of passports to persons supporting Communist movement.—in order 
to promote the national interest by assuring that persons who support the world Communist movement 
of which the Communist Party is an integral unit may not, through use of United States passports, 
farther the purposes of that movement, no passport, except one limited for direct and immediate return 
to the United States, shall be issued to: (a) Persons who are members of the Communist Party or who 
have recently terminated such membership under such circumstances as to warrant the conclusion—not 
otherwise rebutted by the evidence—that they continue to act in furtherance of the interests and 
ander the discipline of the Communist Pariy; 

(b) Persons, regardless of the formal state of their affiliation with the Communist Party, who engage 
in activities which support the Communist movement under such circumstances as to warrant the 
conclusion—not otherwise rebutted by the evidence—that they have engaged in such activities as a 
result of direction, domination, or control exercised over them by the Communist movement; 

(c) Persons, regardless of the formal state of their affiliation with the Communist Party, as to whom 
there is reason to believe, on the balance of all the evidence, that they are going abroad te engage in 
activities which will advance the Communist movement for the purpose, knowingly and willfully of 
advancing that movement. 
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A passport was issued to Mr. Boudin August 29, 1956. 

On June 7, 1956, Robeson v. Dulles ® was decided in favor of the Seo. 
retary of State. In this case appellant Robeson had applied for a passport, 
It was refused tentatively pending further information which he refused to 
furnish. Robeson then brought suit in the district court asking for a judg. 
ment that he be found entitled to a passport and that certain regulations of 
the Secretary of State and rules of the Board of Passport Appeals be de. 
clared invalid because they are in violation of the statutes of the United 
States, the United States Constitution, and the Declaration of Human Rights 
of the United Nations. The complaint asked for an injunction enjoining 
the Secretary of State from continuing to deny a passport and directing him 
to issue one. The complaint was dismissed by the district court, and Robe. 
son appealed. 

The opinion of the court of appeals pointed out the various adminis. 
trative procedures with which the appellant refused to comply. Robeson 
had based his refusal on the grounds that the regulations were invalid and 
contended he should not be required to comply with them. The court said; 

Robeson failed to exhaust his administrative remedies. We think he was required 
to do so. He did not ask for a hearing but instead asserted the invalidity of the regu. 
lation providing for one. We cannot assume the invalidity of a hearing which has 
not been held or the illegality of questions which have not been asked. The judgment 
of the District Court should be affirmed. 

The Supreme Court has refused jurisdiction. Presumably the law now 
stands as announced, that administrative procedures must be complied with 
before an applicant may resort to the courts. 

A case which may go to the Supreme Court and permit an authoritative 
decision is that of Dayton v. Dulles. On February 6, 1956, by a memoran- 
dum decision, the district court found that “the denial of plaintiff’s applica- 
tion for a passport was a reasonable exercise of discretion by the Secretary 
of State under valid regulations, and that it was not in violation of the 
due process requirements of the Constitution.” Mr. Dayton appealed from 
this decision. 

The court of appeals in its decision referred to its opinion in, and dispo- 
sition of, the case of Boudin v. Dulles. The court stated that for the reasons 
given in that case the judgment of the district court was reversed and the 
case remanded for further proceedings not inconsistent with the opinion of 
the court. 

In compliance with the remanding order, the Secretary of State filed his 
“Decision and Finding in the case of Weldon Bruce Dayton” and sent a 
copy to Dayton. It was stated that the passport was denied under sec. 
51.135 (c) of the passport regulations and because the issuance of a pass- 
port would be contrary to the national interest. 


235 F. 2d 810 (C. A. D. C., 1950), certiorari denied Nov. 5, 1956. 
% 237 F. 2d 43 (C. A. D. C., 1956). 
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The decision of the Secretary of State was divided into six numbered 
paragraphs. The first four numbered paragraphs were based on informa- 
tion contained in the open record and related various Communist associa- 
tions and activities of the plaintiff. Other parts of the decision related 
several Communist associations and activities of the plaintiff based on con- 
fidential information contained in the files of the Department of State. 

The Secretary found “that the applicant is going abroad to engage in 
activities which will advance the Communist movement for the purpose, 
knowingly and willfully of advancing that movement.” 

The Secretary further stated that the substance of the confidential infor- 
mation was revealed to the applicant during the consideration of his appli- 
cation and that to disclose publicly the sources and details of this informa- 
tion would— 
be detrimental to our national interests by compromising investigative sources and 
methods and seriously interfering with the ability of this Department and the Execu- 
tive Branch to obtain reliable information affecting our internal security. 

The district court (December 21, 1956)*? noted that “we now have a 
decision and findings by the Secretary of State made in conformity with the 
ruling of the Court of Appeals.” 

The court then considered the question of due process and stated that 
the full significance of the findings in certain parts of the Secretary’s de- 
cision can be determined only by reference to other parts which are based 
on confidential information, the substance of which, however, was disclosed 
to the applicant. The sources and details were not disclosed, however, since 
the Secretary of State deemed that such disclosure would be detrimental to 
the national interest by compromising investigative sources and interfering 
with the ability of the executive branch to obtain reliable information affect- 
ing internal security. The Secretary of State further found that a full dis- 
closure “would have an adverse effect upon our ability to obtain and utilize 
information from sources abroad and interfere with our established rela- 
tionships in the security and intelligence area.” The Secretary of State 
added that his decision and findings were based not only upon the confiden- 
tial information referred to in the findings, but to other “confidential infor- 
mation contained in the files of the Department of State, the disclosure of 
which might prejudice the conduct of the United States foreign relations.” 

The court then stated: 

In the light of the foregoing, it is my opinion that the denial of a passport to the 
plaintiff did not violate either procedural or substantive due process. 

To hold otherwise would be to say that any citizen of the United States desiring a 
passport for the purpose of going abroad to engage in activities which will advance the 
Communist movement could force issuance of the passport unless the Secretary of 


State made disclosures detrimental to our national interest, affecting our internal 
security, and prejudicing the conduct of the United States foreign relations. 





"2 146 F. Supp. 876 (D. C. D. C., 1956). 








518 PASSPORT REORGANIZATION ACT OF 1959 


The court reviewed authorities which had recognized the delicacy of for. 
eign relations and their general immunity from judicial inquiry, and ob. 
served, “In addition to providing protection to the rights of individual citi. 
zens, the Constitution also recognizes interests of the Government and when 
conflicts arise, they can be resolved only by ‘balancing the conflicting indi. 
vidual and national interests involved.’ ” 

The court observed that the essence of the plaintifi’s claim is that he jg 
entitled to confrontation of all witnesses and that denial of such confront. 
tion constitutes a denial of due process. In other words, the plaintiff con. 
tends a right of confrontation in administrative proceedings equivalent to 
that conferred on defendants in criminal actions. The court stated that 
this position was not supported by authorities. 

l'inally, the court said: 

. . the Court must accept the reasons advanced by the Secretary of State for not dis. 
closing the source of the confidential information referred to, and, under the circum. 


stances of this case, the manner and use of confidential information accords with both 
procedural and substantive due process. 


An appeal to the Court of Appeals (D. C.) was noted February 15, 1957," 


Criminal sanctions 


A discussion of the legal framework of the passport security program 
would be inadequate without comment upon statutory provisions defining 
crimes in this area. 

Briefly summarized, the criminal sanctions relating to passports are as 
follows: 

1. [t is a crime willfully and knowingly to make any false statement in 
an application for a passport with intent to secure the issuance of a pass 
port either for one’s own use or for the use of another." 

The same section makes it a crime to use, willfully and knowingly, or 
furnish to another to use, a passport secured by any false statement. 

2. A second statute prohibits the forging, counterfeiting, mutilation, 
or alteration of a passport as well as the use of a forged, counterfeited, or 
mutilated passport. 

3. It is also a crime willfully and knowingly to use or attempt to use 
another person’s passport or to violate the terms and conditions of a pass 
port or the rules regulating the issuance of passports or to deliver a pass- 
port to anyone for use of persons other than the one to whom it was issued.” 

4, Violation of a safe conduct or passport duly issued under authority 
of the United States is a crime.” 


83 Civil Action No. 13717. 
%18 U.S.C. A. 1542. 
18 U. S.C. A. 1543 
18 U. S.C. A. 1544. 
718 U. S.C. A. 1545. 
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Besides the provisions contained in the Criminal Code, there are several 
other statutes concerning passports which are closely related to the security 
program and also impose a penalty for violation thereof. For example, 
as mentioned earlier, it is unlawful for any United States citizen to depart 
from or enter the United States without a passport in time of war or na- 
tional emergency as specified in the statute and a penalty may be imposed 
on any such citizen who attempts to travel in: violation of the statute.” 

The most recent criminal provision relating to passports is contained in 
Title I, Section 6, of the Internal Security Act of 1950," which provides 
that when a Communist organization as defined in the act is registered or 
there is in effect a final order of the SACB,” it shall be unlawful for any 
member, with knowledge or notice of such registration or order, to apply 
for a passport or the renewal of a passport to be issued under authority of 
the United States or to use or attempt to use such a passport. Further, the 
statute provides that it shall be unlawful for any officer or employee of the 
United States to issue a passport to or renew the passport of any such person. 

One of the more important of the few criminal prosecutions for violation 
of the passport laws which has reached the Supreme Court is the case of 
Browder v. United States." In this case, Earl Browder, who was at one 
time the leader of the Communist Party in the United States, traveled abroad 
on a passport obtained by false statements. He presented the passport in 
an effort to reenter the country and was indicted for a violation of title 18, 
section 1542, supra. While it was shown on the trial of the case that a 
passport was not required to reenter the United States on the date when 
Browder presented his passport, the Supreme Court affirmed his conviction 
and Judge Reed stated: “‘once the basic wrong under this passport statute 
is completed, that is, the securing of a passport by a false statement, any 
intentional use of that passport in travel is punishable.” 


Conclusion 


In conclusion, it appears definite from the decisions of the courts of 
appeals that the statutes relating to passports are constitutional, and the 
power to issue passports includes the power to revoke them. The con- 
stitutionality of regulations relating to security was raised in the case of 
Boudin v. Dulles, and the court in remanding the case for further action 
by the Secretary of State reserved judgment on that issue. 

Further, it is clear that an applicant for a passport must comply with 
the regulations and exhaust administrative remedies before resorting to 
the courts. 





®8U. S.C. A. 1185. 

50 U. S.C. A. 785. 

* Subversive Activities Control Board authorized by title I, see. 12, of the Internal Security Act of 
1950, 50 U. S. C. A, 791. 

" $12 U. S. 835 (1940). 
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On the other hand, the view of the Department of State that the courts | of | 
have no jurisdiction to review the manner in which the Secretary exercises | (oc 
the discretionary authority conferred upon him by law, has not been ac. | 
cepted by the courts of appeals. The courts in the above-discussed cases 
have held that the exercise of the Secretary’s discretion may not be arbi. 
trary, that an applicant is entitled to a quasi-judicial hearing on the tentative 
denial of a passport, and that the applicant is entitled to be informed with 
some specificity as to the reasons for the denial and the evidence supporting 
those reasons. The court in the Schachtman case held that the denial 
of a passport is a deprivation of liberty and hence such denial must conform 
to the due-process provisions of the fifth amendment. Many questions 
remain to be resolved, especially the discretionary right of the Secretary 
of State to refuse to grant a passport for any reason believed by him to be 
in the public interest. 

rev 

| den 
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Jurisdiction over all American passport work both in the United States cas 
and abroad is vested in the Passport Office of the State Department. rep 

Modern mechanized systems, filing and paper-handling techniques, and pas 
an improved internal accounting system enable the Passport Office to meet | for 
the growing demands for travel documents, now in excess of 500,000 annually afh 
and expected soon to exceed 600,000. Under the reorganized system, 
management control has been broken down into four divisions: adminis. 
trative, legal, foreign adjudication, and domestic adjudication. Matters of re 
security fall within the jurisdiction of the Legal Division. | 

Pertinent information is filed under the individual’s name. The entire ; 
case file for any individual is immediately available via the master index the 
in the Passport Office. Files are retained indefinitely. The Passport Office inf 
has no file-destruction program. we 

With more than 1,000,000 pieces of mail coming in annually and with wil 
thousands of telephone communications daily, serious information problems | of 
continuously confront Passport Office officials. 

Information in the file may be made known to the applicant in keeping | the 
with security regulations. Information which would serve to disclose the | , 
identity of a confidential source, the concealment of which is necessary to | ?” 
national security, cannot be divulged. Nongovernmental inquiries on | - 
passport cases are denied information from the files. | a 

i ( 


Applications received between September 1, 1952, and August 1, 1956, 
amounted to 1,905,152. Of that number the following tentative refusals 
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ts | of passports were made by the Passport Office under section 51.135 of the 
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Following several court actions in recent years, the State Department has 
reversed itself and granted passports to individuals who were previously 
denied them. 

Ehe new application for passport, which inquires as to present or past 
membership in the Communist Party, has not been in effect long enough to 
judge its effectiveness. However, the publicity given this new form in use 
only since September 1, 1956, increased the work of the Passport Office in 
cases involving derogatory security information. Intelligence sources have 
reported that Communists were instructed to make application on the old 
passport forms before the new ones were put into effect. Even with the old 
forms, however, applicants were sometimes required to furnish a separate 
afidavit regarding Communist Party affiliations. 


Passport Regulations 


When an application is received by the Passport Office all the names on 
the application are checked through the master index for possible derogatory 
information. If there is any, the pertinent files are checked for the full 
results of any investigation by an appropriate agency. The Passport Office 
will then have security information upon which to base the issuance or refusal 
of a passport. 

Requests for inclusions of additional individuals on one passport involve 
the same type of check for every person named on the application. 

Governors of outlying American possessions are empowered to issue pass- 
ports to residents of those areas, provided the passport records in the respec- 
tive territories are clear. In addition, copies of the applications are sent 
to the Passport Office in Washington for a check. If sufficient derogatory 
information is uncovered, the passport is cancelled. 


22 C. F. R. 51.135. 
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Renewals.—Renewal applications go through the same security procedure 
as new applications. The information required in applying for renewal of 
a passport is the same type as that requested on the original application, 

When a request for renewal of a passport is made abroad, the consy] 
may renew the passport if the consulate files contain no stop notice or deroga. 
tory information furnished by the State Department. 

Cancellation, revocation, and withdrawal.—Whenever action is taken which 
in effect bars an applicant from receiving or using a passport, he is accorded 
the same procedural rights as when a passport is initially refused. 

In a foreign country, the American consul is instructed to pick up the 
passport and advise the individual of his rights. If the consul cannot locate 
the individual, the immigration authorities are requested to pick the passport 
up when the holder reenters the country. 

When a person whose passport has been previously cancelled or revoked 
applies for a new passport, he is given the same procedural rights as any 
other applicant. 

Lost passports.—-Requests to replace lost passports are thoroughly examined 
by the Legal Division of the Passport Office. The master index and all per. 
tinent files are carefully scrutinized for possible derogatory information 
before a new passport is issued. 

If the request is made overseas, the American consul transmits it to the 
Passport Office in Washington where the master index and the files are 
checked. If no derogatory information is on file, the consul is authorized 
to issue a new passport. 

Single trip passports.—A single-trip passport can be issued only abroad, 
solely to enable an American citizen to return to the United States. This 
type of passport is picked up by the immigration authorities at the point 
of entry. When a passport has been cancelled overseas, it may be necessary 
to issue a single-trip type passport for the individual’s return to the United 
States. 

Emergencies.—Although there are no emergency passports as such, a 
passport application may occasionally receive preferred attention to facilitate 
departure from the United States of an individual with urgent business or 
family reasons. In any event. the application goes through the usual process- 
ing but with unusual speed. 

In cases of emergency processing which reveal derogatory information 
of not too serious a nature, or if the individual mentioned unfavorably in the 
files cannot be readily identified with the individual making application, a 
limited passport may be issued for the desired travel. However, the in- 
vestigation is continued and if there is not sufficient information to warrant 
refusal of the passport, a full passport is issued. Otherwise immediate steps 
are taken to cancel the limited passport. 

Federal personnel._—The employing agency must certify that each in- 
dividual going abroad on official business has been cleared under the em- 


ployee’s security program. ‘The master index of the Passport Office is also 
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checked. The duration of the passport issued is contingent upon the 
duties to be performed. 

Military personnel.—The military agency must certify that the individual 
js traveling in official status. The master index is checked. Adverse informa- 
tion is brought to attention of the appropriate Department, which usually can- 
celsthe request. There are few recent cases of this nature. 

Members of the Armed Forces traveling in leave status follow the same 
passport procedures as private citizens. In addition, a copy of the individ- 
ual’s leave orders must be submitted with the application. 

Exchange students are checked by the Security Office, Department of State, 
prior to submission of application in connection with the Fulbright Grant 
check. The master index is also checked. 

American seamen need no passports if they are serving on American 
vessels. All American seamen must hold validated documents issued by the 
Coast Guard. If serving on vessels of foreign registry and the foreign gov- 
ernment demands an American passport, the usual basic application is 
required. When a seaman must travel abroad to join his ship, he is issued 
a limited passport for that sole purpose. 

American employees of international organizations.—In addition to the 
usualy check of the master index, a check is made with the Civil Service 
Commission to determine that the individual has been cleared by the Inter- 
national Organizations Employees Loyalty Board. 

Cultural relations program.—While the individuals under this program 
are not Government employees, they are sent abroad at Government expense. 
Prior to making application, each individual has been checked by the Security 
Office of the State Department. 


Security Control 


The Bureau of Security and Consular Affairs,"* as provided by the Immi- 
gration and Nationality Act of 1952,* controls administration of security 
matters within the Department of State. 

The Passport Office is within the S.C. A. If at any stage of the procedure 
for processing of passports the Passport Office is of the opinion that a 
passport should not be issued for reasons of national security, the S. C. A. 
reviews the decision. Passport officials also consult with the legal adviser 
of the Department of State and with the Department of Justice. The Legal 
Division of the Passport Office cooperates with other Federal agencies in 
maintaining and searching files and records of passport applicants. 

Since the adoption of new procedures in 1952, the Passport Office has 
had to add two attorneys to the Legal Division and several employees to the 
clerical staff. 





% Hereinafter referred to as S. C. A. 
%8U. S.C. 1104. 


46396 O—-59——34 
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Reports to other agencies.—The Passport Office maintains close liaison 
with all Federal intelligence agencies to keep them advised on cases in which 
they are interested. Through the Interdepartmental Committee on Interna] 
Security (ICIS), information concerning passport problems is furnished to 
the National Security Council, although no report is made to the Council 
on individual cases. 


Procedure in Security Clearance, Cases 


Procedure is as follows: Applications are received by the cashier of the 
Passport Office and forwarded first to the index card section, then to the 
master index. (Master index goes back to 1906.) Any references to previ- 
ous applications or actions are transmitted to the examiners. 

If derogatory information appears in the master index, the application is 
passed on to the Legal Division without evaluation or recommendation, If 
the derogatory information is insufficient to warrant refusal, a passport is 
issued. 

If the Legal Division recommends refusal, the application with recom. 
mendation for refusal is forwarded to S. C. A. IfS. C. A. does not concur, 
the application is referred back and the passport issued. (S. C. A. in 
making its determination may confer with the legal adviser’s office or the 
office of the Assistant Secretary of State for Administration). 

If S. C. A. concurs in the recommendation that the passport be denied, 
the Legal Division of the Passport Office then writes a tentative refusal letter 
to the applicant. If the applicant does not answer, the application is con- 
sidered abandoned. 

If the applicant replies, a date for informal hearing is fixed by the Legal 
Division to suit his convenience. Information developed during the hearing 
is evaluated. If the hearing officers are satisfied that the information is not 
sufficient basis for refusal, a passport is issued. 

If the hearing board decides to recommend refusal, the application, with 
the board’s recommendation, is referred to S. C. A. If S. C. A. does not 
concur, the case is returned and a passport issued. 

If S. C. A. does concur, the case is returned to the Legal Division and a 
final refusal letter advises the applicant he may appeal to the Board of 
Passport Appeals. 


Security Cases 


All passport applications are checked against the master index. The Pass- 
port Office has no facilities of its own to conduct an investigation, but infor- 
mation is constantly being furnished by other government agencies concern- 
ing applicants for passports. If a check of the master index does not turn 
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up the applicant’s name, no additional check is usually made. The volume 
of applications received makes further investigation impracticable. 

As a practical matter, the Passport Office includes in its index all pertinent 
names mentioned in connection with an investigation, besides the name be- 
ing investigated. When an application is checked through the master index, 
and the name found in cross-reference, the original agency may be asked 
for clarifying information. Data in the State Department files may be very 
old and it may be necessary to obtain more up-to-date information from the 
FBI or elsewhere before making a passport decision. Further checks are 
sometimes indicated. Currently the Passport Office makes additional checks 
on applicants who are chemists and physicists. 

Applicants who are the subject of derogatory information in security 
matters may be asked to give a complete explanation of their questioned 
activities. Confirmation of such explanations is handled by the FBI and 
the Security Office of the State Department. 


Hearings 


Approximately 100 informal hearings have been held since the 1952 
passport regulations took effect. Hearings are scheduled on short notice 
at the convenience of the applicants. Long delays between date of tentative 
denial and hearings have occurred only when the applicant has not imme- 
diately requested a hearing. The average time between the date of a hear- 
ing and a final decision by the Passport Office is 6 weeks. 

When letters of tentative denial of passports are sent to applicants, rea- 
sons for refusal, “‘as specifically as . . . security considerations permit,” 
are given if they do not compromise confidential sources of information. 
According to Passport Office officials, the withholding of details furnished 
by confidential informants has not prevented applicants from requesting a 
hearing or appeal. Whenever an applicant has requested a “bill of particu- 
lars,” it has been furnished in as much detail as consistent with security. 

Even after a notice of final refusal is given, the door is always open for 
the applicant to reply. If as much as a year has elapsed between the notice 
of tentative denial and the applicant’s reply, a new application may be re- 
quested from the applicant. 

If, after requesting a hearing at the Passport Office, the applicant does 
not appear and no request has been made for a continuation to another 
date, the case is closed and the application is considered abandoned. 

Informal hearings aie conducted in the office of the chief of the Legal 
Division, Passport Office, Washington, D. C. Until early in 1956 no tran- 
script was made, but a stenographic report is now kept. The applicant and 
his attorney are usually present at the hearing, as well as the Passport Office 
hearing officer and a Government attorney. 
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During the hearing, the applicant is permitted to call any witnesses he 
desires. The Government does not usually call witnesses. No spectators 
are present. A stenographic transcript of the hearing is furnished to the 
applicant as a matter of policy. | 

Upon completion of the hearing the transcript is reviewed by the hearing 
officer and the Government attorney who conducted the hearing. Their 
decision to issue the passport or recommend refusal is based on investiga. 
tive reports weighed against the applicant’s testimony at the hearing, or 
subsequent affidavits which the applicant may submit. The investigative 
reports appraise the reliability of informants. The Passport Office, as a 
rule, will not refuse a passport because of uncorroborated information from 
a single source. 

If there is indication of bias. prejudice. or malicious misrepresentation, 
no adverse action is taken. 

The applicant does not receive a copy of the hearing officer’s report, 
Actually, the report is merely the recommendation of the hearing officer in 
the form of a memorandum to §. C. A. The decision reaches the applicant 
in the form of a valid passport or a final refusal letter. 

As the applicant receives a transcript of the proceedings, he can file addi- 
tional information in any form desired, usually in the form of an affidavit, 


Board of Passport Appeals ™ 


The Board of Passport Appeals was created on August 28, 1952. Prior 
to that time all decisions concerning passports were made by the Passport 
Office. However, while the Passport Office had the power of final determina- 
tion in all applications, it was the practice in aggravated cases to obtain the 
comments from such interested offices as Office of Security and political 
desks. While the basic regulations concerning passport procedures were 
promulgated in August 1952, it was not until late 1953 that the Board of 
Passport Appeals was set up. It actually did not begin to function until 
early 1954 for the simple reason that there were no cases ready to be ap- 
pealed until late 1953. 

All members of the Board of Passport Appeals are appointed by the 
Secretary of State. 

Before an applicant may file an appeal, he must have received a final 
determination from the Passport Office, exhausted all other administrative 
remedies, and completed all requirements of the Passport Office. 

When a petition for appeal is filed, counsel for the Board determines that 
the petition for the appeal is in order. A mutually agreeable date is then 
arranged through the applicant or his attorney, usually within 30 days. 








*© Information on the Board of Passport Appeals was furnished to the Commission on Government Security 
by Mr. John W. Sipes. counsel, Board of Passport Appeals, Department of State, since Dec. 1953. 
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If the applicant requests additional information which is deemed not 
prejudicial to the interests of national security, it is furnished. When the 
applicant petitions for an appeal, and needs additional data, it is given to 
him if possible. 

If he fails to appear before the Board of Passport Appeals after requesting 
a hearing, he is asked if he still wishes to appeal. If the circumstances so 
dictate, another mutually suitable date is arranged. Although it has never 
done so, the Board has authority to proceed without the applicant or his 
attorney present, and to make a recommendation based upon the written 
record. In some cases, the applicant is not present but is represented by an 
attorney. 

Hearings are generally held at Washington. The applicant is placed 
under oath which is administered by the counsel for the Board. The inter- 
rogation during the proceedings is also conducted by the counsel. 

The hearing before the Board of Passport Appeals is not an adversary 
proceeding, but is designed to determine all of the facts in order to make a 
fair and equitable decision. 

When information concerning an applicant emanates from confidential 
sources that cannot be disclosed to the applicant, the credibility of the in- 
formant is evaluated by the investigating agency. Proceedings may be 
suspended at any time. Additional investigation may be requested to recheck 
or verify information. 

Until recently the State Department would allow the applicant to review 
a transcript taken during a hearing at the Board of Passport Appeals Office. 
Such review was conducted under supervision, to prevent classified informa- 
tion in the testimony from being disclosed to unauthorized individuals. 
However, the policy has recently been changed, and the applicant is now 
furnished a copy of the transcript from which confidential information has 
been deleted. 

The hearings are private and the privacy of the transcript must be main- 
tained. However, when individuals have taken the Secretary’s decision to 
court, the transcripts are available for examination in the court proceedings. 

After a hearing has been completed, the applicant always retains the 
right to submit new information or evidence. He also has the right to 
request a new hearing on the basis of new information although the new 
hearing may not be granted, depending upon the nature of the new 
information. 

When the recommendation of the Board is submitted to the Secretary of 
State, a confidential rationale is prepared. In the event that there is a 
dissenting opinion, two rationales are submitted, 

The applicant does not receive a copy of the Board’s confidential advisory 
opinion. 

A rationale is transmitted with a memorandum from the Board to the 
Secretary through the Assistant Secretary of State for Administration. He 
has no authority to change the recommendation, but reviews it in order to 
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be able to brief the Secretary if necessary. As a matter of practice, the 
Secretary has instructed the Assistant Secretary to refer each case to the 
legal adviser for review and opinion. The Secretary then decides whether 
to issue or refuse the passport. 


RECOMMENDATIONS 


NECESSITY 


A passport security program 1s necessary to deter travel abroad 
by subversives bent on missions detrimental to the United States 
and to narrow as much as possible the sphere of Soviet international 
conspiratorial activity in the fields of espionage and propaganda, 


Abundant evidence exists to support this finding. There is a long history 
of insidious use of travel documents, not only in the United States but in 
other nations of the free world, to further the Communist objective of world 
domination. 

The passport is an important instrument in support of the recognized 
Communist technique of communication by personal contact. It has been 
employed over the years to insure the presence of American Communists 
and Americans under Communist discipline at Soviet centers for indoctrina- 
tion and training, including the Lenin School in Moscow. It has been 
utilized by Communist sympathizers as a vehicle for their attendance at and 
participation in activities of international Communist propaganda organiza. 
tions. It has been a device for the movement of Soviet agents and spies into 
and out of the United States and other free nations of the world. 

The Internal Security Act of 1950, prohibiting the issuance of passports 
to members of Communist organizations registered or required to be reg. 
istered by the Subversive Activities Control Board, enunciated the statutory 
necessity for travel restrictions in the following language: 


Due to the nature and scope of the world Communist movement, with the existence 
of affiliated constituent elements working toward common objectives in various countries 
of the world, travel of Communist members, representatives, and agents from country 
to country facilitates communication and is a prerequisite for the carrying on of activi- 
ties to further the purposes of the Communist movement.” 

In retrospect, the Internal Security Act of 1950 can be viewed as a crystal: 
lizing force that terminated fluctuations of State Department passport policies 
and procedures prevalent for years. 


750 U. S. C. sec. 781. 
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These fluctuations are reviewed in the following excerpts from one of the 
State Department’s own documents: 


The present attack on the passport policy is a part of a general Communist offensive 
against the security policies of the United States Government, policies painfully worked 
out after the Government’s bitter experience with Communist espionage and propaganda 
activities in the United States and abroad. Paralleling the attack on our passport 
policies are current attacks on the port security program, the Government employees 
loyalty program, the industrial security program, and the visa program. 

Several years ago a similar attack was made on the passport policies and procedures 
which were vigorously defended by Secretary Acheson in press releases of May 24, 1952, 
and June 18, 1952. 


Shortly after the Bolshevik Resolution of 1917 this Government became aware of the 
scope and danger of the worldwide revolutionary movement and the attendant purpose 
to overthrow all existing governments, including our own. As a countermeasure pass- 
ports were refused to American Communists who desired to go abroad for indoctrination, 
instruction, etc. This policy was continued until 1931 when Secretary Stimson reversed 
the previous rulings. Thereafter until World War II no persons were refused passports 
because they were Communists. 


After the termination of hostilities and the return of travel to more normal condi- 
tions, the question came up as to whether the Department would issue regular pass- 
ports to individuals if they were Communists. At first passports were refused, but the 
matter was reconsidered at the highest level of the Department in early 1948 and the 
decision was made that passports would be issued to Communists and supporters of 
communism who satisfied the Department that they did not intend, while abroad, to 
engage in the promotion of Communist activities. At the same time the decision was 
made that passports should be refused to persons whose purpose in traveling abroad 
was believed to be to subvert the interest of the United States. Later in the same year 
the policy was modified to permit the issue of passports to Communist journalists even 
though they were actively promoting the Communist cause. In September 1950 the 
Passport Division raised the question, in connection with pending passport applications 
by Communistic journalists, whether this policy should be modified. It was pointed out 
that ten members of the National Committee of the Communist Party had been con- 
victed of violating the Smith Act; that the Communists were actively supporting the 
enemy position in the Korean war, and that the Internal Security Act of 1950 clearly 
showed the desire of Congress that no Communists should be issued passports of this 
Government. 

The Department also took into consideration its own experience that ever since the 
end of World War I, American Communists and alien Communists illegally in posses- 
sion of American passports had effectively carried on abroad espionage, propaganda 
and revolutionary activities on behalf of the Soviet Government and the international 
Communist movement and contrary to the foreign policy of the United States Govern- 
ment. The matter was referred to the Legal Adviser who agreed that it was the duty 
of the State Department to refuse passports to all Communists, including journalists.” 


In the operation of its espionage apparatus in the United States, the Soviet 
Government has frequently interchanged its agents in Canada, Mexico, and 
this country, using fraudulent passports in the process.” 





™ Refusal of passports to Communists, State Department memorandum, May 29, 1956, pp. 1, 2. 


"The Shameful Years, Thirty Years of Soviet Espionage in the United States, H. Rept. 1229, 84th 
Cong., 2d sess., p. 4. 
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Here in the United States, false naturalization and birth certificates haye 
been employed in making applications for passports. False names have been 
used. Identities of other persons, many of them long since dead, have beep 
assumed. Birth certificates of living persons have been bought, and there 
have been instances where municipal officials have been paid to record births 
and issue certificates for persons who never existed.”” 


Concealment of Destination 


Since the Spanish Civil War there has been a great increase in the number 
of applicants concealing their true destination and purpose of travel. 

During the Spanish war, between 2,000 and 3,000 Americans, who obtained 
passports for travel to some other country, went to Spain and joined the 
international brigade although their passports were stamped “not valid for 
travel to Spain.” These Americans were required to turn over their pass. 
ports to the headquarters of the international brigade in Albacete, Spain, 
“for safekeeping.” Most of these passports eventually wound up in Moscow 
for alteration and possible use by Soviet agents. The United States, as a 
countermeasure, then replaced every outstanding passport in the world with 
a new-type document to prevent use of the old ones by Soviet agents.” 

American supporters of international Communism have frequently cer. 
tified that their trips abroad for business or pleasure contemplated visits 
only to certain designated countries. Upon arrival overseas, however, they 
have breached the restrictions stated in their passports and have passed 
through the Iron Curtain to become officials, delegates, and observers at 
conferences of Soviet-dominaied propaganda organizations that have 
spawned infamous denunciations of the United States. Their passports, 
except for a few isolated instances, do not reflect entry or exit visas evi- 
dencing travel behind the Iron Curtain. These have been stamped on 3 
slip of paper which was removed from their possession at the time of their 
return to the free world.“ The detached visa device to conceal the fact of 
visits to the Soviet Union from agencies of the United States Government 
is known to have existed as far back as 1927.%? 

The Communist-inspired Asian and Pacific peace conference in Peking, 
China, in October 1952, which was attended by 15 American delegates, is 
a typical example of concealment. 

Henry Willcox and his wife, Anita, of Long Island and Connecticut, 
despite their records of Communist sympathy, secured passports ostensibly 


™ Senate Internal Security Subcommittee hearings on ‘“‘Scope of Soviet activity in the United States,” 
pt. 27, app. I, p. 1497 and 1498. 

“ Pt. 23, hearings on scope of Soviet activity in the United States, Internal Security Subcommittee, Com- 
mittee on the Judiciary, U. S. Senate, May 9-10, 1956, p. 1220-1222. 

SH. Rept. 53, 85th Cong., Ist sess., annual report of Committee on Un-American Activities for the 
year 1956, p. 14. 

82 Report of the Subversive Activities Control Board (Rrownell ¥. Communist Party of the Unite 
Stotes of America), S. doc. 41, 83d Cong., let sens., p. 106. 
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to visit France and ‘Turkey for business. ‘Their passports carried the pre- 
vailing restriction against travel behind the Iron Curtain, but they showed up 
in Moscow and boarded a plane that took them to Peking, where Mrs. Willcox 
read a speech to the conference and Willcox served as vice chairman of the 
American delegation. 


Endorsed Atrocity Propaganda 


As delegates, they zave their endorsement to Communist propaganda 
accusing American troops of “horrible atrocities” in Korea. The following, 
an excerpt from an English-language broadcast from Peking by Louis 
Wheaton, another American who acted as an official at the conference, is 
a sample: 

... In one village in Korea more than 300 children were put into one warehouse 
and their mothers into another nearby. Gasoline was poured around the warehouse 
where the children were and set fire. The mothers, hearing the screams of their 
children, broke down the door and windows. As they were trying to save their children, 
these mothers were machinegunned by our troops. . . . 

When Willcox returned to the United States he released to the press a 
statement by another American delegate, Hugh Hardyman, of California, 
that accused Americans of engaging in bacteriological warfare against women 
and children of North Korea and China. Hardyman, like Willcox and 
his wife, also had deceived the State Department by claiming he wanted 
to go to Australia. Instead, he went three-quarters of the way around the 
world, by way of New York and France, to get to Peking. He stopped off 
at Vienna, Austria, to attend another Soviet propaganda conference on the 
way home. The Willcoxes tarried temporarily in Warsaw, Poland, on their 
return trip although their passports were not valid for travel in that country.“ 

Willcox subsequently was a witness before the House Committee on Un- 
American Activities. When asked why he did not state in his passport 
application that he proposed to attend the Peking conference, Willcox 
replied, “I am sure that if I put that down, the passport would have been 
refused.” * 

Exhibiting utmost unconcern over their previous violations of pass- 
port restrictions, Willcox and his wife have taken the Secretary of State to 
court for refusing renewal. The United States District Court for the District 
of Columbia sustained the Secretary’s action and the Willcoxes appealed. 
The Circuit Court of Appeals has remanded the case to the District Court 
for further proceedings in line with its decision in Boudin y. Dulles, 235 
F. 2d 532. 

Also summoned before the House Committee on Un-American Activities 
was Dr. John Adams Kingsbury. He, too, had been in Peking in 1952, in 


SH. Rept. 53, 85th Cong., Ist sess., annual report of Committee on Un-American Activities far thc 
year 1956, pp. 14, 15. 
“ Ibid., p. 14. 
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Moscow and Czechoslovakia, and had attended a conference of the World 
Peace Council in Vienna. 

The committee asked him about the following quotation from his speech 
in Vienna: 

Our democracy is dying. It is being beaten to death. Never before, except during the 
Goebbels era, has a campaign of lies met with as great a success as the present anti. 
Soviet hysteria in the United States. But most Americans, as in all other nations of 
this world, want peace. Because of the artificial creation of a mental disorder, the 
American people have been left neurotic.” 

Dr. Kingsbury insisted he was quoting somebody but he could not remem. 
ber who it was. Then, under prodding by committee counsel about what 
went on in Peking, Dr. Kingsbury declared: 

There were exhibits of shells that were supposed to be dropped, containing insects 
which carried germs. There were microscopic exhibitions of the germs that were 
carried. There were various other things, a whole line of things. There were the 
statements by the men that were supposed to have dropped them. There were recordings 
by them. I spent about 2 or 3 hours there with the Chinese scientists going over this, 
I made no statement that it was convincing to me, but that it was very interesting 
evidence, and I said there was enough evidence there, the kind of evidence, that | 
thought should be presented to a grand jury in America to determine whether there 
is enough evidence there to convict.” 


Condemned Own Governments 


The committee also called several of the American delegates to the World 
Youth Festival held in Warsaw in 1955. All had concealed their purpose 
of travel, they were found to have been affiliated with the Communist Party 
and they refused to answer questions about their passport applications, their 
travel abroad, and their conduct at the conference.” 

Of 1,905,152 applications received from September 1, 1952, to August 1, 
1956, the Passport Office tentatively denied 275 for security reasons. There 
were final denials in 29 security cases by the Passport Office from January 4, 
1954, to July 31, 1955, and none from August 1, 1955, to August 1, 1956. 
Final denials by the Secretary of State for 1955 for security reasons totaled 
13. However, some indication of the deterrent effect of the program can be 
deduced from the figures showing that 54 passports were not issued between 
January 1, 1956, and August 1, 1956, “because of failure or refusal of appli- 
cant to execute affidavits” demanded by the Passport Office.™ 


Hearings before Committee on Un-American Activities, House of Representatives, 84th Cong., 2% 
sess., May 24, 1956, p. 4412. 

% Ibid., pp. 4424-4425. 

*' H. Rept. 53, 85th Cong., lst sess., annual report of Committee on Un-American Activities for the 
year 1956, pp. 15, 16. 

%8 Passport Office response to Commission on Government Security interrogatory, Oct. 3, 1956. 
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The efficacy of the passpBrt security program can best be judged by the 
vigor of the Communist offensive to destroy it or render it innocuous and 
ineffective. The onslaught against it was spearheaded in 1952 by the 
Communist-controlled American Committee to Survey Trade Union Condi- 
tions in Europe, which undertook, as one witness described it, to do “every- 
thing in our power to raise such a hullabaloo that the Passport Office of the 
State Department would be so embarrassed that they would then stop denial 
of passports to certain individuals.” * 

The Passport Office is self-supporting and revenue producing.*° The ex- 
pense of the security program, therefore, is absorbed in the overall operating 
cost, thus distinguishing the Passport Office from other agencies of the 
Government whose security costs are assessed directly to the taxpayer. 

For the reasons specified, we must conclude that a passport security pro- 
gram is a necessity and should be continued subject to changes and modifi- 
cations delineated with more particularity hereinafter in this report. 


LEGISLATION °° 


In the legislative area, the Commission makes the following 
recommendations: 

(A) Congress should enact legislation defining the standards 
and criteria of the passport security program. Such legislation 
should avoid limiting the program only to periods of national 
emergency as proclaimed by the President. 

(B) The Internal Security Act of 1950 should be amended to 
specify the discretionary authority of the Secretary of State to issue 
passports in certain cases “strictly in the public interest.” 

(C) Title 8, U. S. C. A., section 1185 (b), should be amended 
to make it unlawful for any citizen of the United States to travel 
to any country in which his passport is declared to be invalid. 

(D) A new subsection should be added to title 8, U. S. C. A., 
section 1185, making it a criminal offense willfully to refuse to 
surrender a passport which has been lawfully revoked. 

(E) A new section should be added to the Immigration and 
Nationality Act of 1952 to require mandatory registration of the 
birth of a child to a United States citizen abroad. 


The Commission suggests that the standards and criteria referred to in 
section A above governing the refusal to issue passports and the basis for 


H. Rept. 53, 85th Cong., Ist sess., annual report of Committee on Un-American Activities for the 
year 1956, p. 13. 

Reorganization of the Passport Office, published by the State Department, September 12, 1955, p. 5. 

8 Commissioner Walter dissents as to part E only. 
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revocation of passports on security grounds should be drafted along the 
following lines: 


Section 1.—Standards 


Where there are reasonable grounds to believe that the purpose 
of the applicant in going abroad is to engage in activities which 
will further the aims and objectives of any party, group, or asso. 
ciation, which the Congress of the United States, or any agency or 
officer of the United States duly authorized by the Congress for 
that purpose, finds: 

1. Seeks to alter the form of Government of the United 
States by force or violence, or other unconstitutional means; or | 

2. Is organized or utilized for the purpose of advancing the | 
aims and objectives of the Communist movement; or | 

3. Is organized or utilized for the purpose of establishing 
any form of dictatorship in the United States or any form of 





international dictatorship; or 
2 ni . av 
4. Is organized or utilized by any foreign government, or | 
° s aa “ A . mi: 
by any foreign party, group or association acting in the interes | us 
c 


of such foreign government for the purpose of (a) espionage, | 
or (b) sabotage, or (c) obtaining information relating to the | 
defense of the United States or the protection of the national | 


: : . : : int 
security, or (d) hampering, hindering, or delaying the Sta 
production of defense materials; or ; 

= . . e- . r 
5. Has adopted a policy of advocating or approving the | a 


commission of acts of force and violence to deny others their 
rights under the Constitution of the United States; or 





6. Is affiliated with, or acts in concert with, or is dominated be 

or controlled by, any party, group, or association of the . 
character described in 1, or 2, or 3, or 4, above. | I 

| tric 

Section 2.—Criteria hel 

| cee 

For the purpose of section 1], “reasonable grounds” shall include no. 
but not be limited to— | an 
(a) Membership in any party, group, or association sou 
described in section 1; or | case 
(b) Prior membership in any party, group, or association, - 
described in section 1, where termination of such member | I 
ship was under circumstances warranting the conclusion that | the 
the applicant continues to act in furtherance of the interests ing 
of such party, group, or association; or | Ir 


(c) Regardless of the formal state of his affiliation with | 4s 
any party, group, or association, described in section 1, has 


| only 
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engaged or engages in activities which further the aims and 
objectives of such party, group, or association, under circum- 
stances warranting the conclusion that he engages in such 
activities as a result of direction, domination, or control exer- 
cised over him by such party, group, or association, or other- 
wise continues to act in furtherance of the interests of such 
party, group, or association; or 

(d) Regardless of the formal state of his affiliation within a 
party, group, or association, described in section 1, has con- 
sistently over a prolonged period of time indicated through 
his actions that he adhered to the doctrine of such party, 
group, or association, as such doctrine is expressed in the 
actions and writings of such party, group, or association on 
a variety of issues, including shifts and changes in the doctrinal 
line of such party, group, or association. 


Enactment of legislation in the passport field obviously is a clear and 
lawful exercise of the constitutional powers of the Congress. The Com- 
mission likewise feels that legislation will ease most, if not all, of the un- 
certainties arising out of administration and judicial determinations reflected 
by the litigation which occurred in 1955 and 1956. 

The Commssion does not intend that the recommended legislation should 
interfere with the traditional discretionary authority of the Secretary of 
State in passport matters. Nor does it feel that the nature of the passport 
program is such that it should be brought within the scope of the Adminis- 
trative Procedure Act of 1946 as amended. 

The Commission also believes strongly that the national interest will be 
better served if procedures continue to be governed by regulations promul- 
gated by the Secretary of State and grounded upon basic statutory authority 
along the lines suggested by this report. 

In the case of Dayton v. Dulles, United States District Court for the Dis- 
trict of Columbia, C. A. No. 4890-55, decided January 3, 1957, the court 
held that plaintiff’s claim to right of confrontation in administrative pro- 
ceedings equivalent to that conferred on defendants in criminal cases had 
no validity. The court held further that it— 
must accept the reasons advanced by the Secretary of State for not disclosing the 
source of the confidential information referred to, and, under the circumstances of this 
case, the manner and use of confidential information accords with both procedural and 
substantive due process. 


In that case the court also reviewed the authorities which had recognized 
the delicacy of foreign relations and their general immunity from judicial 
inquiry and observed: 

In addition to providing protection to the rights of individual citizens, the Constitution 


also recognizes interests of the Government, and when conflicts arise, they can be resolved 
only by “balancing the conflicting individual and national interests involved.” 
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This case has been appealed. 

The Commission bases its recommendation that legislation not be limited 
to a period of national emergency as proclaimed by the President on the 
understandable premise that we cannot visualize in the foreseeable future 
any change in activities of the Communist Party and its threat to the Ameri. 
can way of life. 


Internal Security Act Change Urged 


As mentioned earlier, the Internal Security Act of 1950 prohibits the 
issuance of passports to members of Communist organizations registered, or 
required to be registered, with the Subversive Activities Control Board. The 
act not only makes it unlawful for persons in this category to apply for issu. 
ance or renewal, but also makes it unlawful “for any officer or employee 
of the United States” to issue or renew a passport under these circumstances,” 

The act makes no provision for the exercise by the Secretary of State of his 
discretionary authority in such matters. 

It is understandable that the Secretary of State, in his role as director of 
the Nation’s foreign policy, may consider it advisable to grant a passport 
under certain conditions. For example, the Daily Worker’s correspondent 
was given a passport to attend the Geneva “summit conference” to forestall 
Communist propaganda that the established American press would present 
only the capitalist side of the meeting.” 

There is also the possibility, by no means remote, that the Government’s 
intelligence agencies, for the furtherance of their objectives, may want the 
Secretary of State to grant a passport to a known Communist. 

As the Internal Security Act now stands, if the applicant is within the 
scope of the defined membership classes, it would be unlawful for the 
Secretary of State to issue or renew such a passport. We think this is 
unduly restrictive. 

It is therefore the Commission’s recommendation that section 785 (b) 
be amended to permit issuance or renewal of a passport when “personally 
directed by the Secretary of State for reasons deemed by him to be strictly 
in the public interest.” 


New Criminal Sanctions Recommended 


In connection with its recommendation for new basic legislation in the 
passport field, the Commission has urged that the Congress shall not limit 
it to time of war or period of national emergency as proclaimed by the 
President. 


*1 50 U.S. C., sec. 785 (b). 
*4 Testimony before subcommittee IV of the Commission on Government Security, July 17, 1956, pp. 81-83. 
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Adoption of this principle in any new legislation would, of course, require 
amendment of existing crinyinal statutes relating to passports to conform 
with the change. The Commission recommends that title 8, U. S. C. A., 
section 1185 (b), be amended to provide that “it shall also be unlawful 
for any citizen of the United States to travel to any country in which his 
passport is declared to be invalid,” and that a new subsection be added to 
title 8 to make it a criminal offense willfully to refuse to surrender a passport 
which has been lawfully revoked. 

These amendments, coupled with a program of strict enforcement, should 
go a long way toward preventing Communists and those with records of sym- 
pathetic association from traveling to Iron Curtain countries, there to par- 
ticipate in Communist-controlled international conferences from which 
emanate vicious propaganda aimed at the free nations of the world. 

The Commission has carefully studied the prosecutive record. While it 
finds there were numerous prosecutions under the old section 220 of title 22 
of the United States Code for making false statements in passport applica- 
tions and that a number of the leading Communists in the country were jailed 
in the prewar period, there is no record of prosecutions in cases where a 
person made a false representation under oath respecting the country he 
i.tended to visit. 

Earlier in this report, the Commission recited instances of attendance 
by Americans at conferences in Peking, China, and Warsaw, Poland, despite 
the fact their passports were stamped not valid for these places. 

Still another facet of this complex situation which the proposed legisla- 
tion is designed to correct is the following from a State Department report: 

A great number of American Chinese visit Hong Kong and reside here for periods of 
at least 3 or 4 months. By leaving their American passports in the keeping of friends 
or agents in Hong Kong or Macau, they can travel easily to the mainland. The Chinese 
Travel Service, under Communist management, is quite active in Hong Kong. 

Several cases of American Chinese entering Communist China come to the attention 
of the consulate each month. Some enter through Macau, others purchase Hong Kong 
identity cards and enter China from Hong Kong itself. Some use their United States 
passport names and are apparently known to the Communists as “overseas Chinese” 
from America. Others assume false identities . . . 

The purpose for each of these visits is not known. Many apparently wish to visit their 


ancestral villages. Some may have business interests to protect or to further. Others 
may be couriers between certain elements in the United States and the “Socialist 


Fatherland.” * 


Mandatory Registration of Births Abroad 


Recommendations for legislation by this Commission in the passport field 
include this final one proposing a new section be added to the Immigration 
and Nationality Act of 1952. It would require mandatory registration of 





™ Report on the problem of fraud at Hong Kong, dispatch No. 931, D.-partment of State, p. 84. 
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any child born abroad to a United States citizen, with an express provision 
that failure to register raises the presumption that the child is not an Ameri. 
can citizen. 

The recommendation is prompted initially by the experience of the Depart. 
ment of State with the so-called Chinese fraud-type cases, but the principle 
of mandatory registration, it is felt, should have general application. 

Provisions for registering the birth of Americans abroad are contained 
in the following sections of the State Department Foreign Service manual; 


Sec. 286.12. Officers of Foreign Service are required, upon application of parents, 
to record the birth of a child when the child is an American citizen. 

Sec. 286.15. In the event that the American parent of a child born abroad refuses 
to have it registered, an officer of the Foreign Service is without power to do more 
than urge the advisability thereof. When registration is refused, an officer should 
endeavor to obtain a certified copy of the registration of birth from the local 
authorities. 

Sec. 286.3. A report of birth must be supported by evidence of citizenship of at 
least one parent. 


These regulations have no present legal foundation; registration of births 
abroad now are not considered presumptive evidence of citizenship. 


Threat Posed by Hong Kong Situation 


The staff of this Commission has made an extensive study of the “problem 
of fraud at Hong Kong,” as the Department of State describes it. 

The following digest of a 98-page report from the American consulate at 
Hong Kong gives the background of the Chinese situation that has been 
causing the Department of State considerable concern over a period of 
years: 


A criminal conspiracy to evade the laws of the United States has developed into 
so well organized a system at Hong Kong that— 

1. Almost any Chinese with the proper resources may enter the United 
States even if ineligible under our immigration laws, 

2. Adequate security precautions can hardly be taken to exclude Chinese 
Communist agents or criminal elements, 

3. An alien Chinese can purchase American citizenship for (U. S.) $3,000. 
Terms: $500 down, balance after arrival in the United States, and 

4. Thousands of dollars in American pensions have been collected annually 
by persons not entitled to them. 

All of these problems are in turn based upon a single problem: Identity. 

The major consular problem facing the American consulate general at Hong Kong 
has been the ease and frequency with which identities are bought and sold in the 
area. Most of these identities, moreover, represent persons who never actually 
existed. 

How and why would such a situation come into existence? 

An answer to this question requires a short look at the history of Chinese immi- 
gration to the United States. 

This immigration began during the 1850’s when Chinese coolies were first im- 
ported to work in the gold mines of California and on the construction of the 
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transcontinental railroads. When the proportions of this immigration became alarm- 
ing, the inhabitants of the West began to fear that their part of the United States 
would become a predominantly Chinese area. Agitation led to the first of the 
exclusion acts in 1882. The Chinese greatly resented the exclusion acts and at 
first destroyed their effect by crossing the American borders illegally. If later 
questioned about how they entered the United States, these persons would claim that 
they had been born there. 

If all the Chinese claiming birth in San Francisco prior to the earthquake and fire 
(which destroyed birth records) had in fact been born there, every Chinese female 
then in the United States (reliable census figures) would necessarily have given 
birth to more than 800 children. The Government, however, being unable to prove 
on an individual basis that the persons concerned had not been born in the United 
States eventually had to concede their citizenship. 

When border control was tightened, a system for the creation of derivative citi- 
zenship claims was substituted. Every Chinese whose American citizenship had been 
conceded claimed sons after each subsequent visit to China. These nonexistent sons 
were paper citizens and their identity could later be sold to still other Chinese desir- 
ing to enter the United States. The immigration families created by these claims 
were characterized by large numbers of sons and few daughters, by a negligible rate 
of infant mortality, and by immediate application for entry to the United States as 
soon as the son was old enough to be a productive laborer. 

This system has not yet been destroyed, although 83 years have elapsed since 
exclusion and 12 since the repeal of exclusion. When blood testing of the families 
of Chinese applicants for American passports was begun at Hong Kong in 1951, 
it could be estimated scientifically from the results that about 80 percent of the 
applicants then appearing were not related to their alleged parents as claimed. 

When the exclusion acts were repealed in 1943, and when the wives and minor 
alien children of American-Chinese later became eligible for immigration to the 
United States regardless of quota limitations, many of these identities also went on 
sale. Between the 1940 census and the 1950 census, the Chinese population of the 
United States increased by over 50 percent, by far its largest increase since the 
decade just prior to the passage of the exclusion acts. 

A brisk trade in fraudulent passport and visa identities continues in Hong Kong 
involving over one hundred shops acting as citizenship brokers. These brokerage 
firms act much as a real estate broker might in the United States taking listings 
of identities that have been created and matching them with persons who wish to 
gain entry to the United States. These shops and their clients in Hong Kong and 
the United States have no respect for American immigration, tax, selective service, 
tariff, narcotics, or other laws. For a period of almost three generations these per- 
sons have made a profitable business out of buying and sellings rights that exist 
under American law and by flouting all concomitant responsibilities. 

The American consulate general at Hong Kong has done everything in its power 
to combat this system of fraud. During the last several years a total of 84 percent 
of all passport cases fully investigated at Hong Kong were proven fraudulent on one 
ground or another. In order to control the system whereby these identities are so 
commonly assumed, the consulate general has required that applicants for entry 
into the United States and for American pensions and allotments present some 
objective evidence that they are the persons they purport to be. It has been the 
experience of the consulate general that bona fide applicants seldom have serious 
trouble in establishing their identities. 

The continuance of this system of illegal immigration under the present political 
situation poses a serious problem of national security, most particularly in respect 
to the security of the Chinese communities in the United States and loyal American 
citizens of Chinese race. Normal security controls (in respect to persons entering 
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the United States) are of no value as long as false identities are as easily and gs 
commonly assumed as at Hong Kong.” 

The Commission has found that there are approximately 1,100 civil action 
cases pending in the Federal courts, most of them in San Francisco and 
New York, where Chinese plaintiffs denied passports under the provisions 
of section 503 of the Nationality Act of 1940 are seeking declaratory judg. 
ments to compel the Secretary of State to issue the passports. It has been est. 
mated that approximately 300 of these cases will reach the court calendars 
during 1957, and that 1,000 new cases requiring extensive investigation will 
be added to the existing case load in Hong Kong. To combat the growing 
intensity of this problem, the Department of State has been compelled to 
assign more than 20 additional agents to augment the investigative force 
presently functioning in Hong Kong. It has also been necessary to increase 
the administrative and supervisory support for the Hong Kong investigative 
force in the headquarters of the Department’s Office of Security in Washington, 

Because of these factors, the Commission feels that it is premature to 
make any recommendations at this time, but appropriate congressional action 
should be forthcoming when the investigation action now being conducted 
by the Department of State is completed. 


REGULATION 


The regulations governing the operation of the Passport Office 
should be amended to provide that— 

1. The Legal Adviser of the Department of State should de 
termine the legal sufficiency of all passport denial cases before 
final action by the Secretary. 

2. The stenographic transcript of all hearings in the Pass 
port Office and before the Board of Passport Appeals should 
be made available to any applicant upon request, subject to 
security deletions. 

3. In revocation cases, notice of intention to revoke and 
reasons therefor should be given and such notice and reasons 
may be furnished either before or after the passport has been 
picked up by a representative of the Department of State. 

4. If revocation occurs abroad, the holder should be entitled 
to a hearing before any official abroad designated so to act 
by the Secretary of State. 

5. Revocation cases should be accorded priority in disposi- 
tion. 

6. Revocation should occur where the holder, while abroad, 
engages in activities which would have justified denial in the 
first instance. 


™ Ibid; synopsis. 
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7. The degree of proof in revocation cases should be the 
same as required in issuance cases. 


The Commission has carefully reviewed the regulations of the Department 
of State relating to the passport security program, and the contentions of the 
attacking parties in the litigation resulting from the enforcement of the 
regulations. 

The regulations with security connotations pertinent to this discussion are 
set forth in 22 C. F. R. 51.135-51.143 and 51.151-51.170. They cover the 
limitations on issuance, state requirements for notice to applicants, and 
define hearing and appellate procedures. 

Briefly, these regulations provide that passports will be denied (1) per- 
sons who are or have recently been members of the Communist Party; (2) 
persons, regardless of the state of their former affiliation with the Communist 
Party, whose activities support the Communist movement; and (3) persons, 
regardless of the state of their affiliation, as to whom there is reason to 
believe their purpose in going abroad is to advance the Communist movement. 
A further regulation provides that passports will be refused to persons whose 
activities abroad would (1) violate the laws of the United States, (2) be 
prejudicial to the orderly conduct of foreign relations, or (3) otherwise 
prejudice the interests of the United States. 

The courts have thus far rejected the contention that the regulations are 
vague and ambiguous,” and an unlawful delegation of legislative power.” 

In Schachtman v. Dulles (225 F. 2d 938, C. A. D. C. (1955) ), the court 
observed : 


World conditions, and those in particular areas, as to which the Executive has special 
information and on the basis of which he is especially qualified to make decisions, bear 
upon the question. For reasons thus suggested, the issuance of passports throughout 
our history has been left to the judgment of the Secretary of State under Presidential 
regulation, and is subject only to constitutional safeguards. And even these must be 
defined with cautious regard for the responsibility of the Executive in the conduct of 
foreign affairs. 


Misuse of Discretionary Authority Apparent 


The Commission is in accord with the views thus expressed, as indicated 
by its recommendation for the amendment of the Internal Security Act of 
1950 to spell out the Secretary’s discretionary authority. 

The Commission has scrutinized closely the 13 cases of final denials of 
passports by the Secretary in 1955. In 10 of the 13 cases the Secretary 
reversed himself and issued passports either as the result of court action or 
the threat of it. The other three cases are pending in the courts. 





% Dayton v. Dulles, C. A. D. C. (1956), No. 13176, and D. C. D. C. (1956), civil action No. 4890-55. 
" Knauf v. Shaughnessy, 338 U. S. 537; Bauer v. Acheson, 106 F. Supp. 445, U. S. D. C. D. C.; Schache- 
man v. Dulles, 225 F. 2d 938. 
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This desire to avoid testing out the merits of a case in a court of law ha; | 
placed the Secretary in the unhappy dilemma of portraying decisions of | 
the Passport Office and the Board of Passport Appeals as being evidentially | 
deficient or his own decision as being arbitrary. 

The decision of the Board of Passport Appeals comes to the Secretary jp 
the form of an advisory recommendation. As a matter of practice but not 
of regulation, the Secretary has issued instructions calling upon the Depart. | 
ment of State’s Legal Adviser to review the legal aspects of a case before 
the Secretary is called upon to make his determination.” 

The Commission believes that this responsibility should not be left to | 
mere instruction, hence the recommendation that specific definition be 
given by amendment of present regulations. The administrative short. 
comings which had an adverse effect on the passport security program 
initially appear to have been alleviated in more recent months. Basically, 
the defect has not been in the regulations themselves but in the way they 
have been administered. 

The regulations and the procedures thereunder cast both the Passport 
Office and the Board of Passport Appeals in the role of triers of the facts, 
The proposed regulatory requirement for review of the entire record in any 
case by the Legal Adviser, and his certification of its legal sufficiency to 
meet a court challenge, should correct a serious problem. 


| 
| 
| 
Clarification Regarding Transcripts Needed 

When the regulations were first adopted in 1952 to bar passport facilities 
to members of the Communist Party or supporters of the world Communist | 
movement, no provision was made for a verbatim stenographic transcript 
of proceedings in the Passport Office. Although the regulations established 
a right to a hearing, the record consisted merely of notes or a memorandum | 
of what transpired. 

The rules under which the Board of Passport Appeals functioned, adopted | 
in 1954, specified that “a complete verbatim stenographic transcript shall | 
be made of hearings by qualified reporters, and the transcript shall consti | 
tute a permanent part of the record. Upon request, the applicant and each 
witness shall have the right to inspect the transcript of his own testimony.”* | 
[Italics supplied. } 

The procedures now in effect iri the Passport Office provide for a transcript | 
of testimony at that level, but this has been accomplished informally rather | 
than by regulation, and did not become effective until 1956. | 

Until recent months, the Board of Passport Appeals permitted an appli 
cant or a witness to review only his own testimony and this was done under 
supervision. The purpose of this control, it was stated, was to prevent any | 


*' Passport Office response to Commission on Government Security interrogatory, Oct. 5, 1956. | 
$22 C. F. R. 51.168. | 
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classified information in the testimony from being disclosed to any unau- 
thorized individuals. 

The policy now is to make available to an applicant, upon request, a 
complete transcript of the testimony, subject to security deletions. The 
policy of the Passport Office has been brought into conformity with that of 
the Board of Passport Appeals. 

However, the regulations have never been amended to make the transcript 
of testimony in the Passport Office mandatory, nor do they reflect the changes 
in policy that have occurred from 1954 to date. The Commission, there- 
fore, recommends that this be done. 


Revocation Procedures Need Revision 


The Commission’s study of the present procedures on revocation of pass- 
ports indicates very clearly that considerable overhauling of the existing 
regulations is a necessity. At the present time the authority for the revoca- 
tion procedure is derived from just one section of the regulations, 22 C. F. R. 
51.143, which provides: 

Applicability of sections 51.135 to 51.142—When the standards set out in section 
51.135 or section 51.136 are made relevant by the facts of a particular case to the 
exercise of the discretion of the Secretary under section 51.75, the standards in sections 
51.135 and 51.136 shall be applied and the procedural safeguards of sections 51.137 to 
51.142 shall be followed in any case where the person affected takes issue with the 
action of the Department in granting, refusing, restricting, withdrawing, cancelling, 
revoking, extending, renewing, or in any other fashion or degree affecting the ability 
of a person to use a passport through action taken in a particular case. [Emphasis 
supplied. ] 

From August 28, 1952, to September 1, 1956, approximately 245 pass- 
ports were withdrawn pending determination of security questions. The 
Passport Office advises that many of those whose passports were withdrawn 
abandoned their efforts to have them reinstated. While unable to give the 
number of those eventually reinstated, the Passport Office indicated that the 
percentage was “‘small.” 

The Passport Office also asserted that “passport facilities are not with- 
drawn unless there is clear evidence that the case falls within section 51.135, 
stronger than would be necessary to sustain tentative refusal of any ap- 
plication.” ™ 

When proceedings are inaugurated to revoke a passport, the practice has 
been for a representative of the Department of State to secure, if possible, 
physical possession of the document. If the individual is already in the 
United States, the proceedings are conducted in a manner similar to that 
prevailing in ordinary cases of refusal. The same is true when the Depart- 
ment of State requests the immigration authorities at a port of entry to 





© Passport Office response to Commission on ‘Government Security interrogatory, Oct. 3, 1956. 
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pick up the passport of an individual who is on his way back to the United 
States. In these cases the holder of the passport is physically present jp | 
the United States and thereafter is able to avail himself of the prescribed 
hearing procedures, | 

The situation, however, differs when applied to an individual who jg 
abroad when the move to revoke is made. The Department of State will 
notify the American consul in the country where the passport holder js 
believed to be located. The consul is directed to contact the individual and 
request surrender of the passport. The consul is also under instructions to 
advise the individual of his rights under the regulations. If the individu] 
does surrender the passport, he is furnished with another valid only for 
return to the United States. If the passport holder declines, the consul has 
no way of enforcing demand for surrender. He can only give notice that 
the passport is no longer valid and cannot be legally used until it has been 
further validated.” 


The ground rules for the application of the authority to revoke passports 
were clearly stated in Bauer v. Acheson in the District Court for the Distric 
of Columbia in 1951.1" Because of the important constitutional questions 
raised by the complaint in this case, the plaintiff’s motion to convene a three. 
judge court pursuant to 28 U. S. C. section 2282, was granted. The follow. 
ing excerpts from the court’s opinion in that case are pertinent to the subject 
matter now under discussion: 


It is clear that the authority to issue passports necessarily implies authority also to 
regulate their issuance and to withdraw them. The particular questions for inquiry in 
this case are whether a person who has received a passport may have it summarily 
revoked, during the period for which it was valid, without prior notice or opportunity 
for a hearing and on the bald statement that “her activities are contrary to the best 
interests of the United States,” and whether the Secretary of State may refuse to renew 
such passport on the same statement. 

This court is not willing to subscribe to the view that the Executive power includes 
any absolute discretion which may encroach on the individual’s constitutional rights, 
or that the Congress has power to confer such absolute discretion. We hold that, like 
other curtailments of personal liberty for the public good, the regulation of passports 
must be administered, not arbitrarily or capriciously, but fairly, applying the law 
equally to all citizens without discrimination, and with due process adapted to the 
exigencies of the situation. We hold further that such administration is possible 
under the existing statute and regulations. 

Since the act in question is susceptible of an interpretation which would permit due 
process, it follows that it is not in violation of the fifth amendment. The President's 
regulation authorizing withdrawal of passports is clearly within the intent of the Con 
gress, and is susceptible of and must be construed as exacting notice and opportunity 
to be heard prior to any judgment effecting revocation or refusal to renew a passport. ... 

We conclude that revocation of the plaintiff's passport without notice and hearing 
before revocation, as well as refusal to renew such passport without an opportunity to 
be heard, was without authority of law. It follows that the Secretary of State should 
be directed to renew or revalidate the plaintiff’s passport without the amendment making | 
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10 Passport Office response to Commission interrogatory, Dec. 20, 1956, | 
101106 F. Supp. 445. | 
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it valid only for return to the United States, unless a hearing is accorded her within a 
reasonable time. 

Compliance with the rules set forth in the foregoing opinion appears to 
have been contemplated when 22 C. F. R. 51.143 was drafted in 1954. The 
same criticism that has been expressed by this Commission concerning other 
phases of the passport security program; i. e., the following of practices 
not in accord with the provisions of the regulations, holds true for the 
revocation cases that have been reviewed. The Passport Office response to a 
Commission interrogatory on December 20, 1956, in defining the procedures 
followed when a passport holder abroad is notified of the proposed revoca- 
tion, states that the consular officer will discuss with the passport holder the 
information contained in the charges and afford him the opportunity to 
prepare a sworn affidavit in reply to those charges. It appears also that the 
individual is notified that he can have an informal hearing in the Passport 
Office in Washington and that, if he wishes to return to the United States 
for such a hearing, his passport will be validated for such return. The 
response to the interrogatory declares further that, if the passport holder 
does not wish to return, he can be represented at such informal hearing by his 
attorney and an opportunity will be given to his attorney to present any 
evidence in his behalf. 


Compliance With Due Process Doubted 


The Commission submits that this procedure hardly conforms to the prin- 
ciples of substantive due process, and entertains grave doubts that it can be 
regarded as meeting ali of the requirements of procedural due process. 

Review of all the passport cases that have reached the courts to date 
discloses that the courts uniformly decree the right to a quasi-judicial hear- 
ing before denial or revocation. 

Under the present practice, the passport holder abroad is subjected to 
the inconvenience and heavy expense of traveling thousands of miles to get 
the hearing the law contemplates and guarantees, or he is left to the device 
of answer by affidavit and reliance upon such additional evidence as his 
attorney can submit in his behalf. Such circumstances can hardly be con- 
strued as constituting voluntary waiver of his right to a hearing. The Com- 
mission believes that the courts will not dismiss such a situation lightly. 

This is the fundamental premise for the Commission’s recommendation 
for a new regulation providing for a hearing abroad before any official of 
the United States designated by the Secretary of State. 

Priority in disposition of revocation cases has been recommended by the 
Commission primarily because the holder of a passport is in a position 
different from that of an applicant. The issuance is an accomplished fact 
and the passport is in use if the person is abroad. Furthermore, in the 
case of a person abroad, notification of the proposal to withdraw the doc- 
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ument is accompanied by warning that it cannot be legally used until jj 
has been further validated. Theoretically, at least, it is in a state of suspen. 
sion, and the holder thereof, if he refuses to surrender the passport upon 
demand, runs the risk of violating 8 U. S. C. A. 1543 and 1544 by any sub. 
sequent use. 


The record previously cited of approximately 245 revocation cases over | 


a 4-year period would indicate that the yearly average of around 60 case 
lends itself readily to the establishment of a priority system. 

The Commission finds itself strongly disagreeing with the present practice 
of withdrawing passports only when the evidence is “stronger than would 
be necessary to sustain tentative refusal of a new application.” 

There should be no variance in evidential standards. In the interest of 
consistency, there is no valid reason why the degree of proof should be 
different in revocation cases than that required for refusals in the first 
instance. Furthermore, if a passport holder engages in activities abroad 
which would have justified denial originally, the established criteria may 
still be applied. 


OPERATION 


In the operational phase of the passport security program the 
Commission makes the following recommendations: 

1. The Passport Office, in cases of both tentative and final 
denials for security reasons, should comply strictly with the 
regulations requiring notice in writing and the reasons on 
which the decision is based “‘as specifically as within the judg. 
ment of the Department of State security limitations 
permit.” *°? 

2. Findings by the Board ef Passport Appeals, which are 
only advisory in character and for the guidance of the Secre 
tary of State, should not be furnished to an applicant. 

3. The Secretary of State should make available to an appli- 
cant who is denied a passport for security reasons a copy of 
his decision and the findings upon which the decision is based, 
stated as specifically as security considerations will permit. 

4. The present application should be amended to require the 
applicant to state whether, as the result of any security in- 
vestigation or proceedings, he has been advised of an adverse 
finding. 

5. Asingle fi -gerprint should be required on the application 
form and on the passport itself. 


8 22 C. F. R. $1.187. 
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6. The Passport Office should make monthly reports to the 
Administrator of Security and Consular Affairs, listing the 
cases that have been pending for more than 60 days and the 
reasons for delay in disposition. 

7. Qualifications should be specified for Passport Office em- 
ployees who are charged with the responsibility for security 
decisions. 

8. A training program for employees who may be called 
upon to make security decisions in the future should be inaugu- 
rated. 

9. The present method of appointment and the basis for 
selection of members of the Board of Passport Appeals should 
be continued. 

10. The Secretary of State should continue to exercise his 
own discretion as to the holding of hearings outside 


Washington. 


The first three of the foregoing recommendations can be analyzed to- 
gether because they comprise the heart of the operational phase of this 
program. 

The Passport Office insists that (1) every effort is made to furnish the 
applicant with as much detailed information as security regulations will 
permit; (2) no present cases could be recalled wherein the withholding of 
certain details furnished by confidential informants precluded the applicant 
from responding sufficiently in his request for a hearing or appeal; and 
(3) if the applicant requests a bill of particulars, such will be furnished in 
as much detail as possible in keeping with security regulations.’™ 

The staff of the Commission has reviewed the 13 cases in which final de- 
nials were made by the Secretary of State in 1955 on security grounds. In 
virtually every case the staff’s findings as to specificity of charges are at 
complete variance with what the Passport Office says is the established pattern 
of operation. 

Invariably the nature of the allegations was phrased in language that was 
too generalized. In many of the cases the files contained a wealth of infor- 
mation, a great deal of it from public sources, which would have permitted 
greater specificity. The charges frequently omitted dates and places which, 
in the opinion of the staff could very well have been supplied to the appli- 
cant without risk to security considerations or the disclosure of the identity 
of confidential informants. 

The functions of the Board of Passport Appeals are clearly spelled out in 
the regulations. 


18 Passport Office response to Commission interrugatory, Sept. 27, 1956. 
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In 22 C. F. R. 51.140, it is stated: 


It shall be the duty of the Board, on all the evidence, to advise the Secretary of the 
action it finds necessary and proper to the disposition of cases appealed to it, and to this 
end the Board may first call for clarification of the rccord, further investigation, or other 
action consistent with its duties. 


And 22 C. F. R. 51.141 provides: 


(a) In making or reviewing findings of fact, the Board and all others with responsi. 
bility for so doing under sections 51.135 to 51.143, shall be convinced by a preponderance 
of the evidence, as would a trial court in a civil case. 

(b) Consistent and prolonged adherence to the Communist Party line on a variety of 
issues and through shifts and changes of that line will suffice, prima facie, to support 
a finding under section 51.135 (b). 

To continue further, this is what the Passport Office asserts is the practice 
after proceedings before the Board: 

With regard to the procedure followed when the recommendation of the Board of 
Passport Appeals is submitted to the Secretary of State, a confidential rationale is pre. 
pared reflecting the Board’s decision. In the event that there is a dissenting opinion, 
two rationales are submitted, one reflecting the majority opinion and the other, the 
minority opinion. The rationale is signed by each member of the Board. A rationale 
is then overlaid by a memorandum from the Board to the Secretary through the Assistant 
Secretary of State for Administration. The Assistant Secretary has no authority to 
change the recommendation, but reviews it in order to be able to brief the Secretary if 
necessary. As a matter of practice, the Secretary has instructed that each case be 
referred to the Legal Adviser for any opinion on matters which may have legal aspects 
prior to sending it to him. The Secretary upon review of the Board’s recommendation 
makes his determination as to issuance or refusal of the passport.™ 

Strict adherence to these procedural steps would seem amply to fortify 
the Secretary’s final determination. As an appellate body, the Board has pri- 
mary responsibility for assaying the sufficiency of the evidence. And the 
response to the Commission’s interrogatory implies that the Legal Adviser 
also reviews the entire record prior to final decision by the Secretary. 

The Commission’s examination of the 13 refusal cases, however, refutes 
the foregoing contentions, and points up the fact that the Department's 
legal difficulties were self-made. 

In nearly every case where court action was actually instituted or merely 
threatened, the legal adviser has been found on record with an opinion that 
the case was legally deficient, but such opinions are dated after the Secre- 
tary’s decision and appeared only when litigation was imminent or actually 
begun. 

The conclusion is obvious. Either the Board erred or the Legal Adviser 
was wrong. Because of the dilemma into which he was thrust, it was the 
duty of the Secretary to pinpoint the responsibility. There is nothing of 
record to show that he ever did. 


1% Passport Office response to Commission interrogatory, Oct. 5, 1956. 
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Remedy lies in following the clear lines of the recent court decisions. In 
Dayton v. Dulles,’°* where the appellate court remanded the case to the district 
court for further proceedings consistent with its opinion, the court said 
firmly that “the denial itself, rather than an affidavit filed in court after liti- 
gation has arisen, should specify the regulation upon which it rests” and 
should contain the findings upon which the denial is based. 

The court also made reference to its previous ruling in Boudin v. Dulles,’ 
that the Secretary should state whether his findings are based on the evi- 
dence openly produced, or (in whole or in material part) on secret informa- 
tion not disclosed to the applicant. If the latter, the court said, the Secretary 
should explain with such particularity as in his judgment the circumstances 
permit the nature of the reasons why such information may not be disclosed. 

In the reconsideration of the Dayton case in the District Court, the Secre- 
tary complied literally with these instructions. The decision was in his 
favor.’ The case is now back before the Circuit Court of Appeals, this time 
for review on the merits. 


Proper Record Must Be Built 


What needs to be understood in the future administration of the passport 
program is that a record capable of being sustained must be created right 
from the filing of an application up to and including final decision by the 
Secretary. 

Greater specificity of charges is necessary at the outset. Having already 
recommended that a transcript of testimony be made available at the Pass- 
port Office level, the Commission believes that the record here be made as 
complete as possible. 

The Board of Passport Appeals should concentrate on the full develop- 
ment of the findings upon which the Secretary must ultimately rely in those 
cases where the weight of the evidence indisputably supports the conclusion 
that a passport should not issue. Conversely, if the Board reaches the con- 
clusion that the evidence is lacking in sufficiency, it should so advise the 
Secretary promptly. 

Because the Board’s decision may reflect confidential information and its 
function is only advisory, we consider it inadvisable to make it available 
to an applicant. 

This works no hardship because, under our recommendation, the copy of 
the Secretary’s decision and the findings upon which it is based henceforth 
will be given to the applicant. The findings and decision made by the 
Secretary in the Dayton case are in exactly the form the Commission con- 
templated in framing its recommendation. 


%U. S. Court of Appeals, District of Columbia Circuit, No. 13176, Sept. 13, 1956. 
1 S. Court of Appeals, District of Columbia Circuit, Nos. 13031, 13130, June 28, 1956. 
WU. S. District Court, District of Columbia, civil action No. 4890-55, Dec. 21, 1956. 
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Change in Passport Form Suggested 


In reviewing the cases of the 13 persons denied passports in 1955, the 
Commission observed that at least 5 had been employed at one time oy 
another by the United States Government in a civilian capacity and that ] 
of them had been terminated on security grounds. Three of the remaining 
eight had served in the Armed Forces of the United States. 

The Commission also found that the personnel security questionnaire of the 
Atomic Energy Commission requires an applicant to answer if (1) he has 
ever, to his knowledge, been investigated by any branch of the Federal 
Government, and (2) he has ever been refused clearance by any branch of 
the Federal Government. 

The Commission is of the opinion that an applicant for a passport may 
not be aware that he has ever been the subject of a security investigation, but 
certainly knows if, as the result of such investigation, he has ever been 
advised of an adverse finding. The Commission’s recommendation for a 
change in the passport application has been framed accordingly. 

While the Commission does not believe that every applicant for a pass. 
port should be required to submit a ful] set of fingerprints as part of the 
application, it does recommend that the form and the passport itself should 
make provision for a single fingerprint. 

There is neither stigma nor inconvenience nor substantial cost to the 
Government involved in such a procedure. The old idea that fingerprints 
are associated only with criminality is fast disappearing, as evidenced by 
the millions of prints voluntarily submitted to the FBI to insure positive 
identification in recent years. 

All Federal employees and members of the Armed Forces have been 
fingerprinted, and the single print is a requ'rement for port security cards. 
Fingerprints are now a requirement for drivers’ licenses in many States. 


Unnecessary Delays Encountered 


The Commission has given close attention to the recurring complaints 
of unnecessary delay in disposition of cases involving security considerations. 

It is not unmindful of the tremendous workload that has confronted 
the Passport Office. Ever since the end of World War II the boom in inter. 
national travel has Jeft its impact on the Passport Office. The number of 
passports issued or renewed annually has mounted steadily, and no leveling 
off is foreseeable. 
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The procedure thereafter is described as follows: 


The time required to handle a passport when irregularities appear varies a great deal. 
In the preliminary stages of handling a passport application, particularly during the 
rush season, it may take from two weeks to a month for the application, with any 
pertinent derogatory information that may be uncovered, to reach the Legal Division 
of the Passport Office. Upon receipt in the Legal Division, the time consumed in further 
processing depends upon the amount and the gravity of the information concerning 
the applicant. Certain circumstances can arise which require additional checking con- 
cerning the applicant. For example, if the applicant’s name is cross-referenced, that 
is, if his name with some derogatory notation has come up during the course of another 
investigation, it may be necessary to contact the FBI or other pertinent intelligence 
agencies in an effort to obtain full and clarifying informaton concerning the individual. 
A circumstance may also arise where information in the State Department files may 
be very old and it may be necessary to obtain more up-to-date information before making 
a decision. Under favorable conditions, if all information necessary to make a decision 
concerning an applicant is in the passport files, a case may be decided within 2 or 3 
days. If in order to make a decision it is necessary to check with other intelligence 
agencies, it may take about 3 weeks. A case may arise where upon receipt of applica- 
tion it is determined that an affidavit is required from the applicant. This is usually 
handled within 4 or 5 days. (The new application forms contain a non-Communist 
afidavit which was not included on the old forms. In the case of the old forms it was 
sometimes necessary for a separate affidavit to be furnished by the applicant if the 
type of derogatory information indicated its necessity.) When a case is sent to the 
Bureau of Security and Consular Affairs, depending upon the volume of work, it may 
take from a few days to several weeks to handle. As a general rule, the time taken to 
process an application received in the Legal Division to the time a tentative refusal 
letter is forwarded is usually from 2 to 6 weeks. Upon the individual’s reply requesting 
an informal hearing, such can be arranged at the applicant’s convenience, and if neces- 
sary, within 48 hours. In cases where a hearing is held in the Passport Office and the 
hearing officers decide favorably, the applicant can be notified within 24 hours. 

No instance can be recalled in which passports have been or are at present held up for 
an unduly long period of time. 

Because of the variable factors which influence the time taken in processing a 
passport case, it is difficult to suggest any solution or make any recommendation, which 
would fit in all instances, to minimize or eliminate any delays which have occurred.™ 


The statement in the next to last paragraph of the foregoing is not sup- 
ported by the facts. A review of security cases shows conclusively that 
delays ranging from several months to more than a year are the rule rather 
than the exception. Furthermore, the delays are not centered at any par- 
ticular step in the proceedings. 

The Commission has recommended, therefore, that the Administrator of 
Security and Consular Affairs institute a requirement for a monthly status 
report on all passport cases involving derogatory security information that 
have been pending more than 60 days. The Administrator should also make 
it mandatory that a statement of the reasons for the delay in such cases be 
included in the report. 

In making its recommendations that qualifications be specified for Pass- 
port Office personnel making security decisions and that a training program 





8 Passport Office response to Commission interrogatory, Sept. 26, 1956. 
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be instituted for employees who will be making such decisions in the future, 
the Commission bases its action on the following: 

There are no special qualifications laid down for work in the Passport Office. It jy 
required, however, that each individual have the basic overall intelligence capable of 
appraising facts and of being able to exercise good judgment. It is desired that they 
have a legal background. 

The persons selected for work in the Passport Office should be preferably young 
attorneys with a background training in the operation of the State Department. They 
should be afforded ample time, extending over a period of years, to familiarize themselves 
with passport procedures and the necessary background information concerning Com. 
munist activities. It is believed that if possible it is preferable to select these individuals 
from other offices within the State Department. The individuals who are presently 
responsible for passport security matters have had long and varied experience in this 
field and have acquired a thorough knowledge and understanding of the various 
operations. 

It was the stated belief that the officials responsible for passport security matters have 
an adequate knowledge and understanding of their responsibilities in order to effectively 
and efficiently carry out their assignments.” 

Members of the Board of Passport Appeals are designated by the Secre. 
tary of State and the regulations provide that the Board shall be composed of 
“not less than three officers of the Department.” *?° 

In selecting individuals to serve as members of the Board, positive efforts 
are made to appoint those “who have displayed balanced judgment and have 
demonstrated ability to make a determination on a set of facts and have dis. 
played objectivity in their thinking. They must have a full realization of the 
realm of national security and foreign relations, fully recognize the rights 
of individuals and be free from any bias or prejudice.” *™ 

In the light of the smaller number of appeals, it appears that the Board 
is adequately staffed and the Commission accordingly recommends con 
tinuance of the present method of appointment and basis of selection. 

The studies made by the Commission have not disclosed any particular 
necessity for the holding of hearings in passport cases outside of Washing. 
ton, although there is some evidence that occasionally in the past, testimony 
has been taken in other cities. Aside from the recommendation that hear- 
ings be held abroad for revocation cases, the locale of future hearings should 
remain discretionary with the Secretary. 

The Commission recognizes that its general recommendation with respect 
to confrontation found elsewhere in this report must be held to be not appli- 
cable to the passport security program. 

It will be acknowledged that the Secretary of State, in making his decision 
to refuse or revoke a passport for security reasons, must weigh factors not 
to be found in other security programs. 

Our recommendation for confrontation to the fullest extent possible con- 
sistent with the protection of national security takes into account the fact 


36° Passport Office response to Commission interrogatory, Sept. 27, 1956. 
110 22 C. F. R. 51.139. 
11 Passport Office response to Commission interrogatory, Oct. 5, 1956. 
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that disclosure of the sources and details of confidential information related 
to the internal security would be detrimental to the national interest by 
compromising investigative sources and methods. 

But these factors, when applied to decisions of the Secretary of State in 
passport matters, have even broader implications because disclosure of 
confidential information in the files of the Department of State could very 
well prejudice the conduct of United States foreign relations. 

Security measures and foreign affairs, therefore, are so inextricably inter- 
woven that greater application of the principle of confrontation conceivably 
could bring serious harm to the national interest. 

As long as the substance of confidential information is disclosed to a pass- 
port applicant during the processing of the application and subsequent hear- 
ing, thus affording him opportunity to rebut, there will not be a serious 
departure from the degree of confrontation recommended by the Commission. 

In the light of all the facts, the Commission sees no material need for a 
grant of subpena power in the passport field. 
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Confrontation 


One of the most controversial issues arising out of the operation of the 
various loyalty-security programs of the Government involves the question as 
to whether an individual under charges on grounds relating to loyalty or 
security should be accorded the opportunity to confront and to cross-examine 
under oath confidential informants who have furnished the derogatory in. 
formation upon which the charges are based. Concerning confidential in. 
formants, J. Edgar Hoover, director of the Federal Bureau of Investigation, 
in appearing before the Loyalty Review Board operating under Executive 
Order 9835 in 1947, made the following statement: 


Now as to the matter of confidential informants. That, of course, is a problem that 
you have to pass on. I just want to outline to you gentlemen the three types of in 
formants that we have contact with. The first type is what we call the top secret or 
highly confidential informant. Under no circumstances will we disclose his identity, 
That informant is one who may be in high rank in the Communist Party. It has been 
necessary for us to have informants in some of the higher subversive movements in the 
country. Those informants may have furnished us information concerning certain in- 
dividuals who are now employed in the Government service, and consequently, when we 
initiate the investigation we may find that John Doe, an employee of the Department of 
Agriculture, has been reported by such confidential informant as having been a member 
of the Party, having Communist membership card so-and-so. That information would 
be included in the report to the employing agency. To identify that informant would 
destroy the informant for our subsequent work. It would very likely imperil the 
informant’s life. 

The second type of informant is what we call the contact; that is, a person that we 
would not employ. It would be a professional man, a banker, a lawyer, a doctor, or 
some person of high standing in the community with whom we have had contacts for 
many years and who would not accept Government employment, but who is an outstand- 
ing, reliable source. . . . So we would record that confidential informant T-1 or T-2 
has advised as follows. We would evaluate the informant by saying he is a leading 
member of the New York bar, and we can vouch for his thorough reliability. When 
that type of man gives us information in confidence, we of course are going to treat 
it in confidence. 

The third type of informant is the next-door neighbor or fellow employee. Many times 
in many other types of investigations fellow employees will come in and give us informa- 
tion concerning some other employee in their office. It may be a superior officer. On 
some occasicns he insists that his identity be treated in confidence. We endeavor to 
try to find out whether he is activated by malice, and, if he is, we try to explore that and 
establish the background for his hostility. He may be somewhat hysterical or over 
wrought as to some matter of administrative procedure that he may think he has been 
the victim of. Those are necessarily the functions of an investigator in interviewing a 
person like that. But if that person says he wants to be kept confidential we must not 
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use his name. We will ask these employees as to whether they are willing to make a 
signed statement. If they will not make a signed statement, we will reflect that in our 
report, and that is for the evaluation by the loyalty board and the employing agency. 
We ask the employee if he would be willing to testify. If he says he will not, we observe 
that reaction and put that in the report. 

Now the only other alternative that we have in that situation is a matter of policy 
for this committee to determine. . . . And if you decide that we should follow it, we 
will. We will instruct our agents that before they go in to interview that they advise 
the person that anything he says he must be prepared to testify to. I frankly don’t 
believe we will get any information that way... . 

The function of the Bureau is a fact gathering and fact finding agency. We intend 
merely to get the information to run down allegations of disloyalty and to incorporate 
them in our records, giving the sources of information where it will not affect the 
security of our country. But, where the person giving us information insists upon being 
treated as confidential, we will not give the source of the information. . . . 

There has been some criticism and comment, I am told, about these designations 
of T-1, T-2, etc. I think it is a very simple problem. If it is the desire of this Board 
that the identity of confidential informants be given, I am perfectly willing to advise 
everyone in advance that they must be ready to testify. If they won't give it to us 
under those circumstances, we won’t take the information. We can’t afford, in the 
Bureau, to violate confidences. 

Although Mr. Hoover in the foregoing statement referred to three types 
of confidential informants, broadly speaking they fall into two categories: 
(1) regularly established informants employed by an investigative branch 
of the Government for the purpose of obtaining intelligence information, and 
(2) lay persons such as the prominent citizen, the neighbor or fellow em- 
ployee who are willing to supply information as to a particular individual 
only upon condition that their identity be withheld. 

The name of the regularly established confidential informant engaged in 
intelligence work does not appear in the report of the investigative agency. 
He is characterized by a symbol such as T-1, and his identity is frequently 
withheld from the head of the agency charged with responsibility for final 
decision as to the retention or clearance of an employee. 

The name of the casual confidential informant falling within the second 
category above referred to may or may not appear in the investigative report, 
depending upon the circumstances under which he has consented to the dis- 
closure of his identity; and where his name is not disclosed in the report, he 
is likewise characterized by a symbol such as T-2. 

While the investigative agency does not undertake to evaluate the informa- 
tion which is developed during the course of an investigation, it does evaluate 
the reliability of the confidential informant. The evaluation of informants 
by the Federal Bureau of Investigation is carefully done. The interviewing 
agent, in dictating his report, indicates on the last page the identity of the 
informant and includes sufficient data to justify the evaluating terms used. 
This report is reviewed in an FBI field office by a supervisor who passes on 
the agent’s judgment. Subsequently, the agent in charge of that office per- 
sonally approves the report, including the evaluation of informants. The 
report is then sent to FBI Headquarters in Was!.ington where a supervisor, 
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a section chief, an assistant director, and an assistant to the Director per. 
sonally read and approve the report. When the report leaves the office 
of the assistant to the Director, the last page of the report containing the 
identity and data describing the informant is detached before the report js 
mailed to the agency requesting it. The evaluation relates only to the extent 
of reliability of the informant and not to the reliability of the information 
furnished. 

The term confrontation is defined as follows: “In criminal law, the act of 
setting a witness face to face with the prisoner, in order that the latter may 
make any objection he has to the witness, or that the witness may identify 
the accused. The constitutional right of confrontation does not mean merely 
that witnesses are to be made visible to the accused, but imports the constitu. 
tional privilege to cross-examine them.” ? (Emphasis supplied.) Other av. 
thorities on the subject have stated that the chief purpose, the indispensable 
feature, of confrontation is cross-examination,’ and that if the opportunity 
for cross-examination has been secured, the function of confrontation is 
acomplished.2 Wigmore points out that a secondary advantage is gained 
by the personal appearance of the witness, “The judge and jury are enabled 
to obtain the elusive and incommunicable evidence of a witness’ deportment 
while testifying, and a certain subjective moral effect is produced upon the 
witness,* but that the advantage arises not from the confrontation of the 
opponent and the witness but from the witness’ presence before the tribunal.” 

Obviously, the issue of confrontation arises only in those situations where 
the Government employee, or the privately employed individual subject to 
a loyalty or security program, is granted the right to a hearing in connection 
with charges relating to his fitness for employment or eligibility for clearance, 
Such a hearing is not, of course, a criminal prosecution or trial. 

It was established at an early date that heads of departments and agencies 
in the executive branch of the Government were at liberty to hire and fire at 
will in the absence of statutory limitation. Discharges could be made with. 
out cause, without notice, and without hearing unless the Congress had made 
contrary provision. 

For more than a hundred years the Congress, with few minor exceptions, 
had imposed no limitations on the powers of the executive branch in this 
respect. 

The Civil Service Act of 1883 contained only one limitation, namely that 
employees in the competitive civil service could not be discharged for 
making or refusing to make a political contribution or for rendering or 
refusing to render a political service. 

In 1912 the Lloyd-LaFollette Act was adopted. This act provided that 
removal or suspension without pay of permanent employees in the competi: 


1 Black’s Law Dictionary, 4th edition, 1951. 

3 Wigmore on Evidence, vol. 5, 3d edition, par. 1362. 
8 Greenleaf on Evidence, 16th edition, vol. 1, sec. 163f. 
* Wigmore on Evidence, supra. 


5 Ibid. 
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tive civil service could be only for such cause “as will promote the efficiency 
of the service.” But although the act required (1) notice in writing and 
the reasons therefor, (2) a reasonable time in which the employee might 
reply in writing, (3) a consideration of such reply by the department or 
agency, and (4) a written decision containing the reasons for the adverse 
action, it expressly provided that: 

No examination of witnesses nor any trial or hearing shall be required except in the 
discretion of the officer or employer directing the removal or suspension without pay.° 

Under the Veterans Preference Act of 1944, veteran preference eligibles 
who have completed their probationary or trial period are entitled to (1) 
notice, (2) a reasonable time for answering and for furnishing affidavits in 
support of such answer, and (3) a right of appeal to the Civil Service 
Commission.” 

From the foregoing it is clear that as a matter of traditional policy, hear- 
ings, with the accompanying right to present evidence, constituted the ex- 
ception rather than the rule. Notwithstanding this policy, the executive and 
the legislative branches of the Government have recognized the need for 
hearing where employment or clearance is to be denied on loyalty or security 
grounds. 

Executive Order 9835, promulgated by President Truman March 21, 1947, 
provided that: 

An officer or employee who is charged with being disloyal shall have a right to an 
administrative hearing before a loyalty board in the employing department or agency. 
He may appear before such board personally, accompanied by counsel or representa- 
tive of his own choosing. and present evidence on his own behalf, through witnesses or 
by affidavit. 

Public Law 733, 8lst Congress, which authorizes suspension and termi- 
nation when deemed necessary or advisable in the interest of national secu- 
rity, provides that prior to termination employees who have completed their 
probationary or trial period and who are citizens of the United States shall 
be entitled to a hearing “by a duly constituted agency authority for this 
purpose.” 

Executive Order 10450, promulgated by President Eisenhower in April 
1953, provides by implication for a hearing, and the regulations adopted by 
the various department and agency heads to implement the Executive order 
do so in express terms. 

This departure from what may be regarded as the normal procedures, 
it can be fairly inferred, stems from the recognition of the grave effects 
which an adverse determination based upon loyalty or security grounds have 
upon the reputation and the earning power of the individual involved. 

Under the old loyalty program embodied in Executive Order 9835, and 
under all the current security programs, the individual is not permitted to 
confront or to cross-examine the “confidential informant,” whether he is 





*S U.S. C. § 652 (a). 
75.U. S. C., § 863. 
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regularly engaged in intelligence work, or is a casual confidential informant 
who has given his information under a pledge of confidence. As to al] 
other persons who have supplied derogatory information, it is the policy of 
the executive branch to encourage their appearance. 

The Attorney General, the Honorable Herbert Brownell, Jr., in a letter 
to President Eisenhower dated March 4, 1955, approved by the President 
shortly after its receipt, expressed this policy as follows: 


Even though the statute does not provide subpoena power for witnesses, every effort 
should be made to produce witnesses at Security Board hearings to testify in behalf of 
the Government so that such witnesses may be confronted and cross-examined by the 
employee, so long as the production of such witnesses would not jeopardize the national 
security. 


A subcommittee of the House of Representatives Committee on Civil Sery. 
ice in a report of investigations with respect to employee loyalty policies and 
practices stated as follows: 


The Commission (CSC) feel, and the Committee (subcommittee) agrees that it would 
not be administratively feasible to endeavor to apply standard judicial procedure to a 
consideration of loyalty cases. Unless it is possible to obtain information under a 
pledge that the source of information will not be divulged, the Government will not be 
given adequate protection.* 


A report of the special committee of the American Bar Association on Com. 
munist tactics, strategy, and objectives takes cognizance of the problem in 
the following language: 


The use of undisclosed sources of information—commonly called “informers” has 
throughout the ages presented a serious problem. In almost every sphere—except em- 
ployment in Government or in defense plants—there is ample protection afforded against 
such use. However, in employment a serious problem is occasionally presented by in- 
formation from an undisclosed and—for reasons of security—undisclosable source. The 
serious problem of weighing national security against the individual rights is thus 
presented. 

There has been a marked movement (1) against the use of such undisclosed informa- 
tion and (2) compelling disclosure of source and confrontation. It is the view of this 
Committee that while the necessity for such use of undisclosed information should be 
carefully guarded against and avoided wherever possible, nevertheless, in the ultimate 
determination, the national security must prevail. 

The individual rights must be respected and preserved to the extent consistent with 
national security. However, one who by his own conduct has created a doubt as to his 
loyalty to this country should not expect the nation, or its responsible officials, to gamble 
national security on his continued status or on a confidence in him which does not exist.’ 


The foregoing statement of the Attorney General, the statement of the 
Director of the Federal Bureau of Investigation before the Richardson 
Loyalty Board quoted earlier in this discussion, and the report of the sub- 
comittee of the House Civil Service Committee herein above quoted make it 
clear that the policy and practice in respect to confidential informants are not 
motivated by any desire to hamper the individual in making his defense but 


® 79th Cong., 2d sess., July 2, 1946, p. 3. 
* Feb. 1956, No. 42, Herbert R. O'Connor, chairman. 
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by what are genuinely regarded to be overriding considerations of national 
security. 

On the other hand, equally loyal and patriotic individuals, groups and 
organizations who have made a study of the problem, motivated by a recogni- 
tion of the damage which results from an adverse determination, and by the 
view that every precaution must be taken to insure that no injustice shall 
result, advocate elimination or at least substantial modification of the existing 
practice. 

Representative of the view that the practice of denying confrontation 
should be completely abolished is the following statement submitted by the 
American Jewish Congress at the invitation of the Commission: *° 


Use of Undisclosed Evidence—First among the protections evolved by our law is the 
right to face one’s accusers. We, therefore, urge that all actions taken in security hearings 
be based on evidence placed in the record and that the use of evidence not disclosed 
to the accused be ended. 

A rule requiring confrontation would present no serious problem in the case of 
casual witnesses such as neighbors, fellow employees, classmates and other informants 
not regularly used by investigative agencies. The argument that such persons will not 
give information if required to testify openly serves only to reveal the unreliability of 
such backroom gossip. Experience in actual security cases shows that, when it can be 
exposed and challenged, the so-called information supplied by casual informers rarely 
results in an adverse decision. A prime example of this is the case of Abraham Chasa- 
now. On the other hand, the anonymity given to such informers is an open invitation to 
scandalmongers, crackpots and personal enemies. If a person is not willing to testify 
openly and subject his story to the test of cross-examination, his statement should not 
be used by the Government in a way damaging to another person. 

A more serious question is raised in the case of the paid professional informer. 
Plainly, there is no need for the Government to shield the identity of such witnesses as 
Budenz, Bentley and Philbrick who have long since abandoned their undercover work. 
However, the argument can be made that, if a person is still acting as a concealed 
operative, putting him on the stand would destroy his continuing value. In answer, it 
must be said that recent recantations by and discrediting of paid Government witnesses 
and informers such as Matusow, Crouch, and Johnson, have cast so much doubt on their 
reliability as to make their continued use open to serious question. Moreover, in almost 
all cases where an undercover agent supplies evidence against an employee, his infor- 
mation can be used as leads to develop independent evidence that can be used at a 
hearing, thereby obviating the necessity of exposing the agent. 

What then would be the effect of barring the use of secret testimony? In the exceed- 
ingly rare case in which an undercover agent has the only evidence against an employee 
that can be obtained, the Government would have to choose between using the agent at a 
hearing, thus ending his undercover services, and leaving the employee in his position 
while protecting the Government by routine intelligence procedures. This is the same 
choice as the Government now faces in criminal proceedings, where the use of secret 
informers is, of course, absolutely barred. There is no evidence that our security is 
in danger because of this wholesome rule in criminal proceedings. 


It is an unfortunately specious argument to confuse an administrative 
hearing in an essentially employer-employee relationship with a criminal 
prosecution. In such an administrative hearing the employee is not being 





1 Statement of the American Jewish Congress submitted to the Commission on Government Security on 
the Federal employees security program, Mar. 1957, pp. 24-26. 
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prosecuted as a criminal, and the procedures of a criminal trial are therefore 
not applicable. 

Others would modify the program by according the right to confront and 
cross-examine the casual confidential informant while denying the oppor. 
tunity to do so in respect to the regularly established confidential informant, 

Typical of this view are the following statements: 

Mr. Ernest Angell, chairman of the board of directors, American Civil 
Liberties Union, testified in behalf of that organization and criticized the 
present program because: 


There is no requirement at the present time that the accusers of an employee shall be 
disclosed to the employee affected or even that the accuser be identified, and the 
employee has no right to confront or cross-examine the accusers.” 


The FBI counterespionage agent and the like can well have his identity kept a secret 
from the employee—but there is no reason why the security board itself should not 
cross-examine him closely in the absence of the employee. 

The casual private informant, however, should be required ta submit to cross. 
examination.” 


Former Senator Harry P. Cain in an address delivered before the Seventh 
Annual Conference on Civil Liberties said: 


The Government employs undercover agents, paid informers, and casual informers 
for whom it wishes to guarantee anonymity. This is a touchy question but I think it 
not indiscreet to refer to my understanding of the casual informer. Most of us have 
been casual informers from time to time. Investigators ask us what we know or desire 
to say about our friends, coworkers, associates, and acquaintances. Should we not be 
willing to say under oath and at a hearing what we have freely said, be that derogatory 
or praiseworthy, within the four walls of our home or office? If we are unwilling, 
should we not be required to support our judgment or retract it.” 


Joseph Amann, president, Engineers and Scientists of America, Wash- 
ington, D. C., in a letter dated April 19, 1954 to Honorable John A. Hannah, 
Annual Conference on Civil Liberties said: 


The individual involved (accused) should have the right to hear the testimony of 
adverse witnesses and be afforded an opportnnity to cross-examine them. How else 
does one establish credibility of witnesses? An exception might apply to Government 
undercover agents but should most certainly not apply to those from whom such under- 
cover agents obtain derogatory information and whose value to a security program is as 
incidental as that of any other loyal American citizen. Spite cases help only those who 
do not wish a defense program to succeed. 

The procedural rights which we suggest are those provided or contemplated by the 
sixth amendment. 


As an alternative to confrontation it has been suggested that hearing 


officers or boards should examine the confidential informant privately for 
the purpose of satisfying themselves as to the reliability of such confidential 





11 Hearings before a subcommittee on reorganization of the Committee on Government Operations, U. 5. 
Senate, 84th Cong., Ist sess., on S. J. Res. 21, p. 484, Mar. 8-18, 1955. 

13 Hearings before a subcommittee on reorganization of the Committce on Government Operations, U. §. 
Senate, 84th Cong., Ist sess., on S. J. Res. 21, Mar. 8-18, 1955, p. 485. 

13 Hearings before a subcommittee on reorganization of the Committee on Government Operations, U. S. 
Senate, 84th Cong., Ist sess., on S. J. Res. 21, p. 677, Mar. 8-18, 1955. 
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informants and the truthfulness of the information they furnish. This policy 
is reflected in the revised regulations of the Atomic Energy Commission 
issued in May 1956.** 

Under the new regulation, when a hearing board determines the presence 
of a witness is important to the resolution of material issues, the board is 
required to request the appropriate Commission officials to arrange, if pos- 
sible, for the witness to appear, and be subject to examination and cross- 
examination. If the witness is unavailable, the reasons therefor are to be 
considered by the hearing board in making its determinations. Also, when 
the disclosure of the confidential nature of the sources of information are 
not possible, the hearing board may request the Commission to arrange for 
the witness to testify privately and be subject to questioning by the board." 

A similar approach is embodied in the recommendation of the special 
committee of the Association of the Bar of the City of New York on the 
Federal loyalty-security program, wherein it is recommended that: 


The identity of an informant who regularly provides or is employed to provide secret 
information should not be disclosed by requiring his appearance before a screening 
board or a hearing board or otherwise identifying him, whenever the head of the 
department or agency which obtained such information shall certify that the identifica- 
tion or presence of such an informant would be detrimental to the interests of national 
security. To the extent practicable and consistent with the interests of national security. 
certificates should be accompanied by data which would aid the board in evaluating the 
evidence given by the informant, including a statement of whether he obtained the 
information at first hand or through hearsay. 

As to all other witnesses, including casual informants, and with due consideration of 
the national security and fairness to the employee 

(a) the screening board should determine whether it desires a witness to appear 
hefore it for interview, and 

(6) the hearing board should determine whether the witness should be produced 
for cross-examination, or whether because of special circumstances he should be 
interrogated by the board without the employee being present, or whether his 
evidence should be given to the board in other ways, such as by an affidavit or a 
signed statement. So far as consistent with the requirements of national security, a 
hearing board should make available to the employee the substance of all evidence it 
takes into consideration which was given by any witness whom the employee has not 
been permitted to cross-examine.” 


JUDICIAL OPINIONS 


The issue as to the constitutional right of a Government employee to con- 
front and to cross-examine persons supplying derogatory information has 
heen before the Supreme Court of the United States on two separate occasions, 
Bailey vy. Richardson “ and Peters v. Hobby.?® 





“Title 10, chap. 1, pt. 4, see. 4.27 (m), AEC security clearance regulations. 

SP. 118, title 10, chap. 1, pt. 4. sec. 4.27 (m), AEC security clearance regulations. 

' Page 14, report of the special committee on the Federal loyalty-security program of the Association of the 
War of the City of New York. 

" 341 U.S. 918 (1951). 

349 U. S. 331 (1955). 
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The plaintiff in the Bailey case was a Government employee who was 
removed under the loyalty program embodied in Executive Order 9835, 
She contended that the failure to accord her the right to confront and to 
cross-examine the individuals who provided the derogatory information upon 
the basis of which she was discharged violated the sixth amendment to the 
Constitution, which provides that in all criminal prosecutions the accused 
shall be entitled “‘to be confronted with the witnesses against him,” and the 
fifth amendment to the Constitution which provides that no person shall be 
deprived of life, liberty, or property without due process of law. The cour 
of appeals for the District of Columbia had ruled adversely to the employee 
on both of these points.’” 

A majority of the court held that the sixth amendment applied only to 
criminal prosecutions and was not applicable to the determination by the 
executive to dismiss subordinate employees at will subject only to con. 
gressional limitation. 

The majority further held that the due process requirements of the fifth 
amendment were not applicable to the discharge of a Government employee 
upon the theory that Government employment was neither a property nora 
contract right, and in this connection the court said: *° 

We are unable to perceive how it could be held to be “liberty”. It is not “life.” . , , 
Never in our history has a Government administrative employee been entitled to a hearing 
of the quasi-judicial type upon his dismissal from Government service. Due process of 
law is not applicable unless one is being deprived of something to which he has a right, 
(Emphasis supplied.) 

The case was affirmed in the Supreme Court by an equally divided vote, 
and without written opinion. 

Peters v. Hobby involved an action wherein the services of the plaintiff 


a loyalty board hearing. It was contended that the failure to accord Dr. 
Peters the right to confront and to cross-examine the persons supplying the 
derogatory information constituted a violation of the due process require 
ments of the fifth amendment. 

The court concluded that the Loyalty Review Board did not have the 
authority to review the case where a favorable finding had previously been 
made, and it disposed of the case upon this ground without reaching the 
constitutional issue. 

The doctrine laid down by the court of appeals in Bailey v. Richardson, 
afirmed by the Supreme Court, has not been overruled or repudiated, but two 
later Supreme Court decisions bear directly on the problem, Wieman v. Upde: 
graff** and Slochower v. Board of Higher Education of the City of Neu 
York.?? 


19 183 F. 2d 46 (C. A. D. C., 1950). 
162 F. 2d 46, 57. 

"1344 U. S. 183 (1952). 

22 350 U. S. 551 (1956). 
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In the Wieman case the majority of the court held that the constitutional 
protection of the fourteenth amendment extended to a public servant whose 
exclusion pursuant lo a statute is patently arbitrary or discriminatory. 

Inthe Slochower case, the court said: 

To state that a person does not have a constitutional right to Government employ- 
ment is only to say that he must comply with reasonable, lawful, and nondiscriminatory 
terms laid down by the proper authorities. 

In both Wieman and Slochower the action of State authorities dismissing 
the respective individuals involved was vacated by the Supreme Court on the 
basis that such action constituted a violation of due process under the four- 
teenth amendment. where the procedures followed are arbitrary and 
discriminatory. 

The current security programs of the Government extend to the granting of 
clearance for access to classified information and material in the industrial 
security program and to the clearance of seamen under the port security pro- 
gram. In respect to the latter, the due process of law requirements of the 
fifth amendment were invoked in an action brought by seamen on behalf of 
themselves and others falling within the same class in connection with the 
then existing Coast Guard regulations in the case of Parker vy. Lester.** 

In that case the Court of Appeals for the Ninth Circuit held that the due 
process clause of the fifth amendment was applicable to the screening pro- 
gram under which seamen were screened for clearance. The court further 
held that the then existing Coast Guard regulations were invalid as a viola- 
tion of the due process of law clause, in that they did not provide for notice 
of charges with such particularity as would adequately inform the individual 
of the basis for denial of clearance to the degree that would adequately 
afford him an opportunity to marshal evidence in refutation of the charges. 

The court indicated that a fair résumé of the evidence against the seamen 
might be acceptable in lieu of confrontation and cross-examination. 

The Government did not apply for writ of certiorari in the Supreme Court 
to review this decision, and the Coast Guard subsequently amended its 
regulations in an atiempt to comply with the requirements of the opinion of 
the court in Parlcer v. Lester. 

The use of confidential information as the basis for the denial of a pass- 
port under the passport security program has been attacked as a violation of 
due process of law. This issue reached the Court of Appeals for the District 
of Columbia in Boudin v. Dulles *! and Dayton vy. Dulles.*° In these cases 
the court of appeals did not pass upon the issue but remanded the cases for 
further consideration with directions that, in the event the Secretary of 
State denied a passport on the basis of confidential information, he should 
so state. together with an explanation as to the nature of the reasons why 


such information could not be disclosed. 





3220 F. 2d 708 (1955). 
“235 F. 2d 532 (1956). 


8 237 F. 2d 443 (1956). 
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On reconsideration the passport was issued to Boudin but denied to 
Dayton. In connection with the denial of a passport to Dayton, the Secre. 
tary of State stated that he had reached his conclusion in part on the basis 
of confidential information contained in the files of the Department of State, 
the disclosure of which might prejudice the conduct of United States foreign 
relations. Dayton brought a proceeding in the District Court of the United 
States for the District of Columbia to review this action. The district court 
held that denial of the passport on the basis of confidential information 
under the circumstances did not violate either procedural or substantitve due 
process.** An appeal from the decision of the district court is now pending 
in the Court of Appeals for the District of Columbia. 

In Jay v. Boyd * the use of confidential information in connection with 
the decision of the Attorney General to refuse to suspend an order of de. 
portation was attacked. A majority of the court held that suspension of an 
order of deportation was an act of grace and could not be demanded as a 
matter of right, and that the use of confidential information pursuant to the 
statute authorizing such use was not invalid. Chief Justice Warren and Mr, 
Justice Douglas dissented upon the ground that the use of confidential in. 
formation was not authorized by the statute. Mr. Justice Frankfurter dis. 
sented upon the ground that where the Attorney General invoked the statute, 
the decision as to the use of confidential information and the effect to be given 
thereto had to be made by him personally and could not be delegated. Mr, 
Justice Black dissented upon the ground that the use of anonymous informa- 
tion to advocate deportation was not consistent with the principles of a free 
country. 

Even if it be conceded that the interests of the government employee in his 
job, or that the interests of the individual employed by private industry who 
requires clearance for access to classified information and material, or the 
interests of the seaman who requires clearance in order to pursue his liveli- 
hood, are of such a nature as to be subject to the due process requirements, 
it does not follow that they are thereby entitled to the rights of confrontation 
and cross-examination. 

“Due process of law” is not a fixed and static concept but is fluid in its 
nature.”* The necessary requisites of due process of law under a given set of 
circumstances may be far more stringent than they are under other circum 
stances. In determining what constitutes due process of law in the loyalty- 
security program, the courts must take into consideration not merely the 
possibility of injustice to an individual but the appropriate safeguards that 
are necessary to adequately protect the national security. 

Under Public Law 304 the Commission is charged with the dual responsi- 
bility for the development of a sound program for the adequate protection 
of the national security and for the administration of such a program in 4 


*6 146 Fed. Supp., p. 76. 
27 351 U. S. 345 (1956). 
* Betts v. Brady, 316 U. S. 455, p- 462 (1942). 
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manner which will protect the national security and preserve basic American 
rights. 

We are of the view that the term “rights”, as used in Public Law 304, is 
not to be construed as being limited merely to those interests recognized by 
the law and enforceable in court. The term, in our judgment, includes all 
the protective measures which fair-minded men would accord in the light 
of all the relevant circumstances and of the competing claims of the respective 
interests to he balanced. 

The Commission finds that the disclosure of the identity of the regularly 
established confidential informant, who is employed by an investigative 
branch of the Government for the purpose of obtaining intelligence informa- 
tion which would enable the Government to cope with subversive attempts 
at its overthrow, would compromise the national security so long as such 
individual is engaged in such work. 

While some advocates of full confrontation ” recognize the need of pre- 
serving secrecy as to the identity of the regularly established confidential 
informant, they propose that the Government should be restricted to the 
choice it must make in connection with a criminal prosecution, namely, dis- 
closure of the identity of the informant or abandonment of the use of the 
information supplied by him. Under this view the Government would be 
compelled to pay as the price of nondisclosure the retention in employment 
of, or the grant of clearance to. an individual where there was information 
indicating that such employment or clearance constituted a threat to the very 
security which nondisclosure was intended to protect. The Commission 
does not believe that the exaction of such a price is reasonable. 

A proceeding by the Government to determine the fitness of an individual 
for employment or for clearance for access to classified information is 
not a criminal prosecution but merely an administrative process designed to 
ascertain the facts. Accordingly. in its recommendations as to confronta- 
tion heretofore set out in the report in connection with the individual pro- 
grams to which the recommendations are applicable. the Commission does 
not provide for confrontation and cross-examination of the regularly estab- 
lished informant. 

Reference is made in the statement of the American Jewish Congress. 
earlier referred to in this report. to doubts as to the reliability of such regu- 
larly established confidential informants arising out of their alleged recan- 
tations. To date it has not been established that evidence given by them 
was false or perjurious. 

It should be clearly borne in mind that the regularly established confiden- 
tial informant is not employed for the primary purpose of investigating any 
particular Government employee or any particular private employee sub- 
ject to a security program. Such informant is employed for the purpose of 
ascertaining the facts as to the activities and plans of subversive groups and 





* For example, statement of American Jewish Congress quoted above at p. 559. 
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organizations. During the course of such work he makes reports to the 
investigative agency with which he is in close contact. As an incident oy 
byproduct to his principal function, he reports concerning all individuals 
as to whom he has gleaned information with respect to their activities and 
associations. It may be that such an individual is an employee of the Goy. 
ernment or a worker in private industry subject to a security program; 
and during the course of the investigation as to his eligibility for employ. 
ment or fitness for clearance, a check discloses that information concerning 
him is contained in the files as a result of reports made by the regularly 
established confidential informant. 

From this it would appear clear that there would be no motive for a 
regularly established confidential informant to dig out or invent deroga. 
tory information as to any particular Government employee or privately 
employed individual. Moreover, an investigating agency has ways and 
means of checking the facts reported by the regularly established confiden.- 
tial informant for the purpose of determining his reliability. 

While the Commission’s recommendations do not permit confrontation or 
cross-examination of the regularly established confidential informant except 
where the head of the investigative agency is of the opinion that his identity 
may be disclosed, there are safeguards in connection with the use of the 
information furnished by such informant which can be afforded and which 
the Commission has recommended. 

Among these safeguards are the following: 

(1) The hearing examiner must furnish to the individual against whom 
charges have been preferred the substance of the information obtained from 
the regularly established confidential informant to the extent that such in- 
formation is material to the consideration of the issues involved. 

(2) The hearing examiner must read into the record the substance of such 
information and the evaluation as to the reliability placed upon such inform. 
ant in the investigative report. 

(3) The individual may file with the hearing examiner a written state- 
ment setting forth in detail as much of the information as is challenged by 
him as to accuracy or completeness. 

(4) If the hearing examiner is of the opinion that additional investiga- 
tion as to the specific matter challenged is required in the interest of ascer- 
taining the facts, he may request the investigative agency to make such addi- 
tional investigation. 

In other recommendations the Commission has urged that the letter of 
charges be specific, including names. dates, and places, where the national 
security will not be prejudiced. 

The Commission has recommended that charges he heard in the first 
instance by adequately trained and qualified hearing examiners under the 
jurisdiction of the proposed Central Security Office and has provided for 


an appeal to a Central Review Board. 
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As has been heretofore pointed oul. it is the policy of the Government 
to encourage the production of witnesses so long as national security is not 
thereby jeopardized. ; 

In the first annual report of the industrial personnel security review 
program issued by Mr. Jeroine D. Fenton, director. Office of Personnel 
Security Policy, Department of Defense. he states: *" 

In practice, the hearing boards not only invite the categories of witnesses listed in this 
instruction, but urge them to appear, and seek to impress upon each of them the im- 
portance of his role as a witness. Obviously, this sharpens the general instruction to 
the boards that, in evaluating the probative effect of information attributed to an 
informant, they shall take into account his refusal to appear as a witness and face 
cross-examination. 

A continuing effort is made to induce confidential witnesses to doff their cloak of 
anonymity, and to determine from the investigative agencies whether conditions have 
not so changed as to permit their special informants to appear and testify. 

The amended Coast Guard regulations *' in the port security program 
provide: 

Every effort shall be made to produce material witnesses to testify in support of the 
reasons set forth in the notice of the Commandant in order that such witnesses may be 
confronted and cross-examined by the applicant or the holder. 

In the course of its deliberations the Commission has noted and given 
careful consideration to the arguments advanced in support of the preser- 
vation of the anonymity of the casual confidential informant. It is urged 
that, if the casual informant knows he may be called upon to testify under 
oath and be subject to cross-examination, he will refrain from imparting 
to the Government important information because of his reluctance to be- 
come involved in a controversy. It is further urged, and the Commission 
recognizes the validity of the claim, that the Government cannot in fairness 
accept information given to ii in confidence and then be guilty of a breach 
of confidence. 

Accordingly, the Commission has recommended that derogatory infor- 
mation supplied by the casual confidential informant may not be considered 
over the objection of the individual involved unless such casual informant 
is willing to disclose his identity and be subject tu confrontation and eress- 
examination under oath either on the witness stand or by depositions or by 
written interrogatories. 

This recommendation is subject to the qualification that if such casual 
confidential informant is dead, incompetent. or not subject of the juris- 
diction, the derogatory information supplied by him may be considered 
subject to the cautionary note that the hearing examiner and the responsi- 
ble agency head shall take into account and give due consideration to the 
fact that such informant has not heen subjected to cross-examination. 

Moreover, although the information supplied by such casual confidential 
informant is not admissible in the absence of the opportunity to confront 





“P. 9, first annual rv port of the Industrial Pers l Secu K we Bee tinh. 


"Tithe 33, CFR. chap. 1, subehap. Lb, pt. 125. Apr. 27, 1956 
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and to cross-examine him, the Commission has specifically recommended: 


that the investigative agency may continue to receive such information and: 
to embody it in its reports. This recommendation is based upon the view 
that while the information itself may not be admissible, it can and sho : 
in many instances supply leads which will facilitate the development off 
other information which is admissible under the recommendations made by) 
the Commission. . 


Xx 








